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Globalization has served to make immigration and border control an
increasingly important priority for the state, affecting nearly all facets of
security—geopolitical, economic, and societal (Rudolph, 2003a; 2006a;
2006b). Since September 11, 2001, the issue of immigration and border control has gained even more salience, as it now must be considered to constitute the front lines of homeland security (Camarota, 2002; Kephart, 2005).
In Europe and North America—regions that attract the largest volume of
migrants—states face a daunting challenge: to craft policy that will enable
them to support the national interest along several security dimensions
that often have contrasting policy preferences.
In terms of policy design, the European Union has been the most innovative in its attempts to deal with the issue of managing immigration and
controlling borders (Papademetriou, 1996; Newland and Papademetriou,
1998; Meyers, 2002). In particular, the European approach of integrated
border management sets it apart from most other states around the world,
whose policies have traditionally been unilateral in orientation. Indeed, in
North America, unilateral policies have dominated as policy makers have
generally positioned the issue of immigration and border control as central to conceptions of sovereignty (Shanks, 2001; Rudolph, 2005b; 2006a).
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Among the more significant elements of the European Union’s integrated
approach was the signing of the Schengen Agreement in 1985. Included
in the Schengen Agreement were provisions to establish the Schengen
Information System (SIS), which would provide authorities with needed
information regarding who should and should not be admitted into the
Schengen zone. Although not originally signed by all European Union
member states, the Schengen Agreement and its provisions were later
included in the Amsterdam Treaty (1997), which provided much of the
political architecture employed in the European Union’s process of regional
integration. The European Union has also sought to utilize a multilateral
approach to dealing with asylum claims. In 1997, most European Union
member states signed the Dublin Convention in order to codify harmonized rules and procedures for asylum processing that were aimed to
curtail the growing practice of “asylum shopping” (Koslowski, 2000).
This chapter briefly outlines the current developments and challenges
in United States-Canada cooperation, focusing on the Smart Borders
Agreement. It discusses the obstacles facing the quest for “smart borders”
in an age of globalization and international terrorism, especially the challenge of intelligence sharing. Finally, it demonstrates that few of the conditions that led to Europe’s Schengen regime are present within the current
North American region.

North American integration and border management1
In contrast to Europe, integration and regional cooperation in North
America was not initiated under extreme circumstances. Instead of a
comprehensive “grand design,” such as the one articulated in the Treaty
of Rome, North American integration has been more measured and incremental. Recognition of regional—if not global—interdependence concerning international migration has pressed policy makers to shift political discourse from one solely rooted in a domestic perspective to one that moves
beyond national borders. This does not necessarily mean that policy makers see management issues from a regional interest; rather, they see that
1
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regional cooperation is necessary in order to achieve national interests.
As United States Attorney General John Ashcroft (2003) explained to the
Senate Judiciary Committee, “close working relationships with international allies” would allow the United States to “leverage our anti-terrorism
efforts throughout the world.”
Bilateral cooperation between the United States and Canada has a
long tradition, and has been described as “the most extensive bilateral
relationship in the world” (Johnson and Fitzgerald, 2003). In 2003, Tom
Ridge, who was the United States Secretary of Homeland Security at
the time, explained the desire for intergovernmental cooperation as an
issue of common interests. He stated, “By working together we can better
reach our common goals of ensuring the security and prosperity of our
citizens” (Canadian Embassy in Washington, 2003). Yet when we examine the parameters of the existing bilateral measures taken concerning
migration and border control, it appears that “common interests” have
not generated movement toward a formal regime (Stein, 1983). Rather,
the extension of egoistic self-interest (i.e., “leveraging” domestic efforts)
has been the driving force behind the increased cooperation, especially
since 9/11.
In the United States, cooperation with Canada is seen as increasingly
important for United States security. First, there is concern about the
possibility of terrorist activity and infiltration from the North. Suspicions
rose with the apprehension of Ahmed Ressam, the “millennium bomber,”
in December 1999, and these were later bolstered by a 2003 report which
suggested that some 50 terrorist groups were present and active in Canada
at that time (CBS News, 2003, Sep. 7; Berry et al., 2003). Moreover, there
is a wide spread belief that Canadian immigration and border policies are
somewhat lax, especially those concerning refugees and asylum seekers
(Gallagher, 2003). The 9/11 attacks increased the salience of counterterrorism as a policy imperative in Canada (from the standpoint of self-interest),
but expressed interests continue to focus on building a more open border. An inability to increase security along the border and allay American
concerns would no doubt put this goal in jeopardy. The tremendous back
ups at key points along the border in the days following 9/11 made this
perfectly clear.
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The Smart Border Declaration
With mutual interest in increased cooperation, Canada and the United
States signed the Smart Border Declaration on December 12, 2001. The
declaration was accompanied by an action plan based on four pillars: the
secure flow of people; the secure flow of goods; secure infrastructure;
and, information sharing and coordination in the enforcement of these
objectives (Foreign Affairs and International Trade Canada, 2001). What
becomes evident quickly—even with only a cursory examination of the
language used within the document—is that the Smart Border Declaration
advances integration of border management more in terms of coordination, rather than collaboration.
Although programs such as NEXUS, FAST, and Integrated Border
Enforcement Teams (IBET) have been touted as evidence of a more integrated approach, the level of “smart border” integration remains relatively
shallow, with little effort made to formally link or harmonize policy in
ways that would constrain independent decision making on things such as
admissions criteria. Convergence in the domain of visa issuance has been
informal—a “spontaneous regime,” as Oran Young (1983) would say. As a
result, the United States and Canada now share common visa policies with
175 countries, though they still differ with 18 other countries (Migration
News, 2005). Negotiated collaboration has been more limited, and has
focused on the issue of refugee and asylum processing.
Although harmonization of asylum policy is listed as part of the action
plan of the Smart Border Declaration, a closer look at the issue warrants
pessimism regarding the possibility of highly-integrated collaboration. In
terms of current policy, several dimensions of the Canadian system make it
disproportionately open relative to other advanced industrial states. These
include high rates of approvals, a generous social welfare system, infrequent prosecutions, and lax deportation procedures. In 2002, the refugee
recognition rate (for in-country determinations) in Canada was nearly
double the American rate, while the per capita acceptance rate of refugees
between 2000 and 2002 (in-country Convention refugee recognitions)
was four times the American rate (United Nations High Commissioner
for Refugees, 2003). In addition, authorities detain few refugees and asylum seekers while their claims are pending adjudication, even though
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Canadian law permits the detention of applicants who may represent a
possible security threat or flight risk.2 In fact, generally only 5% of refugees entering Canada are detained; the remaining 95% are released until
their immigration hearing is held (CBS News, 2003, Sep. 7; Bissett, 2002).
Moreover, in Canada, there are few barriers to claimants working and
accessing social entitlement programs while their claims are pending.
In contrast, the United States’ Illegal Immigration Reform and
Immigrant Responsibility Act (IIRAIRA) of 1996 added to existing restrictions on applicants’ access to social welfare while their case is being adjudicated by requiring that employment authorization not be given for a
period of at least six months. Because “first instance” determination of
asylum status must be processed within 180 days according to American
law, employment opportunities are reserved only for those who warrant
an affirmative determination of their case. Moreover, in addition to detaining claimants pending a review of their case, the United States also has
an “expedited removal” system in place which facilitates detention and
removal of apprehended individuals who do not have proper immigration or travel documents. As well, out-of-status foreigners who are in the
country for more than one year are barred from applying for asylum and
are subject to deportation if apprehended (Migration News, 2003).
In contrast to its American usage, it has been argued that the use of the
term “expedited” in Canada has meant “[to] speed positive claims toward
recognition” (Gallagher, 2003: 14). In Canada, a failure to detain applicants
pending what is often a lengthy judicial review process is coupled with a de
facto policy of failing to deport those who either fail to appear at their hearing or are denied refugee status. As James Bissett writes, “not only does
Canada permit anyone who arrives to make an asylum claim, but many of
those eventually denied refugee status are never removed from the country.
Only about 9,000 people are removed from Canada each year, and of these,
approximately two-third[s] are failed asylum seekers” (2002: 5).
2 Peter Rekai notes that there are several factors leading to this failure to detain
potential “high risk” applicants, including a lack of the intelligence necessary to identify “high risk” applicants, a lack of adequate detention facilities, and humanitarian
considerations (Rekai, 2002: 13).
www.fraserinstitute.org | Fraser Institute

188   Immigration Policy and the Terrorist Threat

Canada’s refugee and asylum policies have resulted in trends that are
disconcerting to some security-minded American policy makers. Certainly,
Canada’s stance vis-à-vis asylum and refugees makes it a first choice for
those seeking protection, as well as those seeking admission after failing to
obtain it through other channels (Gallagher, 2003: 9). Unfortunately, this
also creates conditions conducive for the infiltration of foreign terrorists.
The Canadian Security Intelligence Service (CSIS) has confirmed the presence of some 50 active terrorist organizations operating in Canada, including the Irish Republican Army, Hezbollah, Hamas, and al-Qaeda (CBS News,
2003, Sep. 7). In addition, a number of known terrorists, including Hani
Al-Sayegh, Gazi Ibrahim Abu Mezer, Nabil Al-Murabh, and Ahmed Ressam,
have gained access to Canada by seeking political asylum upon entry. From
an American point of view, this represents a potential threat to United
States security, as terrorists can exploit Canadian policy and then use their
Canadian base as a potential staging ground for terrorist attacks.
In the European Union, policy makers have sought to increase security through integration and policy harmonization, including “fast track”
processing to dismiss “patently unfounded” asylum claims and applying
“safe third country” principles in asylum processing to reduce the practice
of asylum shopping. Applying this strategy in North America has proven
to be politically challenging, even though a strong bilateral relationship
exists between Canada and the United States. Canadian concerns with
respect to protecting the human rights of bona fide refugees and asylum
seekers fleeing persecution have made Canada wary of applying strict
limitations on safe third country entrants. After a series of failed attempts
since 1987 to apply safe third country protocols to asylum processing, new
legislation was passed after 9/11. However, this has yet to change Canada’s
concerns regarding the practice of safe third country principles in asylum
processing. The Immigration and Refugee Protection Act (IRPA), passed in
November 2001, actually increased restrictions on applying the safe third
country principle in the processing of asylum claims. A report released
in December 2003 points out that “Article 102(2)(a) of the IRPA requires
the government to ‘consider’ whether a ‘responsibility-sharing’ agreement
exists between Canada and the transit country before a refugee claim
can be considered ‘ineligible’ for determination in Canada” (Gallagher,
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2003: 15). In contrast to American legislation passed after 9/11, which
stresses security interests—e.g., USA PATRIOT Act, the Enhanced Border
Security and Visa Entry/Exit Reform Act—the title of the 2001 legislation touts Canada’s commitment to refugee protection, with no reference to security. Moreover, policy makers have made their discomfort
regarding policy harmonization quite clear. In October 2001, the current
Immigration Minister, Elinor Caplan, suggested that Canadian-American
discussions concerning the development of a security perimeter should
focus on information sharing rather than harmonization: “Let there not
be any misunderstanding. Canadian laws will be made right here in the
Canadian Parliament” (quoted in Adelman, 2002).
A Safe Third Country Agreement
There appears to be less of an incentive for the United States to enter a
bilateral third country agreement with Canada, since the flow of asylum
seekers generally moves toward Canada from the United States. Indeed,
one United States State Department official suggested that the Safe Third
Country Agreement is something that “Canada wants and that we are
willing to agree to as a trade-off for other important counterterrorism
measures” (United States House of Representatives, Subcommittee on
Immigration, 2002; Gallagher, 2003: 15). Reluctance towards deeper integration and harmonization in this area is also evidenced in practice. For
example, the United States’ treatment of the Maher Arar case suggests a
wariness with Canada’s commitment to the war on terrorism and may also
hint at a reluctance to turn over individuals who appear on American antiterrorist watch lists. A report by the Center for Strategic and International
Studies suggests that “by refusing to send [Arar] to Canada, the US government appears to have believed Canada would let Arar walk free, or at
a minimum fail to gain any information from him” (Belelieu, 2003: 7).
The political inertia involved may explain the lag in implementing the
Safe Third Country Agreement. The agreement was signed on December
5, 2002, but was not implemented until December 29, 2004. Under the
terms of the agreement, refugees claimants are required to submit their
claim in the first country they enter—either the United States or Canada
(Citizenship and Immigration Canada, 2004). In addition to being limited
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190   Immigration Policy and the Terrorist Threat

in scope (including only Canada and the United States), the agreement
had other limitations. For example, an exception to the agreement exists
for refugee claimants attempting to enter Canada from the United States
if they have family in Canada or if they are an unaccompanied minor. In
addition, the agreement applies only to land border crossings. It does not
include claims processed at airports or in the country’s interior.
The Safe Third Country Agreement is a significant development in
border management and it definitely suggests that increased collaboration between the United States and Canada is possible. However, there are
many obstacles facing the creation of a more expansive North American
security perimeter regime. For Canadians, immigration and border policy
preferences are based on a number of goals: maximizing the economic
gains from migration; upholding Canada’s liberal humanitarian tradition
by offering protection for refugees and for those who are fleeing persecution and require asylum; facilitating the social integration of new
immigrants; and, maintaining border control as a component of homeland
security. In Canada, liberal, open policies have strong domestic lobbies
that have been instrumental in shaping both immigration and asylum
policies. Moreover, the human rights and immigration law lobbies have
successfully institutionalized protections for migrants within the judiciary
(as well as the Immigration and Refugee Board) that constrain policy makers from enacting restrictive policies. Indeed, defense of the Canadian
liberal identity is also evidenced in Canada’s preference for the term “zone
of confidence” rather than “security perimeter” when discussing bilateral
cooperation (Andreas, 2003: 12). Moreover, further integration is also
constrained by the notion that Canada’s approach to immigration reflects
its distinctiveness and sovereignty and thus should be protected. Member
of Parliament John Manley has expressed this defense of Canadian sovereignty explicitly: “Working closely with the United States does not mean
turning over to them the key to Canadian sovereignty” (quoted in Wells,
2003, Oct. 5: A6; Barry, 2003: 11).
The Americans also have an economic interest in having relatively liberal border policies. On this point, there is commonality between American
and Canadian interests. However, the emphasis that the Bush administration has placed on security and the “War on Terror” has established that
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economic interests cannot be promoted at the expense of security. It is
here that Canadian and American interests diverge. The Americans see
coordination as a necessary means by which to increase security. From the
United States’ standpoint, maximizing the capacity to screen entrants is
not only a homeland security imperative, but also a prerequisite for maintaining a relatively open stance regarding migration—both permanent
and temporary. Coordination and collaboration would seem to advance
this aim. However, similar to their Canadian counterparts, United States
policy makers are also keenly defensive of their sovereignty in terms of
migration policy, making policy integration politically difficult.
The Smart Border plan articulates several areas in which increased
coordination could be cultivated, but few regarding policy harmonization
or integration. In other words, the plan places few constraints on independent policy decision making. As Howard Adelman notes, “immigration and refugee policy has not been harmonized between Canada and
the United States,” and there are no indications that these policies will be
(2002: 24). The fact that the driving force behind such a regime is one that
is related more to a common aversion (terrorist alien infiltration) than a
common interest (preference for a single common outcome), and that
the regime is influenced by ideas regarding the goals and structures of
such a regime causes deeper integration to remain politically challenging
(Stein, 1983). The process of deepening integration in a way that is similar
to the European Union is likely to be incremental, rather than the product
of a comprehensive shift in grand strategy. In other words, policy makers will likely be “muddling through” the process in a piecemeal fashion,
rather than reinventing the North American space.

Smart Borders and the challenges of intelligence sharing
If the existing Smart Borders agreements do represent the initial stages
in the creation of a more expansive regional migration control regime in
North America, what is necessary to make such a regime effective? To
answer this question, we must first consider what the term “smart borders”
means in the most basic sense: the ability to identify and filter potential
threats while maintaining liberal flows to promote economic interests.
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Figure 1: Basic elements of the smart borders regime
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Whereas much of the existing cooperation of the Smart Borders regime
has focused on the screening process (including cooperative border policing), effective screening requires us to be able to recognize and differentiate friend from foe. A 2004 report released by the Congressional Research
Service points out that “[American] watch lists were only as good as the
information contained in them, and the agencies responsible for producing these lookout records [to be used in the screening process] … were
dependent upon the information they received from the Intelligence
Community and federal law enforcement” (Krouse, 2004: 6). A report
released by the American Immigration Law Foundation concurred with
this assessment (Stock and Johnson, 2003: 1):
If we are to succeed in reducing our vulnerability to terrorist attacks,
we must focus our attention and resources on the gaps in intelligence
gathering and information sharing that allowed the 19 terrorists responsible for 9/11 to enter the United States. National security is most effectively enhanced by improving the mechanisms by which we identify
actual terrorists, not by merely implementing harsher immigration laws
or blindly treating all foreigners as potential terrorists. This means that
intelligence—especially that which concerns international terrorists and
their supporters—and information management are the necessary foundations that must be built (Meyers, 2003; Salter, 2006).
The 9/11 attacks highlighted the challenges facing intelligence communities with regard to the global war on terrorism. Chief among these, perhaps,
is the growing consensus regarding the need to share information in order
to better identify potential threats. As the 9/11 Commission report states,
the US government cannot meet its own obligations to the
American people to prevent the entry of terrorists without a major
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effort to collaborate with other governments. We should do more
to exchange terrorist information with trusted allies, and raise US
and global border security standards for travel and border crossing over the medium and long term through extensive cooperation.
(United States National Commission on Terrorist Attacks Upon
the United States, 2004: 390)
Canadian intelligence experts concur. Reid Morden, former Director of
CSIS, has said, “If the overriding threat is terrorism, and terrorism transcends boundaries, then the ability of Canada’s security and intelligence
community to function effectively with its foreign partners has never
been more important” (2003: 7). Morden also noted that “in this new
world, nothing is more important than our overall relationship with the
United States.”
What makes this facet of an integrated border management regime so
complicated is that the need for better intelligence creates interests for a
regime within a regime. Pooling raw anti-terrorism data requires a high
degree of cooperation in scale and scope, both within states (interagency
sharing) and among them (interstate). The United States-Canada Smart
Borders Action Plan specifically calls for a more integrated use of intelligence and includes provisions to establish Integrated National Security
Enforcement Teams on a case-by-case basis. Though this is indeed a beginning for increased intelligence integration, at least on a bilateral basis, it
does not come close to meeting the levels of integration and cooperation
recommended by security experts (Markle Foundation Task Force, 2003).
Because one can never know what piece of intelligence is vital for analysts
to “connect the dots” in order to identify potential threats and keep terrorists from entering the country, it stands to reason that a wider net is
necessary to maximize the potential uses of existing intelligence. The difficulties associated with creating such a multilateral intelligence-sharing
regime are tactical, political, and procedural.
One key obstacle is the belief that expanding access to intelligence
would necessarily incur a potentially significant cost in terms of system
security. In other words, as more links are included in the chain of intelligence, the risk that such intelligence may be compromised increases. With
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respect to possible types of intelligence sharing arrangements, a United
States congressional aide once said, “We don’t want it to be in Interpol,
because too many countries sit there and too much information can leak”
(quoted in Farah and Eggen, 2003, Dec. 21: A25).
In the American intelligence community, risk involved in sharing information was minimized by including trusted partners in the loop. During
the Cold War, for example, American and British intelligence services
established a “special relationship,” one that also extends to Canada and
Australia. A former senior Central Intelligence Agency (CIA) official3 suggested that, in practice, information sharing was the product of reciprocal ties and an established trust between corresponding agency representatives in each country—a practice that, he suggested, continues
today. This seems to suggest that an intelligence sharing regime would be
asymmetrical. Indeed, Peter Hoekstra, former Chairman of the United
States House Intelligence Committee, described intelligence sharing as
a system of “tiered relationships,” based largely on the existing bilateral
political relationship between the two countries involved, as well as the
historical practice of sharing between agencies (personal communication,
November 1, 2005). Indeed, the United States, Britain, Canada, Australia,
and New Zealand probably share more information with each other than
with other allies, as they are bound together by intelligence sharing agreements dating back to 1948 (Grant, 2000: 3).
While the historical legacy of close ties between Canada and the
United States bodes well for increased bilateral cooperation and sharing,
this does not necessarily mean that such practices would extend symmetrically throughout North America or with countries in other regions
throughout the world. Even among close allies, some have suggested that
the United States prefers a one-way approach to information sharing. As
one European source explained, “It is a matter, in part, of culture. They
believe strongly in the need-to-know operational function, and they usually believe we don’t need to know” (quoted in Farah and Eggen, 2003,
Dec. 21: A25; see also United States National Commission on Terrorist
Attacks upon the United States, 2004: 417). An Indian intelligence analyst
3
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concurred: “Cooperation in counterterrorism has improved considerably
since [9/11], but the US still calls the shots. It wants the agencies of other
countries to share with it whatever it asks for, but gives them in return
only what it thinks they should know” (Raman, 2003, Feb. 21). Moreover,
Gregory Treverton, a senior policy analyst at RAND, points out that old
intelligence relationships may not be the most advantageous when gathering information regarding terrorists and their organizations: “Even if the
United States improved its HUMINT [Human Intelligence] dramatically,
other nations and groups—including some that are not friends—would
have more success against hard terrorist targets” (2003: 5). A Center for
Defense Information Terrorism Project report seems to concur, suggesting
that “if the United States is to penetrate international terrorist networks, it
will need access to resources outside the purview of Western intelligence
sources” (Donovan, 2001).
Since 9/11, the CIA has established a network of secret Counterterrorist
Intelligence Centers (CTIC) in more than two dozen countries to foster
cooperation between American and foreign intelligence officers (Priest,
2005, Nov. 18: A1). The extent of the existing cooperation is classified, but
when we consider long-standing agency practices, it is likely that such
sharing and cooperation is of a very limited nature. Indeed, although the
deputy director of operations at the CIA told a Congressional committee
that virtually every capture or termination of suspected terrorists since
9/11 was the result of a coordinated effort with foreign agencies, the CIA
served as the primary intelligence source and foreign agents were largely
responsible for apprehension (Priest, 2005, Nov. 18: A1).
Still, some analysts remain optimistic about the United States’ cooperation with other nations. As Michael Herman writes,
The move to more cooperation has not always been consistent. US
policies vary between cultivating international support and going it
alone. Nevertheless the increase in inter-governmental intelligence
collaboration since 9/11, sometimes between unlikely allies, has
been striking in what, despite foreign liaisons, had formerly been
instinctively regarded as an essentially separate, reclusive national
activity, deeply rooted in secrecy and national interests: waging a
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zero-sum information contest between states, some far removed
from the main fabric of international relationships, a matter for
special people in special compartments. By contrast, intelligence
cooperation is now regularly in the news, almost as often as the
older elements of international relationships. (2003: 11)
The very nature of intelligence as it pertains to counterterrorism also presents formidable challenges to the effective pooling of information that is
necessary to identify viable threats. It requires that long-standing oppositions within the intelligence community be integrated.
In addition to the opposition between foreign and domestic intelligence gathering, there is also the issue of the divide between “intelligence” and law enforcement information. Reid Morden, former Director
of CSIS, once said, “The essence of the problem rests with the difference
between the objectives of intelligence, especially security intelligence,
and law enforcement. Simply put, security intelligence equals prevention and law enforcement equals prosecution” (2003: 11). In the United
States, the separation of foreign and domestic information gathering
was seen as necessary to protect civil liberties—in other words, to avoid
a “big brother” scenario as was prevalent in the Cold War Soviet bloc.
When the CIA was created in 1946, the current President, Harry Truman,
worried that such an agency might evolve into a “Gestapo-like organization,” and thus he sought to ensure that the agency would not engage in
law enforcement or domestic activity (Treverton, 2003: 4). Indeed, this
concern was so acute that, in the 1970s, policy makers established a legal
“wall” between foreign and domestic intelligence through the provisions
of the Foreign Intelligence Surveillance Act (FISA). Similar structural
divisions were created in the Canadian intelligence bureaucracy, which
was divided into foreign intelligence, security intelligence, military intelligence, and criminal intelligence functions (Morden, 2003). When we
consider the history of the intelligence bureaucracy, it becomes clear
that resistance to crossing jurisdictional lines and sharing information—
even within a country, much less between countries—was created by
design and that this culture evolved as standard operating procedure
(Zegart, 1999).
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The events of 9/11 provided a stark lesson regarding the costs of bureaucratic “stove-piping” within the intelligence bureaucracy, prompting policy makers to seek to make the institutional changes necessary to confront the new reality in a better way. In Canada, the Anti-terrorism Act
sought to diminish due process protections to forward counterterrorism
measures. In addition, the Act afforded the Solicitor General heightened
powers to act on the advice of CSIS to define activities and organizations
as “terrorist.” Yet, such measures did little to alter the bureaucratic structure or the processes within and among it. As Reid Morden notes, “the
Canadian intelligence community post 9/11 is structurally much the same
as before, except buttressed with added powers and resources. Except for
the creation of an ad hoc cabinet committee having overall responsibility
for security matters, and chaired by the Deputy Prime Minister, little has
changed” (2003: 9).
In the United States, a more ambitious agenda was attempted by
policy makers. The process of intelligence reform in the United States
began much like that in Canada—with new provisions that attempted to
provide additional leverage to the existing intelligence and law enforcement community. First and foremost, the USA PATRIOT Act (2001) provided a legal mechanism by which the existing “wall” between domestic
and foreign intelligence could be broached. In 2003, the current United
States Attorney General, John Ashcroft, declared that “perhaps the most
effective provisions of the USA PATRIOT Act are those that altered the
outdated statutory restrictions so that intelligence and law enforcement agencies have greater freedom to coordinate their efforts and to
share information gathered about terrorists” (2003; see also Goss, 2005).
The Intelligence Reform and Terrorist Prevention Act of 2004 (IRTPA)
was more expansive. It sought to address criticisms that 9/11 was at
least in part the product of a failure of intelligence. Among its most
significant provisions was the creation of a new Director of National
Intelligence (DNI) to oversee the process of increasing coordination
and cooperation among the nation’s intelligence agencies. Policy makers and analysts also suggested that additional Congressional oversight
was needed to promote an environment more conducive to cooperation
(Markle Foundation Task Force, 2003). The culture of “ownership” of
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intelligence information at the agency level needed to change. To date,
however, critics argue that much remains to be done along these lines.
John Brennan, former interim director of the National Counterterrorism
Center (NCTC), said,
Sadly, the [IRTPA], which mandated many of the changes now
underway, lacks a clear vision. A hurried and flawed piece of legislation, the act used ambiguous language to describe the authority
of the czar [DNI] and other members of the intelligence community.
The act also raised unrealistic expectations—for example, about
sharing electronic databases. The legislation calls for the creation
within two years of a terrorism information-sharing ‘environment’
that can be used by federal, state, local, and even Native American
tribal officials. But it does nothing to make sure agencies develop
information systems that meet not just their own needs, but those
of their partners. (2005, Nov. 20: B5)
Jerry Berman, President of the Center for Democracy and Technology,
offered much the same perspective, noting that “the sharing of terroristrelated information between relevant agencies at different levels of government has only been marginally improved in the last year, and remains
haphazard” (2004: 3). Moreover, in December 2005, intelligence experts
pointed out that “currently, no formal process exists for state, local, tribal,
and private sector entities to task federal agencies with specific intelligence requirements” (LLIS, 2005: 1). Instead of federal oversight, for the
most part these agencies have adopted their own informal and formal
structures to share intelligence.
Clearly, there remain formidable structural challenges to information
sharing and intelligence pooling at both the agency level and between
states. William Nolte, Deputy Assistant Director of Central Intelligence
for Analysis and Production, argues that “the end of the Cold War and
the major changes which followed in both the operational and technical environments for intelligence did not produce sufficient momentum
to overcome the institutional inertia that favored the status quo in the
nature and structure of American intelligence” (2004: 1). Nolte also notes
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that “neither the significant budgetary austerity of the 1990s nor the
attacks of 11 September 2001 produced enough shock to prompt major
changes” (2004: 1).
Current President of the Markle Foundation Zoë Baird (2005), testifying before the United States House Permanent Select Committee on
Intelligence, echoed this sentiment, but also pressed lawmakers to continue efforts to create reform: “While there has been some progress, we
still have a long way to go [in terms of implementing the Executive and
Congressionally mandated Information Sharing Environment] …. Without
effective information sharing, information collection remains stove-piped
and the importance of information held by different agencies or at different levels of government cannot be understood.”

Conclusion
In March 2005, the leaders of the North American Free Trade Agreement
countries adopted the Security and Prosperity Partnership of North
America, in order to form a regional strategy to confront shared challenges, including border management (Independent Task Force, 2005).
The question is whether such a regional approach to border management
will work in North America. The European Union’s extensive experience with regional approaches to policy serves as an appealing example
of what is possible. However, when one recognizes the important differences that exist between Europe and North America, as well as the
European Union’s more recent challenges with expansion, two things
become clear: first, the challenge is formidable—strategically, logistically,
and politically; and second, the process of increasing the regionalization
of border management will likely be an incremental one, rather than a
giant leap forward.
As the evidence presented here shows, the creation of a regime of truly
“smart borders” requires a fundamental reorganization of existing structures and procedures. The fact that this necessitates fundamental changes,
both in border management and intelligence, makes this task all the more
daunting. Moreover, when one considers the institutional inertia that is
particularly acute in the intelligence community, one begins to see the
www.fraserinstitute.org | Fraser Institute
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magnitude of what a deeper integration of North America entails. The
evidence presented here does not necessarily suggest that further integration is impossible. On the contrary, the need for both openness and
security on our borders would seem to demonstrate that the creation of
a cooperative regime is a necessity. What this chapter does reveal, however, is exactly how complicated the process will be as we move toward
such a regime.
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