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Preface

IN 1978 THE FRA SER IN STI TUTE pub lished a book called Ca na dian Con fed er a -

tion at the Cross roads which ex plored how con sti tu tional re form might

pro duce a more work able bal ance of pow ers be tween the fed eral and pro -

vin cial gov ern ments.  The con clu sion was that we should aim to de cen tral -

ize the Ca na dian con fed er a tion as both a de sir able eco nomic strat a gem and 

as a means of mak ing Can ada more flex i ble in re spond ing to changes in at -

ti tudes re gard ing the re spec tive roles of the fed eral and pro vin cial gov ern -

ments. The re formed and re pa tri ated constitution did not reflect these

conclusions.

Per haps be cause the re formed con sti tu tion did not re flect the un der ly -

ing pres sures for change, not much has changed since 1978.  Once again

Can ada is at a cross roads, per haps one from which parts of Can ada will

choose di ver gent path ways be cause they have found the trade-offs that

have in creas ingly been re quired in the con text of the fed eral struc ture too

dif fi cult or too costly to make. This book con cerns it self with var i ous as -

pects of Canada’s fed eral struc ture and how it may be trans formed in the

face of this lat est chal lenge. It is more a book of ex plo ra tions than of par tic u -

lar so lu tions but then none of the so lu tions which have been of fered seem

likely to be ef fec tive.

The Fra ser In sti tute has been pleased to co-op er ate with the Cen ter for

North Amer i can Stud ies at McGill Uni ver sity in pub lish ing this vol ume.

How ever, the au thors of the var i ous con tri bu tions have worked in de pend -

ently and their views may not con form to those of the Mem bers or Board of

Trust ees of the Fra ser In sti tute. We are pleased to of fer this book as an other

con tri bu tion to the de bate about Canada’s fu ture in the hope that it may

pro voke con struc tive think ing along pro duc tive lines.

Mi chael A. Walker
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Introduction

A.R. Riggs and Tom Velk

IT HAS BEEN TEN YEARS since Prime Min is ter Pi erre Elliott Tru deau ini ti -

ated the pro cess of patriating the Ca na dian con sti tu tion with a char ter of

rights, a pro cess which re quired ap proval by the Brit ish Par lia ment at

West min ster and the prov inces of Can ada. By his own ad mis sion, the

Prime Min is ter “took what he could get”—a flawed doc u ment (flawed

with the help of the Su preme Court of Can ada) which failed to lodge sov er -

eignty in the peo ple, left for fu ture con sid er ation the di vi sion of pow ers

and in cluded a not with stand ing clause that al lowed the fed eral or pro vin -

cial gov ern ments to sus pend Char ter rights through a vote of

representative assemblies.

The Char ter of Rights and Free doms gained the ap proval of all pro vin -

cial pre miers ex cept Quebec’s René Lévesque who, in tent on pre serv ing the 

prov ince’s French Lan guage, cul ture and le gal sys tem, in sisted on ad di -

tional guar an tees that could be trans lated into a spe cial sta tus within the

fed er a tion. At the close of the 1980s, the Meech Lake Ac cord, en gi neered by

pro vin cial pre miers meet ing in closed ses sion, in cluded a “dis tinct so ci ety” 

con ces sion for Que bec. It failed, how ever, to sat isfy a strain of ris ing na tion -

al ism in the French prov ince, and it dis tressed many west ern Ca na di ans

who in ter preted the clause as one that Que bec might use to gain spe cial

priv i leges. The West’s fears were par tially con firmed when Que bec, in vok -

ing the not with stand ing clause, re fused to com ply with a Su preme Court

rul ing that its lan guage laws of fended civil lib er ties.

The dis cred ited Meech Lake Ac cord has since been su per seded (Sep -

tem ber 1991) by a new plan to keep Can ada united, it self a re ac tion to the

Na tional As sem bly of Quebec’s star tling Bill 150, which prom ised a pro -
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vin cial ref er en dum on in de pend ence by Oc to ber 1992. The new “dis cus -

sion doc u ment” is sued by the fed eral gov ern ment makes a lunge in the

di rec tion of de cen tral iza tion. Ot tawa would rec og nize a “dis tinct so ci ety,”

grant the prov inces au thor ity over job train ing, min ing, for estry, tour ism,

rec re ation and hous ing, and in crease their au thor ity over the Bank of Can -

ada, im mi gra tion and cul tural mat ters; in re turn, Ot tawa's pre dom i nance

over the econ omy would be rec og nized, chiefly in the area of pro vin cial

trade bar ri ers that ham per eco nomic de vel op ment. Al though in tro duced

by the Mulroney gov ern ment with a prom ise of full and com plete con sul ta -

tion with the peo ple of Can ada, the plan has been warily re ceived by a pub -

lic vexed and ex hausted by a de cade of un re al ized ex pec ta tions.

What in deed should a Ca na dian con sti tu tion con tain, and how should

it be im ple mented?  These ques tions were ad dressed at Montreal’s McGill

Uni ver sity in May 1991, with the par tic i pa tion of for mer prime min is ter Pi -

erre Tru deau and two dozen North Amer i can schol ars, law yers, jour nal ists 

and other ex perts on pub lic pol icy is sues. The two-day sym po sium, spon -

sored by McGill’s North Amer i can Stud ies Pro gram—with aid from the

Eco nom ics de part ment and In ter change, an ad hoc con sor tium from On -

tario col leges—was her alded by Clyde Farnsworth in the New York Times of 

June 7 as “the first time that any in sti tu tion here has ad dressed in a sub stan -

tive way the eco nomic im pli ca tions of the threat ened spin off of most of

French-speak ing Can ada, should con sti tu tional re form ef forts col lapse

again, as they did last June.”

Re sults of the sym po sium ap pear in this book un der five sec tion head -

ings:  Con sti tu tion Mak ing; The Meech Lake De ba cle; The Eco nom ics of

De cen tral iza tion; Que bec and the In de pend ence Op tion; and Mak ing Fed -

er al ism Work. In Sec tion I, a group dis cus sion with Tru deau is pre ceded by

an in tro duc tion by McGill con sti tu tional law yer, Ste phen A. Scott, who

pro vides a re view of the en tire patriation pro cess. The for mer prime min is -

ter’s talk, pre sented ver ba tim with ques tions and an swers is a tour de force of 

depth and com plex ity which de serves a read ing by all in ter ested Ca na di -

ans. It in cludes a force ful ar gu ment for ex plicit en trench ment of sov er -

eignty in the peo ple rather than in their rep re sen ta tives in gov ern ment.

Also note wor thy is Trudeau’s ad mis sion that he would have called a gen -

eral elec tion in 1981, if nec es sary, to se cure a man date, in or der to de clare

in de pend ence for Can ada uni lat er ally. Fol low ing this is a pa per by Mi chael 
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Walker of the Fra ser In sti tute, who spells out cer tain con sti tu tional es sen -

tials.

Walker agrees with Tru deau that pop u lar sov er eignty is a nec es sary

char ac ter is tic for any con sti tu tion, but also calls for a con sti tu tional con ven -

tion and a ref er en dum. He be lieves the peo ple can not be sov er eign vis-B-vis

their gov ern ment with out the right, within a mar ket econ omy, to own and

dis pose of prop erty ac cord ing to rules they set for them selves un der vol un -

tary con tract. Such prop erty rights are with out sig nif i cance, he adds, un less 

the gov ern ment’s power to tax, spend and bor row is con sti tu tion ally re -

stricted. In his view, a not with stand ing clause or a spe cial sta tus for “col lec -

tive rights” is fun da men tally in com pat i ble with in di vid ual civil and

eco nomic lib erty.

Jour nal ist An drew Coyne of the Globe and Mail would re ject much of

Canada’s con sti tu tional tra di tion. Con demn ing stat ism and groupism, he

ar gues for a more in di vid u al is tic form of gov ern ment. The state, he says,

feels it has a duty to pro tect Ca na dian iden tity—what ever that is—even at

the cost of in di vid ual rights. Coyne ar gues that the high est hu man val ues

enun ci ated in the con sti tu tion should in clude the mar ket econ omy, and

that a con sti tu tion should be drawn up by an elected con ven tion, with its

re sults put to a ref er en dum.

Sec tion II, The Meech Lake De ba cle, finds the Fi nan cial Post’s An drew

Co hen and Eric Maldoff, found ing pres i dent of the an glo-rights group Al li -

ance Que bec, in sub stan tial agree ment over what was ac com plished by the

pro vin cial pre miers in 1987. Ex ec u tive fed er al ism is in dis fa vour—“Con sti -

tu tion mak ing by stealth must go,” says Co hen. Maldoff writes that Meech

Lake showed an ut ter dis re gard for the peo ple of Can ada. He also raises the

spec tre of spe cial pow ers for Que bec, charg ing that a deal was con trived to

keep the way ward prov ince in the con fed er a tion.

What ac com mo da tions are nec es sary to sat isfy Que bec and save the

na tion?  In Sec tion III, The Eco nom ics of De cen tral iza tion, econ o mists

André Raynauld (Université de Montréal), D.A.L. Auld (Loy al ist Col lege),

and Thomas Courchene (Queen’s Uni ver sity) find much to rec om mend in

de cen tral iza tion as a means of elim i nat ing du pli ca tion and ra tio nal iz ing

the Ca na dian econ omy. Courchene states it would be too costly for Que bec

to opt out of the fed er a tion. He pre dicts that the de bate over Quebec’s place

in the na tion will soon de gen er ate into a bat tle be tween have and have-not

prov inces, in which Que bec will be gin to side with those not need ing con -
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tin u ing in fu sions of fed eral money in equal iza tion pay ments. Al though he

is a decentralist, Courchene be lieves that a slow ing down of the trans fer

sys tem is es sen tial. Charles Doran of Johns Hopkins Uni ver sity and Earl

Fry of Brigham Young deal with the mac ro eco nom ics of de cen tral iza tion.

“Small is not beau ti ful in world pol i tics,” says Doran, while Fry is con -

cerned with the nu mer ous trade re stric tions im posed by prov inces (and

states) in the face of the world econ omy's in creas ing glob al iza tion.

Sec tion IV, Que bec and the In de pend ence Op tion, deals mainly with

the eco nom ics of breakup. The eco nomic ar gu ment for an in de pend ent

Que bec, as out lined in the no to ri ous Bélanger-Campeau re port of March

1991, does not hold up, ac cord ing to the Uni ver sity of West ern Ontario’s

Rob ert Young, and John McCallum of McGill’s De part ment of Eco nom ics.

McCallum spec u lates that at the mo ment of sep a ra tion, a flight of cap i tal

from Que bec would nec es sar ily oc cur, and that the free trade deal with the

United States would re quire re ne go ti a tion—at con sid er able cost to Que bec

and Can ada. Ar gu ing that Que bec could only sep a rate by con sti tu tional

amend ment pro ce dures re quir ing con sent of the rest of Can ada, or by rev o -

lu tion ary means, Ste phen Scott of McGill’s Law school raises the ques tion

of le gal ity and the use of force. It is highly un likely, he says, that the House

of Com mons would au tho rize the breakup of Can ada even if the peo ple of

Que bec de sired it by ref er en dum.

Wil liam John son of the Mon treal Ga zette at trib utes Quebec’s un hap pi -

ness with Can ada to a long-stand ing pen chant by its in tel lec tu als for

scapegoating Eng lish Can ada. Also con cerned with my thol ogy, Da vid

Frum of the Wall Street Jour nal spec u lates that the pre vail ing Ca na dian ob -

ses sion with prov inces join ing the United States in case of breakup has no

ba sis in re al ity. Los ing Que bec would not mean the end of Can ada, he says.

McGill econ o mist Jagdish Handa warns that Que bec might choose to go it

alone be cause, he be lieves, sep a rat ism is driven by emo tion and may prove

stron ger than any eco nomic ar gu ment.

The fi nal Sec tion, Mak ing Fed er al ism Work, be gins with an es say by

an other McGill econ o mist, Wil liam G. Wat son, who has much to say for

pres er va tion of the sta tus quo. Do not dras ti cally de cen tral ize a pros per ous

and suc cess ful na tion in or der to keep Que bec in the fold, he ad vises. Pre -

fer ring the sep a ra tion of Que bec to sub stan tial de vo lu tion, Wat son be lieves 

that if con sti tu tional change must come, it should be en gi neered by pol i ti -

cians—who are, af ter all, pro fes sion als. R.S. Mc Call of McGill’s Phi los o phy

www.fraserinstitute.org
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de part ment thinks con ces sion to an ear lier con sti tu tional idea, bi lin gual -

ism by dem o cratic choice, makes sense. Amer i can In dian leader Verna

Law rence closes the sec tion with a warn ing against con ces sions to col lec -

tivi ties or lead er ship elites, call ing tribal sov er eignty in the United States a

form of “Amer i can apart heid.”

With the ed i tors’ fi nal es say, the book com pletes a cir cle be gun by Tru -

deau. It ar gues that the es sence of a suc cess ful dem o cratic con sti tu tion is

pop u lar sov er eignty and lim ited gov ern ment, with re sid ual pow ers vested

in the peo ple. Ca na dian fed er al ism is in deed im per illed:  the na tion is di -

vided be tween found ers, aboriginals, im mi grants, haves and have-nots;

the cur rent con sti tu tion fails to pro tect pri vate prop erty and in di vid ual

rights against an over ac tive state; tax ing, spend ing and bor row ing are un -

re stricted; and the Bank of Can ada is dan ger ously ex posed to po lit i cal de -

mands for in fla tion ary easy money. In the ed i tors’ opin ion, some of these

fail ings are correctible through the most re cent pro pos als for con sti tu tional

re form. Om i nously, oth ers re main to be ad dressed.
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Canada’s Constitution of 1982:
Historical Background

Stephen A. Scott

The fol low ing was given as an in tro duc tion to Pi erre Trudeau’s dis cus sion with the 

mem bers of the sym po sium.

Canada under the 

British North America Act

FROM THE 1920S, AND PAR TIC U LARLY the 1930s, Can ada func tioned for

most prac ti cal pur poses as an in de pend ent sov er eign state, and in creas -

ingly was re cog nised as such by the in ter na tional com mu nity. In terms of

its con sti tu tional law, how ever, it re mained part of the Empire.

Prior to the Stat ute of West min ster in 1931, the Brit ish par lia ment had

an ab so lute and un lim ited leg is la tive sov er eignty with re spect to Can ada

and all as pects of its con sti tu tional and le gal sys tem. This power was de -

creas ingly ex er cised as a mat ter of prac tice; the Par lia ment of Can ada and

the leg is la tures of the Ca na dian prov inces had both le gally and prac ti cally

a very wide free dom of leg is la tion. None the less, they could not leg is late in -

con sis tently with any Im pe rial Act ex tend ing to Can ada ei ther by ex press

words or by nec es sary im pli ca tion. The Stat ute of West min ster in 1931

changed both these prin ci ples or rules, up to a point. The Par lia ment of

Can ada and the pro vin cial leg is la tures were now al lowed to make laws in -

con sis tent with an Im pe rial Act ex tend ing to Can ada. Fur ther, The Stat ute

of West min ster pro vided that no fu ture Im pe rial Act would ex tend to Can -

ada as part of its law un less its terms de clared that “the Do min ion” had re -

quested and con sented to it. The Brit ish Par lia ment could de clare that any
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par tic u lar Act was en acted with the re quest and con sent of “the Do min -

ion.” This ap peared to mean the fed eral leg is la tive in sti tu tions, or at least

the fed eral ex ec u tive, the prov inces hav ing noth ing to do with mak ing a re -

quest or giv ing con sent even if they were to be af fected by the Im pe rial Act

in ques tion. The Act would ex tend to Can ada as long as West min ster

framed it with words de clar ing Canada’s re quest and con sent. To that ex -

tent, Canada’s in creased sov er eignty de pended on Brit ish good will.

From this you might sup pose that, a few tech ni cal i ties aside, the im pe -

rial leg is la tive su prem acy had been re moved by the Stat ute of West min -

ster. How ever, there was a cru cial over rid ing pro vi sion: noth ing in the

Stat ute ex tended to the amend ment of the Brit ish North Amer ica Acts, 1867 

to 1930. Tak ing this pro viso lit er ally (as the Su preme Court ul ti mately did)

meant two things. First it meant that nei ther the Par lia ment of Can ada nor

the pro vin cial leg is la tures could en act leg is la tion con flict ing with the Brit -

ish North Amer ica Act. Sec ond, the Im pe rial Par lia ment could, as a mat ter

of strict law, en act leg is la tion at any time with or with out any re quest from

Can ada. On the other hand, since the late nine teenth cen tury there had de -

vel oped “con ven tional” rules—rules of “mor ally” oblig a tory con sti tu -

tional prac tice such that the Im pe rial Par lia ment would not act to change

the Ca na dian con sti tu tion ex cept at the re quest and con sent of the Do min -

ion au thor i ties, and in par tic u lar the re quest and con sent of the Sen ate and

House of Com mons of Can ada.

In the 50 years be tween 1931 and fi nal patriation of the Con sti tu tion on

April 17, 1982, there were re peated at tempts to achieve the com ple tion of

Ca na dian leg is la tive sov er eignty by abol ish ing the pow ers of the Im pe rial

Par lia ment and trans fer ring them to a do mes tic Ca na dian amend ment

mech a nism. This was usu ally en vis aged as re sult ing from a com bi na -

tion—in fact, sev eral dif fer ent com bi na tions for dif fer ent pur poses—of

fed eral and pro vin cial leg is la tive bod ies, with the Sov er eign com plet ing an

amend ment by giv ing royal as sent to it (as with other leg is la tion). All of

these at tempts to get a con sen sus failed, most no ta bly the at tempts in the

1950s and early 1960s by Prime Min is ter Diefenbaker to de vise and en act

the Fulton-Favreau for mula. He came close to suc cess, but Que bec at the

last min ute with drew its con sent.
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The Trudeau Initiative, 1980-1982

Our im me di ate story be gins with Prime Min is ter Trudeau’s con sti tu tional

ini tia tive in Oc to ber 1980. At that time, the Im pe rial Par lia ment’s re sid ual

con sti tu tional su prem acy un der the Stat ute of West min ster re mained.

What had been given with one hand in 1931 had si mul ta neously been taken 

back with the other since, as we have seen, the Im pe rial Par lia ment re tained 

de jure the full and un fet tered power to amend our con sti tu tional en act -

ments in any way it wished. We in Can ada had never been able to agree on a 

new law-mak ing pro cess which would re place the West min ster Parliament 

as master of the constitution.

In Oc to ber 1980, Mr. Trudeau’s gov ern ment pro posed a draft con sti tu -

tional text with more or less the scope of the re form which fi nally be came

the 1982 Act, but with quite dif fer ent terms. It con tained an amend ing for -

mula known as the Vic to ria scheme, ba si cally re quir ing the con sent of Que -

bec, On tario, two Mar i time prov inces and two west ern prov inces for a

pro posed con sti tu tional amend ment to be come law. How ever, Mr. Tru -

deau’s pro posal did pro vide a way of get ting around the need for the pro -

vin cial leg is la tive as sem blies to pass amend ments. It pro vided for a

ref er en dum mech a nism, the ref er en dum to be held if so or dered by the fed -

eral au thor i ties. If there was a na tional ma jor ity in the ref er en dum, and also 

ma jor i ties in the group ing of prov inces nec es sary to pass an amend ment,

then the amend ment would be come law with or with out the ap proval of

the pro vin cial leg is la tive as sem blies. Mr. Tru deau’s pro posal also con -

tained a char ter of rights (with out what has be come known as the over ride

or not with stand ing clause which al lows Par lia ment and any pro vin cial leg -

is la ture to opt out of most of the guar an tees of fun da men tal rights in re -

spect of any par tic u lar stat ute). The draft, as Mr. Tru deau’s gov ern ment

pro posed it, was a re quest by the House of Com mons and the Sen ate to the

Par lia ment at West min ster to en act this scheme. The Brit ish par lia ment was 

to be asked to act for the last time: to trans fer, and end, its own pow ers. The

pro posal was in tended by Mr. Tru deau to pro ceed to West min ster with or

with out the ap proval of the pro vin cial leg is la tive as sem blies.

Opposition and Resistance

This scheme im me di ately en coun tered op po si tion and re sis tance, one

might say of the most sus tained and bit ter char ac ter, from the op po si tion
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par ties in the fed eral par lia ment, par tic u larly the Pro gres sive Con ser va -

tives, and also from eight of the ten pro vin cial gov ern ments, that is to say

all ex cept On tario and New Bruns wick. Re sis tance fo cused in part on the

pro posed cur tail ment of pro vin cial sov er eignty by the im po si tion of an en -

trenched char ter of rights. The ref er en dum el e ment in the amend ment pro -

cess, however, attracted the most envenomed reaction.

A spe cial joint com mit tee of the Sen ate and House of Com mons was

ap pointed to con sider the draft. It re ported on Feb ru ary 13, 1981, pro pos ing 

a va ri ety of changes. A num ber of com pro mises had se cured the (rather un -

en thu si as tic) con cur rence of the Fed eral New Dem o cratic Party and most

of its MPs. Nev er the less, the re vised draft met nearly the same ob struc tion

in the House of Com mons as the orig i nal pro posal of Oc to ber 1980.

Only on April 8, 1981—with no end to the de bate in sight—was

all-party agree ment on pro ce dure an nounced in the House of Com mons.

Un der this agree ment a spe cial or der of the House was unan i mously

adopted, fix ing a time ta ble for the dis po si tion by the House of all amend -

ments to the text re ported from the com mit tee and, ul ti mately, for the dis -

po si tion of the fi nal text as it might (or might not) be amended by the

House. This agree ment, how ever, also com mit ted the gov ern ment to await

the judg ment of the Su preme Court of Can ada on pend ing ap peals from de -

ci sions of the Man i toba, New found land and Que bec Courts of Ap peal on

ques tions re ferred to them by the gov ern ments of these prov inces. At is sue

were both the con sti tu tional pro pri ety and the le gal va lid ity (or le gal con se -

quences) of the course of ac tion upon which the fed eral Houses had em -

barked.

The Su preme Court of Can ada’s ma jor ity de ci sion of Sep tem ber 28,

1981, in what is of ten called the Patriation Ref er ence, held that as a mat ter of 

law the au thor ity of the Brit ish par lia ment sur vived in tact and un im paired; 

that is to say, it could val idly and ef fec tively leg is late on the Ca na dian con -

sti tu tion, ei ther on its own ini tia tive or in re sponse to any re quest. But the

Court also held that ex tra-le gal “con ven tions” ex isted, ren der ing con sti tu -

tion ally im proper a fed eral par lia men tary re quest to West min ster di rectly

af fect ing the prov inces’ con sti tu tional po si tion, with out suf fi cient pro vin -

cial con sen sus. More over, what ever the “nec es sary” con sen sus might be,

the two prov inces of On tario and New Bruns wick did not suf fice (una nim -

ity, how ever, was not re quired).

Even if it had re mained po lit i cally pos si ble for fed eral par lia men tary

ma jor i ties to force the mea sure as it then stood through both Houses of the
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Ca na dian Par lia ment (amend ments were ap proved by the House of Com -

mons on April 23, 1981, and by the Sen ate on April 24, 1981), it was doubt ful 

that the Gov ern ment in the United King dom would (or even could) carry a

bill in the terms re quested through the par lia ment at West min ster.

(Well-in formed friends in Brit ain as sured me that it would not have been

pos si ble for Mrs. Thatcher’s Gov ern ment to force it through Par lia ment af -

ter the Su preme Court’s de ci sion on the Patriation Ref er ence. The La bour

Party does n’t like bills of rights, while the Con ser va tive back bench would

have ac cepted the view of “their friends in Al berta” and else where in Can -

ada that the pro cess was un fair.)

The Negotiated Solution

A ne go ti ated so lu tion thus be came the only al ter na tive. This was achieved

on No vem ber 5, 1981, the sig na to ries be ing the ex ec u tive gov ern ments of

Can ada and of all prov inces save Que bec. The agreed scheme was based

largely on an ear lier in ter pro vin cial agree ment of April 16, 1981 (the

so-called April Ac cord) among the eight op pos ing pro vin cial gov ern -

ments. In par tic u lar, the fed eral-pro vin cial agree ment of No vem ber 5,

1981, in tro duced the leg is la tive over ride (re flected in Sec tion 33 of the Con -

sti tu tion Act, 1982) al low ing the Par lia ment of Can ada and the pro vin cial

leg is la tures to over ride, by ex press stat u tory lan guage, most of the guar an -

tees of the Ca na dian Char ter of Rights and Free doms. It also adopted from

the April Ac cord, a scheme of con sti tu tional amend ing for mu lae which

Prime Min is ter Tru deau had re peat edly de nounced as tend ing to cre ate a

“check er board Can ada.” These amend ing pro ce dures, based on the

so-called Van cou ver model, had, and have, almost no resemblance on

essential points to the federal proposals which they displaced.

On No vem ber 18, 1981, the Min is ter of Jus tice ac cord ingly in tro duced

into the House of Com mons a res o lu tion for a joint ad dress to the Sov er eign 

con form ing to the fed eral-pro vin cial agree ment. Fur ther changes had in -

deed been made in or der to ac com mo date po si tions adopted by the gov ern -

ment of Que bec. For ex am ple, Sec tion 23(1)(a) of the Con sti tu tion Act, 1982, 

guar an tees to Ca na dian cit i zens of Eng lish or French mother tongue, in any 

prov ince in which they are the lin guis tic mi nor ity, a pri mary and sec ond -

ary school ed u ca tion in their mother tongue for their chil dren. It is not in

force in Que bec, and can not be brought into force there with out the con sent

ei ther of Que bec’s ex ec u tive gov ern ment or of its leg is la ture (the Na tional
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As sem bly). This was one fur ther con ces sion to Que bec made af ter No vem -

ber 5, 1981. Nev er the less, it proved im pos si ble to se cure that prov ince’s

agree ment to the pro ject. In deed, Que bec be gan to es ca late its de mands be -

yond its bar gain ing po si tion as part of the eight-prov ince com mon front.

Que bec has re mained op posed, as a mat ter of prin ci ple, to the ul ti mate

Can ada Act and has not ac cepted the is sue as set tled po lit i cally—even

though, as Pre mier René Lévesque had said on sev eral oc ca sions (in clud -

ing No vem ber 5, 1981) there were only three is sues out stand ing:

(1) the (par tial) en trench ment of the mi nor ity-lan guage ed u ca tional

guar an tee;

(2) the en trench ment of the “mo bil ity” guar an tee;

(3) com pen sa tion to prov inces ex er cis ing their pow ers to opt out of cer -

tain con sti tu tional amend ments.

On De cem ber 2, 1981, the House of Com mons of Can ada adopted the

fi nal text of the con sti tu tional pro pos als, and on De cem ber 8, 1981, the Sen -

ate of Can ada fol lowed suit. The Bill to give them ef fect was passed by both

houses of the Brit ish par lia ment, and re ceived royal as sent on March 29,

1982, be com ing law as the Can ada Act, 1982—the ul ti mate ex er cise of im -

pe rial leg is la tive au thor ity over Can ada. Sched uled to the Can ada Act and

form ing an in te gral part of it was the Con sti tu tion Act, 1982, which con -

tained most of the sub stance of the re forms. The ma jor ity of the pro vi sions

of these en act ments came into op er a tion on April 17, 1982, with the Queen’s 

proc la ma tion made that day in Ot tawa.

It is worth add ing that in De cem ber 1982, the Su preme Court of Can ada 

gave judg ment in a sec ond Patriation Ref er ence, brought by Que bec. As the 

Court pointed out, the 1982 re forms were now, as a mat ter of law, valid and

ef fec tive ac cord ing to their terms ev ery where in Can ada—in clud ing Que -

bec—re gard less of whether the con ven tions had been re spected (note that

in le gal terms, Que bec was fully bound by and part of the con sti tu tion, in -

clud ing the 1982 re form, and did not have to be “brought back” into it). But

the Court con sented to rule on the ex tra-le gal ques tion of whether the

patriation pro cess had in deed re spected the rel e vant con ven tions al though

this could of course have no le gal con se quences one way or the other. The

Court re it er ated its pre vi ous po si tion that a suf fi cient pro vin cial con sen sus, 

but not pro vin cial una nim ity, had been re quired by con ven tions when ever

the fed eral au thor i ties pro posed to ap proach West min ster with a re quest

for leg is la tion di rectly af fect ing pro vin cial rights and pow ers. Fur ther -
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more, the Court added, Que bec had no spe cial en ti tle ment to a “con ven -

tional” veto of its own. It fol lowed (in the Court's view) that the nine other

prov inces' con sent to the 1982 re forms had suf ficed to re spect the con ven -

tions, and thus Que bec's rights had not been vi o lated—ei ther as a mat ter of

law or as a mat ter of con sti tu tional prac tice—by the 1982 patriation pro -

cess.
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Constituent Power, Sovereignty,
and the Constitution

Pierre Elliott Trudeau

The fol low ing is taken from the tran script of the dis cus sion be tween for mer prime

min is ter Pi erre Tru deau and mem bers of the sym po sium.

Mr. Tru deau: I’m glad we be gan with that in tro duc tion [by Ste phen Scott,

see pre vi ous es say] be cause ev ery thing else from now on will seem simple.

A pre lim i nary re mark might con sist in say ing why I wrote the pa per

which I de liv ered at the Laskin Li brary open ing in To ronto a cou ple of

months ago. I should has ten to say it was not an at tempt to cry over milk

spilt by the Su preme Court, which made us come to the com pro mises Pro -

fes sor Scott de scribed. What I was re ally try ing to do—and I think I may

have suc ceeded in part—was to bring to the fore the ques tion of sov er -

eignty in Can ada and whether its lo cus rested in the fed eral gov ern ment or

in the prov inces or in a com bi na tion of both, or whether it rested, as I held,

in the Ca na dian peo ple. I don’t know if I have suc ceeded in that, but I think

you will all agree that it is im por tant that that ques tion be de bated here and

in many other places. Oth er wise, we will never have a clear no tion of what

or who the con stit u ent power is or was in Can ada, and there fore what sov -

er eignty ex actly means. 

Popular Sovereignty vs. 

Compact Theory

I’m talk ing sov er eignty, of course, in the Au gus tin ian sense which Pro fes -

sor Irving Brecher and I were dis cuss ing just be fore we sat down. That
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seems to be quite  mis un der stood  by those  who talk about sov er eignty-as -

so ci a tion as though Que bec could be fully sov er eign and yet share its sov er -

eignty with the rest of Can ada in some un de fined way which would lead to

some kind of spe cial sta tus, or distinct society.

As I pointed out in the pa per, the Su preme Court—fa tally I

think—tilted in the di rec tion of the Com pact The ory, in the sense that its

judg ment said that the peo ple were not sov er eign but that the con stit u ent

power (the lo cus of sov er eignty) rested in some un de fined com bi na tion of

the fed eral and a cer tain num ber of pro vin cial gov ern ments’ con sent. This

was a prop o si tion that I had tried to get away from in our draft joint ad dress 

put to Par lia ment in Oc to ber 1980.

Pro fes sor Scott re minded us of some thing gen er ally for got ten in the

de bate, which is that we had in tro duced a no tion that sov er eignty ul ti -

mately re sided in the peo ple. First we did that by hav ing a char ter of rights

that said—what is the way Jef fer son put it, you just quoted to me?

Tom Velk: A bill of rights is what ev ery peo ple in the world are en ti tled to

against ev ery gov ern ment. 

Mr. Tru deau: Ex actly. And if the peo ple are en ti tled against the gov ern ment, 

it means that they have the fi nal say. There fore, in our Char ter of Rights and 

Free doms, that’s ex actly what we were try ing to do. That’s why we called it

the “peo ple’s pack age,” as op posed to the gov ern ment’s pack age, which

was to come later. We were say ing sov er eignty rested there and gov ern -

ments could n’t do cer tain things, which were the list of in alien able rights.

Also im por tant: we put in the amend ing for mula pro vi sion, which in a

sense is an other way of de fin ing the con stit u ent power. We also put in a last

re sort dead lock-break ing mech a nism for when the prov inces and the fed -

eral gov ern ment could not agree. We said, “Well, let’s go to the peo ple.”

Though that may or may not have been fre quently used it was some thing

the prov inces shied away from in hor ror, in clud ing two prov inces that

went along with us, On tario and New Bruns wick. There was per haps less

hor ror in their case but they did n’t like the idea and as soon as we had to

give up some thing in the negotiation, that is what they suggested we give

up. 

So the im por tance of de fin ing sov er eignty was cen tral to our pro posal,

but it was not dis cussed in front of the Su preme Court as such. When the

Su preme Court ren dered its judg ment it made no di rect ref er ence to the no -

tion, though of course its judg ment im plied that sov er eignty was ex er cised

by a com bi na tion of fed eral and pro vin cial pow ers.
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The Supreme Court and the 

Amending Formula 

With the amend ing for mula we have now, which as Pro fes sor Scott said

was the re sult of the com pro mise reached in the fall of 1981, we are stuck

with some thing that says the peo ple are not in volved in the amend ing pro -

cess but the prov inces and the fed eral gov ern ment, as en ti ties, are. I guess

we see the con se quences of that in the Meech Lake ap proach, which was the 

most re cent at tempt to change some fun da men tals of the con sti tu tion, and

which failed. But the at tempt shows that in the pre miers’ minds and, I dare -

say, in po lit i cal sci en tists’ and most le gal minds, that is the way things were

done. The peo ple who saved us from that were pre cisely the peo ple who

had got used to the no tion of a Char ter, and who in stinc tively sensed that

they were more im por tant than gov ern ments. And I guess it’s gen er ally

rec og nized that if Meech Lake failed it’s because the people were not

involved. 

So the ob ject of my do ing that speech, apart from ren der ing hom age to

a great ju rist and a per sonal friend, Bora Laskin, was to try to re sus ci tate

dis cus sion around the no tion of sov er eignty. So far as I know, I have n’t suc -

ceeded much. There have been a cou ple of sem i nars like this where we got

to the sub ject. I have to con fess I don’t know too much about the lit er a ture

cur rently writ ten, but I did re ceive clip pings of Mar cel Adam, who as far as

I know is the only jour nal ist—and per haps the only per son—who wrote

about my To ronto text from that point of view, which I think is the most im -

por tant point of view. 

Am I right? I have n’t, as I say, read too many of the learned jour nals.

But am I right in say ing that the speech, if it caused any com ment at all, was

more about an obi ter dicta, an ad lib where I talked about sor cerer’s ap pren -

tices rather than about the con tent it self? Which is my fault be cause I

learned a long while ago in pol i tics that you should n’t scoop your self. If

you’ve got a text, you should stick to the text be cause not all jour nal ists, like

Mar cel Adam, go to the heart of the mat ter. They usu ally take the easy

quote, though I should n’t fall into that foi ble ei ther.

On the judg ment it self, just one word. I’m not cry ing over spilt milk,

though I do think the judg ment is not a good one. Of all the many rea sons I

gave in the speech I think one stands out first and fore most, and that is the

judges wanted to find a con ven tion. Now con ven tion, ac cord ing to Dicey

and all those who have since writ ten about it, is some thing which arises
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from pre ce dents cre ated by po lit i cal prac tices. There fore what the Su preme 

Court did was look at the 22 times the BNA Act had been amended by the

U.K. on a re quest of the Ca na dian par lia ment. Of those 22 oc ca sions it

looked at five and, hav ing looked at five, it said there is a con ven tion that

when amend ments af fect ing the dis tri bu tion of pow ers are pro posed, they

call for unan i mous con sent of the prov inces. This in deed is what the five

pre ce dents said. In 1930, 1931, 1940, 1951, and 1964 there was unan i mous

con sent of the prov inces. But my pa per goes on to say our 1981 amend ment

was not at all of the same na ture; it was n’t re dis trib ut ing pow ers, it was just

tak ing pow ers equally from both fed eral and pro vin cial gov ern ments. 

But apart from all those ar gu ments it seems to me there is one which in -

di cates that the Su preme Court de ci sion was fa tally flawed. It is that hav ing 

found a con ven tion of unan i mous pro vin cial con sent—hav ing re tained

these five pre ce dents of unan i mous con sent—they went on to in vent a con -

ven tion which said sub stan tial con sent is enough. Now there were no pre -

ce dents for sub stan tial con sent and of the eight prov inces plead ing be fore

them none had al leged that, ex cept for Sas katch e wan. They in vented a pre -

ce dent of sub stan tial con sent. As Eu gene Forsey, whom I quote in the pa -

per, said af ter hav ing meted out this rule to the fed eral gov ern ment, the

fed eral prime min is ter did n’t know whether he had to go for five, six,

seven, eight, or nine prov inces to have that sub stan tial con sent. So you

could hardly say that a con ven tion ex ists when it can not be de fined even by

the courts that pro posed to have found it. 

On the le gal, con ven tional side, that seems to me the most crip pling ar -

gu ment of the judg ment. But I re peat again, and I hope the dis cus sion will

bear me out, the main ques tion is, Where is sov er eignty? We cer tainly lost

the first round in 1982 of es tab lish ing sov er eignty in the peo ple. We lost it

cour tesy of the Su preme Court. But we did n’t quite lose it with the peo ple,

be cause of their in ter est in the Char ter—weak ened, as Pro fes sor Scott again 

re minded us, by the fact there is a not with stand ing clause that in cer tain

cases, not all, per mits the prov inces to over turn a pro vi sion of the Char ter,

con trolled by the Court.

I guess that’s enough to let the de bate be gin.

The Override Clause and the Charter

Irving Brecher: I am very pleased that this is sue, sov er eignty, is now re ally

com ing to the fore. I think that it is im por tant, not only in a Ca na dian con -
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text, but in the in ter na tional con text. On the do mes tic front, one ques tion

that co mes up in my mind is the not with stand ing clause. I'd be very in ter -

ested to know what your ba sic po si tion has been and is on its merits.

And then as a sec ond, per haps more gen eral ques tion: how do you feel

about the way in which the Char ter of Rights, which you were so in stru -

men tal in pro vid ing, has been in ter preted by the Courts over these past ten

years? Do you feel that what you were look ing for in the Char ter has been

in ter preted in ways that you think are on the whole pos i tive and re in force

this no tion that sov er eignty rests in the peo ple?

Mr. Tru deau: On the first point, I cer tainly felt that the no tion of the over ride

clause is fun da men tally con tra dic tory to the no tion of in alien able rights

rest ing with the peo ple. I was con vinced that Sec tion 1—which per mits the

Su preme Court to do the equiv a lent of what the Amer i can Su preme Court

does motu proprio [of its own ac cord]—can limit the right of free speech to

cry “Fire!” in a crowded thea tre, as Jus tice Holmes put it. In our case the

courts can limit the ex er cise of free speech or any other free dom, but only

af ter the bur den has been placed on the leg is la ture to dem on strate that it is

ac cept able in a dem o cratic and free so ci ety. So I thought that Sec tion 1 gave

the courts enough lat i tude to pre vent the abuse of the black let ter of the law

in applying the fundamental rights and freedoms. 

I know there are other minds who be lieve that the not with stand ing

clause is an im prove ment. As a mat ter of fact, I heard a very good ex posé

here at one of your meet ings—I think it was law pro fes sor Lorraine Weinrib 

from To ronto. She makes an in ter est ing case that the not with stand ing

clause is a com pro mise. It per mits us to have a Char ter but then puts in the

pos si bil ity for the prov inces or the fed eral gov ern ment to over ride the

Char ter, al though they must jus tify do ing so. I don’t agree with that. I think

the Char ter is fun da men tally flawed be cause of the over ride clause. I could

have got ten rid of the com pro mise, of the not with stand ing clause, by get -

ting rid of the Char ter. That was quite clear to us in these ne go ti a tions im -

posed on us by the Su preme Court. And I had to ask my self, Well, will it be

eas ier some time in the fu ture to get a full-blown Char ter with out any com -

pro mise clause, any not with stand ing clause, or will it be eas ier to have a

full-blown Char ter, flawed with the not with stand ing clause, which pres -

sure of the peo ple—of the elec tor ate on their gov ern ment—would be able

to get rid of some day in the fu ture? And I came to the con clu sion that it

would be much harder to come back some day with our amend ing for mula
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to get all prov inces to ac cept the Char ter un flawed. That’s how the choice

was made. But I still hope that in the fu ture we will be able to get rid of that

clause. As ed u ca tion of the peo ple pro ceeds on the no tion of fun da men tal

val ues that ev ery one shares, it is not in con ceiv able that that will hap pen. 

On your sec ond ques tion I must say that the courts in gen eral and the

le gal pro fes sion, not al ways for al tru is tic rea sons, have made great use of

the Char ter, and I think the Su preme Court has been su perb in giv ing life to

the Char ter. If it were n’t for the bench and the bar I don’t think we’d have

the aware ness that we have to day in Can ada of this no tion of pop u lar sov -

er eignty, that the peo ple do have rights over and above the power of gov -

ern ment. Hav ing crit i cized those mem bers of the bench that had ar rived at

a ma jor ity judg ment in 1981, I have to say that while many of those same

judges have not atoned, be cause I don’t think they feel they have sinned, in

my mind they have cer tainly done a great job in giv ing life to the Char ter. 

Jagdish Handa: Within this coun try, peo ple as sume there are two dif fer ent

so ci et ies or cul tures or na tions. The not with stand ing clause is one way of

ex press ing that di vi sion. A sin gle ma jor ity rule would not have served this

coun try. Other coun tries which tried to adopt it—and one can think of Cy -

prus or Ire land—re peat edly show that when you have a very sig nif i cant

per cent age of the pop u la tion that feels it self to be dif fer ent from the oth ers,

that portion will not accept such rules.

Mr. Tru deau: Of course, your point holds true in uni tary states with or with -

out con sti tu tional gov ern ment. If you look at North ern Ire land or per haps

even Scot land, they would n’t be more happy with ma jor ity rule in West -

min ster; nor would some of the ir re den tists from the French Basque coun -

try or Brittany, al though they have a char ter and a rea son ably good one in

France. So your ques tion is a good one, but the ques tion is where is the best

an swer? We pro posed in 1980 that the dead lock-break ing mech a nism be a

ref er en dum, but one voted on by the four great re gions of Can ada, which in

a sense gave a pretty good guar an tee to the prov ince where the ma jor ity of

French peo ple were. It gave a pretty good guar an tee to those var i ous mi -

nor i ties which ex ist in the West, which cer tainly could band to gether to

pro tect their rights. There fore we did n’t need a not with stand ing clause if,

par a dox i cally enough, the Vic to ria for mula had not been re jected by Mr.

Bourassa in Vic to ria back in 1971—the very Bourassa who is ask ing for a

veto power now re jected it in 1971—and had it not been re jected by Mr.
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Lévesque at the Gang of Eight meet ing in April 1981, and again by the same

peo ple who re jected it when we pro posed it in the House of Com mons. That 

was our pre ferred amend ing for mula, which gave some kind of pro tec tion

and gave life in a sense to the no tion of fed er al ism. So don’t blame us.

Com pact The ory and the Right 

to Se cede

John McCallum: If I un der stand cor rectly, you’re say ing that the Com pact

The ory may not have won the war but has won a cou ple of bat tles, sug gest -

ing that a lot of the sov er eignty to day does in fact re side in the prov inces. So

I would like to ask what this im plies—it would seem to me it im plies some -

thing—for the right of a given prov ince to se cede if it so de sires, in terms of

both le gal ity and le git i macy. Be cause if the Com pact The ory is right, does

that not im ply they came to gether vol un tarily and may dis perse if any one

wishes to, with due no tice and proper democratic pro ce dures? 

Mr. Tru deau: I have to an swer, like the Red Queen, that the Com pact The ory 

means what you want it to mean. I think his tor i cally it did not mean the

right to se cede. So far as I know, the first time it was in voked in the con text

of con sti tu tional de bates was in 1927 when Pre mier Fer gu son of On tario

and Pre mier Taschereau of Que bec in voked the Com pact The ory in or der

to frus trate Mac ken zie King’s at tempt to find an amend ing for mula to try to 

patriate our con sti tu tion. I think it would be un fair to sus pect ei ther Pre -

mier Fer gu son or Pre mier Taschereau or their peo ples in those days of

want ing to in voke it in or der to se cede. There fore it does n’t nec es sar ily fol -

low from the Com pact The ory that you must se cede. But as time went on, I

guess, we awak ened to the no tion of sep a rat ism in Que bec, which had just

been un think able be fore the Quiet Rev o lu tion in the sense that Que bec had

no where to go, re ally could n’t gov ern it self as a mod ern state, and did n’t

want to. But af ter 1960 the Quiet Rev o lu tion gave Que bec the tools to gov -

ern it self as a mod ern, in de pend ent state and there fore the op tion of the

Com pact The ory—mean ing full sov er eignty to each of the con stit u ent

parts, or at least to that part of the two nations, if we believed in the two

nations—became a reality. 

In ci den tally, this per mits me to tell Pro fes sor McCallum obliquely that

he quite cor rectly says that my own think ing on Com pact The ory was

rather loose and im pre cise un til more re cently. He is quite right. I don’t
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think any one felt the need. That is why in my speech I talked about how

there ex ists, to my knowl edge, no con tem po rary doc trine of Ca na dian sov -

er eignty. I think that un til the Quiet Rev o lu tion there was a gen eral no tion

that sov er eignty was ex er cised by some com bi na tion of the fed eral gov ern -

ment and the prov inces. This would lead us to be lieve there is some kind of

a Com pact The ory, at least at the his tor i cal or i gins of the con sti tu tion of Ca -

na dian Con fed er a tion. But I never held that this was a true com pact. Ju ris -

pru dence and many pol i ti cians talk about the no tion of a pact, whether it be

be tween found ing peo ples or four found ing col o nies or what ever. But I

think ev ery body says: That is how it started, but what ex ists is the law of the 

Im pe rial Par lia ment tell ing its col o nies that they are a coun try. It was less

rel e vant in those days be cause no body talked of sep a ra tion. But now that

we’re not only talk ing of sep a ra tion but the prov inces them selves have ar -

tic u lated it—as Pre mier Blakeney did in some of our dis cus sions and as Mr.

Joe Clark, then leader of the Op po si tion, ar tic u lated in his op po si tion to our

patriation ad dress—the no tion of Com pact The ory is much more founded

in po lit i cal re al ity and, in a cer tain sense, in the judg ment of the Court. 

Hav ing an swered the first ques tion that way I don’t think I can an swer

the sec ond: What is needed to make sep a ra tion of one prov ince from Can -

ada real and dem o cratic? I think you would find most pol i ti cians—I don’t

know about ac a de mia—have said we’re not go ing to go to war if one prov -

ince like Que bec wants to sep a rate. We will re spect the will of the peo ple. I

think that re flects a Ca na dian dis taste for vi o lent so lu tions. But it re ally

does n’t solve the nitty-gritty prob lems of what will hap pen if a prov ince

votes in some dem o cratic way to sep a rate. Be cause all kinds of ques tions

arise. 

I was asked this ques tion at the time of the patriation pro cess by jour -

nal ists in Wash ing ton and they were all shocked that I would n’t do like

Abra ham Lin coln and call out the troops. I said: Look, I have not been

elected in any of my man dates to deal with the prob lem of a prov ince sep a -

rat ing. There fore I have no au thor ity ei ther to call out the troops or to sup -

port or to ne go ti ate, and I think there would have to be at least an elec tion of

a new gov ern ment in or der to de cide whether they’re go ing to call out the

troops or ne go ti ate, and what the ne go ti a tion would be. But I sus pect that

when you get closer to the real point—when it’s a hy poth e sis that be comes

a re al ity—there’ll be all sorts of mon key wrenches thrown into the works,

not only of an eco nomic kind but of a sub stan tial kind. If it is all right for

www.fraserinstitute.org

Con sti tu tion of 1982   17



Que bec to sep a rate from Can ada, why would n’t it be all right for the Inuit

to sep a rate from Que bec? Or for that mat ter for ev ery body west of St. Law -

rence Bou le vard up to and in clud ing the Ot tawa River or some where in

Temiskaming—who would have voted, pre sum ably, against sep a ra -

tion—to sep a rate from the new coun try and be come part of Can ada? So I

think it’s a dog’s break fast and it is n’t sus cep ti ble to ra tio nal de bate at this

point. 

But it should not es cape com pletely those who are se ri ously talk ing of

sep a ra tion. When I dis cuss this, they say the Con sti tu tion gives de fined

fron tiers to Que bec, so that will be the fron tier of Que bec when it sep a rates.

Which is a cu ri ous non se qui tur be cause how can you in voke the con sti tu -

tion once you have sep a rated from the coun try that bound you by the con -

sti tu tion to be part of it? The thing is even more com plex due to the fact that,

if we are log i cal, the bor ders of Que bec in clude mi nor i ties just as the bor -

ders of On tario and New Bruns wick in clude mi nor i ties, in one case Eng lish

and in the other case French. So maybe the right of self-de ter mi na tion of a

peo ple should be voted on by all French Ca na di ans to bind them into what -

ever parts of north ern On tario and cen tral Que bec and west ern New Bruns -

wick, rather than this mish mash of peo ples in Que bec which has a ma jor ity

of French-speak ing peo ple but a dwin dling mi nor ity—I think barely a plu -

ral ity—of “true Québécois,” if you per mit the enor mity of the sug ges tion.

A Constitution by Referendum?

Wil liam Wat son: We are all agreed that the peo ple are sov er eign, though we

have some dif fi culty agree ing on what that means. In 1981, why did n’t you

con sult the peo ple in a ref er en dum and then sim ply go to West min ster and

say, Look, we got a 50 per cent vote, we won in all regions—do it?

Mr. Tru deau: There are two an swers. One is that I did pro pose it as my own

dead lock-break ing mech a nism. It is one I had in mind for quite a bit of time

be fore the fi nal No vem ber 1981 con fer ences. And you may re call that I did

pro pose it at one point to the as sem bled pre miers when I saw we were get -

ting no where and the thing was go ing to fail. I pro posed the fol low ing

scheme: since no body could say we don’t want to have our own con sti tu -

tion, we would patriate ex actly the BNA Act, as it was, but we would give

our selves three years to try and agree on (a) a char ter of rights and (b) an

amend ing for mula. Of course, the Char ter of Rights was mine and the
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amend ing for mula was the Vic to ria for mula, which was also ours. It would

give the prov inces maybe three years to try and sell to us or to the peo ple

their Van cou ver char ter (as it was cor rectly called by Pro fes sor Scott, even

though it was in vented at Ed mon ton at a pre vi ous meet ing of the pre miers,

the Gang of Eight). If af ter three years there had n’t been agree ment we

would have gone to the peo ple with the ques tion, Do you want a char ter of

rights or not, and do you want the Victoria formula as opposed to the

Vancouver formula?  

I can’t pre tend it would have been an easy de bate but it cer tainly would 

have been easy to win on the Char ter, be cause most of the prov inces have

charters of their own and they did n’t see them selves eas ily cam paign ing

against a char ter for Ca na di ans. The amend ing for mula would have been

more com plex, and I must say I am not that crazy about putt ing that kind of

ques tion to the peo ple. But I was ready to do it rather than face com plete

fail ure. That is what I pro posed to Pre mier Lévesque and what he ac cepted

and what split the Gang of Eight, be cause the seven other pre miers re ally

did n’t like ref er enda—they knew they would lose the ref er en dum on the

Char ter and they were far from sure they would win one on the amend ing

for mula, so they would rather com pro mise. And you know the story af ter

that. Lévesque said the ques tion was too com pli cated and he changed his

mind, but by then the Gang of Eight had been bro ken apart. But I did n’t do

it re ally just in terms of Na po leon at Austerlitz—you know, split ting the en -

emy. I did it be cause I thought it was one so lu tion. The other an swer to your 

ques tion, of course, is that by then the Su preme Court had given us an

amend ing for mula. What you’re ask ing is: Why did n’t I go to Lon don? It

would have made a hell of a nice cam paign. 

Wil liam Wat son: How about ear lier? In stead of ap peal ing to the Su preme

Court, why not ap peal to the peo ple?

Mr. Tru deau: I did n’t ap peal to the Su preme Court. I ap pealed, I guess, to

the rem nants of the Com pact The ory in or der to bring in the sov er -

eignty-of-the-peo ple the ory. I was us ing what has al ways been done, a joint 

ad dress of both Houses, to get a con sti tu tion which would per mit me to

say: Here af ter we will need the peo ple to break the dead lock. But when the

prov inces early in the game ap pealed to the Su preme Court I surely could -

n’t say: I’m not go ing to wait for their judg ment and I will go to Brit ain,

maybe with no le gal man date. Once I had the le gal man date I don’t think
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Brit ain would have op posed it. Let me ask Ste phen Scott: What would your

informants have said to that?

Ste phen Scott: The ques tion I asked them was not based on the as sump tion

that you had fought and won a ref er en dum here. I sus pect that if you had

had sub stan tial ma jor i ties and the polls in di cated you had ma jor ity sup port 

even in Que bec that might have made a dif fer ence. The view I had was that

it was out of the ques tion for Mrs. Thatcher to go with a three-line whip, us -

ing all her po lit i cal cap i tal to force re luc tant Tory MPs who had friends in

Al berta and all over the place to toe the line on a mat ter of no political

interest to her.

Mr. Tru deau: On that, it is in ter est ing to note that Mrs. Thatcher had given

me her un equiv o cal word that if I came for patriation with a joint ad dress

by the Par lia ment of Can ada she would have no choice, be cause she be -

lieved above all in the sov er eignty of Par lia ment and there fore if the Par lia -

ment of Can ada— 

Ste phen Scott: Was this be fore or af ter the Su preme Court judg ment?

Mr. Tru deau: This was well be fore. It was in June of 1980 and then she re -

peated it again at the Com mon wealth meet ing in Mel bourne right af ter the

Su preme Court judg ment. 

Ste phen Scott: Oh, she re peated it af ter the Su preme Court judg ment?

Mr. Tru deau: In pri vate. But she would have stuck to her word, I know that.

Maybe she would n’t have put the three-line whip on and maybe I would

have had trou ble, but I think she was as tute enough to re mem ber the Rho -

de sia prob lem and the UDI (uni lat eral dec la ra tion of in de pend ence) prob -

lem. We’re all in his tor i cal might-have-beens here. I don’t think I would

even have had to go for a ref er en dum. Maybe I would have, I don’t know.

But it would have been in ter est ing af ter that last meet ing in No vem ber with 

the prov inces, had they re fused to ac cept a char ter and an amend ing for -

mula which in re al ity gave the veto to the four re gions. It would have been

in ter est ing to see if I could n’t have won an elec tion on that and told the Brit -

ish par lia ment: Look, you better get on with it be cause my elec tion is on Ca -

na dian in de pend ence. Now, this sounds a lit tle like pétage de bretelles, as we

say in French, when you pull your sus pend ers and let them snap back, so I
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don’t know what would have hap pened. But any body can spec u late. I

think the Brit ish were suf fi ciently con cerned with the pos si bil ity of UDI

that at some point they would have had to move. Oth er wise we would have 

had UDI.

Now would I have had sup port in that kind of elec tion? Maybe not.

Mac ken zie King won it in 1926 on a much more flimsy ba sis than that, but

whether you could still win it in 1982, I’m not cer tain. I don’t want to be un -

fair to Mrs. Thatcher. What may com pli cate it is that she gave me her word

at a time when she—and I—did n’t know ex actly what would be in the

patriation pack age. Much later, when she re al ized we had in cluded a char -

ter as well as pure patriation she might have said: Look, this is n’t ex actly

what I meant.

Quebec and the Compact Theory

Wil liam John son: I was won der ing whether Com pact The ory could be a jus -

ti fi ca tion for some thing more gen eral, which is hos til ity to the fed eral re -

gime. I’m think ing par tic u larly of the po lit i cal his tory of ideas in Que bec,

the his to ri ans’ views through out.

Mr. Tru deau: I think it is. But when you say hos til ity to the fed eral gov ern -

ment it would mean some thing dif fer ent than hos til ity to the fed eral re -

gime it self. I don’t think those who in voke the Com pact The ory are hos tile

to the no tion of fed er al ism, but they want a very de cen tral ized, loose con -

fed er a tion, a com mu nity of com mu ni ties as Mr. Clark used to call it—a con -

fed er a tion of shop ping cen tres as I used to call it. Ob vi ously, there is

hos til ity to a strong fed eral gov ern ment and that is more or less im plicit in

the Com pact the o rists go ing back to Pre mier Fer gu son of On tario, and it

prob a bly would still be true to day. On tario is not afraid of a strong fed eral

government as much as some of the other provinces are.

Decentralization 

Just to go on, as sum ing I’ve un der stood your ques tion, there is a fash ion

now—I don’t know if it’s wan ing or not—to say that the prin ci ple of

subsidiarity is the one that should reign. It means you al ways put the power 

at the low est pos si ble level, clos est to the peo ple. That which can’t be done

at that level should be del e gated to a higher level and so on, un til you get a
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cen tral gov ern ment and per haps even tu ally a world gov ern ment. I think

that’s all very well for na tions which have a strong his tor i cal no tion of their

ex is tence as a na tion. But if we’re talk ing of new coun tries like Can ada, I

don’t think you can af ford to del e gate ad in fi ni tum to the re gion, think ing

that the soul of Can ada will be some thing float ing up there—some thing the 

peo ple will not know ex ists ex cept in terms of tax ing them—while ev ery -

thing else will be done on a lo cal ba sis. I think it is im por tant if you want to

have a na tion that it be held to gether by a cer tain num ber of fun da men tal

val ues. 

Now as you know, I am called by pol i ti cians and the me dia alike a cen -

tral ist, pur et dur [dyed in the wool]. I have de cen tral ized pow ers in Can ada, 

even in the Con sti tu tion of 1982, in a way that has not ever hap pened be -

fore. There have been pow ers given to the fed eral gov ern ment by the prov -

inces, but I think I was the first prime min is ter to give pow ers (over in di rect

tax a tion and ex port of re sources) to the prov inces. Un der my re gime the fis -

cal pow ers were even fur ther de cen tral ized to the prov inces, even be yond

what they had been by the mid dle 1960s. I’m not try ing to prove that I’m a

great decentralist, but I think there is a point be yond which you can not go. I

am amused to say that Mr. Parizeau, the leader of the Parti Québécois, is

con stantly quoted as agree ing with me and he’s told me that to my face, too. 

He says: You know, you and I agree on ev ery thing, that there has to be a

strong cen tral gov ern ment, ex cept I want its cap i tal to be in Que bec City

and you want it to be in Ot tawa. 

So I think any ra tio nal ex am i na tion of Ca na dian fed er al ism—which is

the most de cen tral ized fed er a tion on earth, even more than Swit zer land in

terms of fis cal pol icy—in di cates that any much fur ther dras tic de cen tral -

iza tion B la statut particulier [by spe cial stat ute], or société distincte [dis tinct

so ci ety] or B la Cha teau con sen sus, which is the list of things the prov inces

want to de cen tral ize, would turn Can ada into a loose con fed er a tion. 

Sovereignty and Secession

Tom Velk: I think there is an in con sis tency be tween pop u lar sov er eignty and 

se ces sion. It has many di men sions but one of the most ob vi ous is one you

can ex am ine if you think about the Amer i can Civil War.

With out a sense of pop u lar sov er eignty you don’t have a good rea son

to pre vent a se ces sion aimed at re duc ing or sup press ing lib er ties, which is

the only kind of se ces sion that is dan ger ous.
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Mr. Tru deau: My own com ment on your com ment is that if you look at the

Civil War there are some par al lels. We all re call that the south ern states

were, I think, jus ti fi ably com plain ing that they were pay ing more to the

North than they were get ting back—this was be fore the days of so cial se cu -

rity and shared cost pro grams, and the wealth of the South was flow ing to

the North. That is one of the ar gu ments that many of the sep a rat ists make. I

don’t think they’ve founded it on good sta tis tics yet but that is one of the ar -

gu ments. But the an swer of the North was to say: There is also the ques tion

of right and we are fight ing to free the slaves. That is, I think, the kind of

fight, in a very dif fer ent con text, that the fed er al ists are wag ing in Que bec.

Que bec is talk ing of the rights of the col lec tivi ty and we are talk ing of the

rights of the in di vid ual. We are pro tect ing the right of ev ery in di vid ual to

speak French or Eng lish to his na tional gov ern ment and hope fully to as

many pro vin cial gov ern ments as pos si ble, and the right of ev ery Ca na dian

to send his chil dren to a French or an Eng lish school wher ever he re sides in

Can ada, with the slight tilt ing in fa vour of Que bec. But the prin ci ple is

there. We are try ing to vest sov er eignty in the individuals, the peoples of

Canada, as I think the North was in the Civil War.

Canada and Referenda

Verna Law rence: Does the Ca na dian peo ple have the right of ref er en dum? I

also want to make a com ment on what you said about a ref er en dum: You

could have called a ref er en dum.

Mr. Tru deau: Called a ref er en dum on the patriation pro cess?

Verna Law rence: If it could have hap pened the other way, if the peo ple could

have helped you, if they could have ini ti ated the ref er en dum, I think you

would have been very suc cess ful.

Mr. Tru deau: Well, the ques tion is a con tem po rary one be cause there are

pro pos als in the Que bec leg is la ture now to in tro duce a bill per mit ting ref -

er en dums and I think there’s also a ques tion of that in the fed eral gov ern -

ment, at least pro posed by some of the lead ers. But it is not in the law yet,

and there is no tradition.
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The People and the Constitution

An drew Coyne: If, as you said, the Com pact The ory is be com ing more and

more en trenched and if, as I’m sure you agree, it is not only in im i cal to pop -

u lar sov er eignty but fa tal to the na tion, it seems to me a mat ter of some ur -

gency that we de velop some kind of pro cess or method to de stroy it, B la

con sti tu tional con ven tion or some thing like that. Is there any way to force

this onto the agenda? Or would you favour it?

Mr. Tru deau: I fa vour it in the sense of that’s why I’m hav ing this nice break -

fast with you. I’m hop ing the idea will be gin to in ter est ac a dem ics and me -

dia peo ple and that it will be dis cussed be cause I think, as I said ear lier,

there is an in stinc tive sup port for it in the peo ple be cause of their un der -

stand ing of the Char ter. If I were in gov ern ment I sup pose I would be tell -

ing the peo ple that they are sov er eign un der the Char ter and that they

would be sov er eign un der some thing like the Vic to ria amend ing for mula

be cause if their gov ern ments did n’t agree to an amend ment they could

sup port it by ref er en dum. I think that would even be some thing in ter est ing

to the peo ple of Que bec and that’s why I say that when I pro posed it, René

Lévesque accepted it. That was his first reaction. 

I did n’t mean to im ply the Com pact The ory is get ting more and more

ac cepted. I think it has al ways been ac cepted in some form or other. It has

gen er ally been de bunked by the le gal minds who say: Look, what ever the

dis cus sions were be fore and what ever the idea be hind Can ada, now we

have a con sti tu tion—in the first case the BNA Act and now the Can ada Act.

But pol i ti cians, I guess a ma jor ity of them, have al ways pre ferred the Com -

pact The ory and they prob a bly still do. I don’t think it’s get ting worse. I

think the in tel lec tual vac uum in which the Su preme Court made its judg -

ment is still there, and apart from Mar cel Adam I don’t know any body who

is be gin ning to raise the ques tion in se ri ous terms, as he did in re fer ring in

quite a lengthy way to the Amer i can views of sov er eignty at the time of the

Civil War.

Mor ton Weinfeld: A ref er en dum is a kind of rat i fi ca tion pro cess af ter a deal

has been worked out and is on the ta ble. Are you in fa vour, as the last ques -

tioner has sug gested, of a con sti tu tional con ven tion or a con stit u ent as sem -

bly? The coun ter-ex am ple that is some times raised is the ex am ple of the

Amer i can Con sti tu tion that was drafted in a hot sum mer by 55 upper-class
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white males. 

Mr. Tru deau: When I was prime min is ter, peo ple who were fed up with end -

less fed eral-pro vin cial meet ings did pro pose both pub licly and pri vately

that we ap point a group of wise men who could solve the prob lem. It al -

ways of fended me when I was prime min is ter to think that a con stit u ent as -

sem bly by any other name could do better than what the pol i ti cians were

do ing. But of course I was a pol i ti cian in those days and I was in power, so I

was ob vi ously a bit prej u diced—I have to say that. I would imag ine to day’s

pol i ti cians would have the same re ac tion: “Look, we were elected. Sure,

there may be a lot of wise peo ple. We can get them to give their views to the

Spicer Com mit tee or the Beaudoin Com mit tee or what ever else, but we are

the ones who are elected to de cide.”

Now I would n’t be giv ing the same an swer if, as in the case of the

United States, we had won our in de pend ence as a re sult of a rev o lu tion.

That’s a dif fer ent sit u a tion. There was no lon ger any sov er eignty; it had

been in the Im pe rial Par lia ment, and then it was over thrown by the force of

arms. There fore the peo ple had to get to gether and de cide how they are go -

ing to gov ern them selves. That is why a con stit u ent as sem bly was the only

re sort short of some dic ta to rial as sump tion of power by Gen eral Wash ing -

ton or some one, which would have been con trary to the whole spirit of the

de bates lead ing to the Rev o lu tion ary War. So the Amer i can case can not be

ap plied to Can ada be cause we as sumed sov er eignty over a very long pro -

cess. We took it from the United King dom first by the Stat ute of West min -

ster and then fi nally by the Can ada Act of 1982. There are gov ern ing

pow ers here, founded on what we know to be the peo ple’s will, i.e., the

elec tions. There is no tra di tion of ref er enda, as I was tell ing one of the par -

tic i pants, and there fore there is also no tra di tion of con stit u ent power. I be -

lieve the peo ple should act as sov er eign peo ple and as Jef fer son put it, the

best way to cor rect them if they are mis in formed is to ed u cate them. Hence

my mod est par tic i pa tion in the pro cess of ed u cat ing the peo ple and the

elites, the lead ers, to the no tion that we have to dis cuss sov er eignty.

Eric Maldoff: As I un der stand sov er eignty as put for ward by you to day,

Prime Min is ter, you are re fer ring to the sov er eignty of the peo ple to have

their rights, to be able to com mu ni cate with their gov ern ment, to be able to

ed u cate their chil dren. Once we agree with sov er eignty, how do you get

peo ple to have con fi dence in the sys tem—that the sov er eignty of the peo ple 
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will not be used to un der mine the sov er eignty of the individual or the mi -

nor ity?

Mr. Tru deau: Well, I guess my quick an swer is the one I gave to the Club des

cent, a group of French-speak ing pro fes sion als be tween 25 and 35 which

was ask ing that kind of ques tion two months ago. I said: Well, look at the

Eu ro pean Com mu nity. Take France, for in stance; in the Par lia ment of the

Com mu nity at Strasbourg, it is re tain ing some thing like 18 per cent of its

sov er eignty. The rest of it is shared with Ger many and It aly and the rest of

the Com mu nity. How will the in di vid ual be pro tected in the Eu ro pean

Com mu nity? The French ob vi ously think they are liv ing in a dem o cratic

en vi ron ment and that cer tain ba sic prin ci ples will be re spected, like that of

per mit ting each coun try to pro tect its iden tity in what ever way it feels de -

sir able. But many of the in sti tu tions, mainly eco nomic but also po lit i cal,

will be del e gated even tu ally to some higher power. That is fed er al ism, my

friend. There is an el e ment of trust, of course. I think it’s hard to ar gue that,

at least in re cent times, that trust has been mis placed in the case of

Quebeckers. I don’t think Quebeckers are a per se cuted peo ple, though ad -

mit tedly in the early years of Con fed er a tion they were the ob ject of many,

many in jus tices: On tario, New Bruns wick, the West, the Riel Af fair, the

rules of ed u ca tion and so on. I al ways ar gue with my French-speak ing Que -

bec col leagues that if the an glos are the en emy, they are not very fear some

and they are not very strong be cause we cer tainly have a great deal of con -

trol over our fate in Que bec. And ever since the Quiet Rev o lu tion, when we

de cided to be come mod ern, no body pre vented us from be com ing mod ern.

It’s hard to look at any pe riod of his tory when, for any sub stan tial pe riod of

time, French Ca na di ans have been with out in flu ence in Ot tawa. There fore I 

say, sure, it would be safer to be in de pend ent but that is not the way of

progress. You have to take some risks, and are the risks very great by

belonging to this Confederation? 

Of course, that’s the the o ret i cal an swer but in prac tice your ques tion is

met with all sorts of dif fi cult sub-ques tions. Who is sov er eign in this par tic -

u lar case? Is it the Que bec peo ple which in clude, as we know, a lot of mi nor -

i ties, Eng lish-speak ing and oth er wise? Or is it French Ca na di ans? And who 

has au thor ity to speak for the French Ca na di ans? Why is it Que bec rather

than Ot tawa? Be cause his tor i cally, in re cent years, with bi lin gual ism and

the CBC and Ra dio-Can ada and l’Of fice du Film [Na tional Film Board] and

the Conseil des Arts [Can ada Coun cil], the French lan guage has been prob -

www.fraserinstitute.org

26   Fed er al ism In Peril



a bly pro tected more by Ot tawa than by Que bec. That's be gin ning to change 

now and doubts are be ing cast on the very no tion of bi lin gual ism and so on

by peo ple who should know better. The French in Can ada in clude not only

those who live in St. Tite-des-Caps but they in clude those who live in St.

Boniface and Maillardville and other points east and west. So who speaks

for whom?

Also, this no tion of col lec tivi ty and in di vid ual rights: much of the de -

fence of Quebeckers’ rights is, as you know, au nom de la collectivité [in the

name of the col lec tivi ty]. Well, our ap proach in the Char ter was not to de -

fend la collectivité, it was to de fend the in di vid u als so that they had a right to

speak French and to get their gov ern ments, pro vin cial or fed eral, to give

them the in sti tu tions. And I’m not say ing that col lec tive ac tion is not nec es -

sary. Of course it is. Civil so ci ety is made of trade un ions, of as so ci a tions of

all kinds to pro tect rights of groups, in clud ing lin guis tic rights. I’m not

against that. But philo soph i cally—this is a dis cus sion I had with Charles

Tay lor—I hold that rights are vested in in di vid u als. They are not vested in

col lec tivi ties. Col lec tivi ties re ceive them by del e ga tion to pro tect the in di -

vid ual. But no in di vid ual is a slave to a col lec tivi ty. I can make my own his -

tory. Sure, I was born a French Ca na dian, but if I want to send my kids to an

Eng lish school I don’t see how the law can pre vent me, though I see how it

does pre vent me.

That is the whole no tion of the Char ter. That is the in alien able right that

you don’t give up. We be long to a col lec tivi ty freely, but if you don’t want

to be part of that col lec tivi ty, you get out of it, whether it’s a church or a

school board or any thing else. The only col lec tivi ty you can’t get out of

with out mov ing phys i cally is the state. You have to pay your taxes or you

go to jail. Still, if you have a Char ter of Rights, that state ex er cises sov er -

eignty by del e ga tion from the peo ple, which gets into the so cial con tract,

though I don’t want to get into that. You have to go back to re ally fun da -

men tal no tions and I think the no tion of col lec tivi ty, which is used too

glibly by Que bec na tion al ist pol i ti cians, is a very dan ger ous one. I’m not

say ing col lec tivi ties don’t have a func tion to play. I’m say ing they should

not de ter mine the fate of in di vid u als against their will, as was the case with

the blacks in the south ern states in the Civil War, and so on.

Tom Velk: I won der if I could fol low up Eric’s point and ask you if some of

the prob lem is this con fu sion about the idea that pop u lar sov er eignty and
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civil lib er ties mean a field of ac tion re served for in di vid u als from which the

state is per ma nently ex cluded. Against that there is a view of rights as some

kind of ca pac ity to call for priv i leges from the state, to call for ben e fits be -

cause you are white or black or French or Eng lish or old or young. There is a

danger in that. 

Mr. Tru deau: Well, I think that’s a very im por tant no tion. As I said a lit tle

ear lier, de moc racy is more than an as sem bly of atomistic in di vid u als who

come to gether to form a so ci ety. If it is only that, it risks lurch ing from an ar -

chy to dic ta tor ship. The French phi los o pher Maritain, and later Mounier

and oth ers, de vel oped a no tion of per son and personalism that says the per -

son is dif fer ent from the in di vid ual in the sense that the per son is an in di -

vid ual in so ci ety, and that so ci ety not only con di tions him, and so on. As a

dem o crat I be lieve that a strong de moc racy can only ex ist if there is a civil

so ci ety; in other words, if there are a cer tain num ber of in sti tu tions be tween 

the in di vid ual and the state. The rights re ally go back to the in di vid ual but

he is bloody well jus ti fied and per haps pru dent if he gets into groups,

whether it be so cial clubs or trade un ions or school boards or even tu ally

mu nic i pal gov ern ments and so on, to in ter face be tween him and the state.

Be cause we’re not in Ath ens—the in di vid ual can’t be called on to ex press

his social needs (and perhaps even wants, though there’s too many of

those) all the time.

We need a civil so ci ety. And that is what is lack ing in East ern Eu rope, a

sub ject I’ll be dis cuss ing to mor row in Prague. You can’t go from a cen trally

planned gov ern ment and cen trally con trolled econ omy to a mar ket sys tem

over night, be cause apart from the Com mu nist Party—and the Com mu nist

Party was iden ti fied with the state—there was no le git i mate civil so ci ety.

The un ions re ally had no power. We’re get ting into an in ter est ing sub ject of

po lit i cal phi los o phy here but I want to make it clear that, when I say that

pop u lar sov er eignty emerges from the peo ple, you can have all kinds of in -

ter pre ta tions of the so cial con tract, as there have been all kinds of in ter pre -

ta tions of Rous seau’s so cial con tract. Maybe it is the for mula for

dic ta tor ship. Maybe it is the for mula for an ar chy or some thing in be tween.

We’re talk ing now in the tra di tion of some cen tu ries of de moc racy in the

West and I think we be gin to know what it means.
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Constitutional Essentials:
Popular Sovereignty, Property Rights, 

Tax and Deficit Limitations,
and Individual Liberty

Michael A. Walker

Individual Sovereignty and

Constitutional Change

I WAS BORN IN NEW FOUND LAND. I men tion that be cause I was born at a time 

when that coun try was not a part of Can ada. When I left in the early 1960s 

to go to Nova Sco tia to at tend uni ver sity, my grand fa ther was deeply sad -

dened be cause he was a New found land na tion al ist who har boured deep

mis giv ings about Can ada. The fact that he de cried the un ion with Can ada

in spite of the fact that he was in com pa ra bly better off than he would have

been oth er wise gave me an early taste for how pow er ful are the emo tions

which at tach to na tion al ism—in spite of their economic costs.

Not much has changed. Pre mier Clyde Wells was in stru men tal in stop -

ping the Meech Lake Ac cord. In spite of the fact that in the re sult ing tur moil 

New found land’s flow of trans fer pay ments would al most cer tainly be

placed in jeop ardy, Wells was re garded as tri um phant (over the “Ca na dian 

Wolf,” to use the term by which Can ada was de scribed in a pop u lar

anti-con fed er a tion song in the late 1940s) and ac corded a hero’s wel come

when he re turned to New found land. The cost to the av er age

Newfoundlander if the sys tem of in ter re gional trans fers was to col lapse

would be $3,095, or roughly ten times the loss to the av er age Quebecker

from the ces sa tion of net fed eral trans fers.
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So I think we should treat these re gional, or tribal or na tion al ist sen ti -

ments with great re spect. They are ob vi ously the stuff of which po lit i cal ex -

plo sives are, or can be, made.

I am de lighted to be here to par tic i pate in this sym po sium and to dis -

cuss the re la tion ship be tween in di vid ual sov er eignty and the con sti tu -

tional de bate. The Fra ser In sti tute has for nearly two de cades been

ex plor ing how hu man ac tion is ex pressed in the eco nomic mar ket place.

We have con stantly been made aware of the im por tance of the frame work

rules in de ter min ing how peo ple be have, and in de ter min ing whether they

are led in their pri vate de ci sion mak ing to fos ter the de vel op ment of a

greater so cial good. We have also seen dis tinct signs in re cent years of a

deep en ing mal aise in the pol ity: alien ation, cyn i cism about de moc racy, a

sense of loss of con trol over the po lit i cal pro cess, and a steady in crease in

tax avoid ance and un der ground eco nomic ac tiv ity as con crete man i fes ta -

tions of peo ple’s un will ing ness to con tinue to sup port the mech a nisms of

gov ern ment. Along with this has come a rise in re gion al ist sen ti ment and a

grow ing cen trif u gal pres sure which I think are re lated to the other el e -

ments of dis con tent.

I am happy to day to ex plore the so lu tions to these var i ous prob lems

which might be found in a fo cus on in di vid ual sov er eignty and the mar ket

pro cess. I agreed to come be fore I had done very much think ing about the

spe cific is sue I was asked to ad dress. I must say that it has proved more

chal leng ing than I imag ined. For tu nately, I think there are some so lu tions

to be found and in sights to be gained.

I found, how ever, that in or der to think about what might emerge from

a con sid er ation of in di vid ual sov er eignty I had to go pretty much back to

ba sics and con sider what sov er eignty was. I apol o gize for the some what

sim plis tic na ture of this di gres sion in such an au gust gath er ing. I also apol -

o gize for us ing the term sov er eignty to de scribe in di vid ual rights un der the 

con sti tu tion when the more usual us age is to ap ply the term to the state, as

in the no tion of sov er eignty and as so ci a tion. I have, how ever, used the term 

de lib er ately to force con sid er ation of my con ten tion that sov er eignty ap -

pro pri ately be longs to the peo ple.

The Meaning of Sovereignty

His tor i cally, all sov er eignty was be lieved to be long to the mon arch, and I

sup pose that is where the term sov er eignty—which lit er ally means free -
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dom from ex ter nal con trol—co mes from. In the case of Brit ish and French

tra di tions, rul ers were be lieved to ac quire their sov er eignty via the di vine

right of kings.1 Start ing in the tenth or elev enth cen tury, the ruled be gan to

de mand a lim i ta tion on the power of the king. Cer tainly by 1215 when the

no bles ex tracted the Magna Carta from King John at Runneymede, the lim i -

ta tions on the power of the king served to con vey con sid er able sov er eignty

to the peo ple. The draw ing of a line be tween the power of the ruler and the

power of the ruled is the quint es sen tial con sti tu tional act. It is meant spe cif -

i cally to re serve cer tain ar eas of con duct which will not be subject to the

dispensations of the ruler.

Sovereignty in Canada Prior to 1867

Prior to 1867, the four prov inces that would be Can ada had Brit ain and the

mon arch as their ruler but au ton o mous re la tion ships with re spect to each

other. The re la tion ship be tween the ruler and ruled in each of the prov inces

was not pre cisely de ter mined and in any event was dif fer ent in each of the

prov inces. There was no his tory of con sti tu tional line draw ing of the kind

that had oc curred in Eng land and there was cer tainly no dis tri bu tion of

power amongst a wide group of in ter est groups which might, as Lord

Acton noted in the case of Eng land, re strain the power of the ruler. The

rights of co lo nials were es tab lished in part by sim ply tak ing ju di cial no tice

of Brit ish com mon law, but also by vir tue of the di rect im por ta tion of some

stat ute law from Brit ain or civil code from France.2

Sovereignty After 1867

The 1867 Con sti tu tion was re ally an act to re place Great Brit ain and the

mon arch with the fed eral gov ern ment. The for merly in de pend ent prov -

inces agreed to cre ate a new gov ern ment whose pow ers would emerge

from the prov inces and be de ter mined by an agree ment be tween them. In

their own in ter ests, the four prov inces agreed to re duce their au ton omy

from each other and to es tab lish a fed er a tion within which the dis tri bu tion

of pow ers be tween the new gov ern ment they would cre ate and them selves

would ac com plish a set of shared ob jec tives (one ob jec tive, re ally—to se -

cure in de pend ence from the United States). The Brit ish North Amer ica Act

was there fore not a con sti tu tion in the sense of de lim it ing the state from the

peo ple but only in that it re corded a deal be tween the four found ing prov -

inces as to what mea sure of au ton omy, as prov inces, they were will ing to
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yield in or der to ac com plish their goals. The only for mal protections for

peo ple pro vided by the Brit ish North Amer ica Act were those re lat ing to

lan guage use in the courts and leg is la tures and the right to main tain re li -

gious schools.3

Sovereignty After 1982

In 1982, the Char ter of Rights and Free doms was added to the con sti tu tion.

This was meant to cor rect the de fi ciency that the orig i nal Con sti tu tion

made no pro vi sions for the writ ten, un am big u ous pro tec tion of fun da men -

tal rights. The Char ter is meant to draw the line be tween the sov er eignty of

the peo ple and the power of the state. It is meant to en sure that a par lia men -

tary ma jor ity can not use its leg is la tive power to in fringe the rights of some

mi nor ity group. It is, in ef fect, in tended to pro tect the mi nor ity from what

Lord Acton, for one, called the tyranny of the majority.

Of course, in the end a super-ma jor ity (two thirds or greater, usu ally)

will have its way and amend ing for mu las are the for mal pro cesses by

which such super-ma jor i ties can ex er cise what ever power they wish by

amend ing the fun da men tal laws in the con sti tu tion. Nev er the less, con sti -

tu tional line draw ing does pro vide pro tec tion to mi nor i ties—at least in

the ory.

A Digression on Entitlements

It is im por tant to note that the rights which are con ferred by con sti tu tional

line draw ing are neg a tive rights. They are free doms from rather than

entitlements to. I raise this point be cause Pre mier Bob Rae and oth ers have

in di cated that if we do re open the con sti tu tional bar gain ing, they would

like to see the right to med i cal care, hous ing and other pub lic ser vices

added to the Char ter. This rep re sents a fun da men tal mis un der stand ing of

what a con sti tu tion is meant to do, since the only way pos i tive rights of that

kind can be given is if some body else is con sti tu tion ally re quired to provide 

the resources to deliver them.
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Actual Sovereignty After 1982: 

The Failure of the Charter

The Notwithstanding Clause

While the 1982 con sti tu tion might un der some cir cum stances have pro -

vided a for mal line lim it ing the power of the state and rec og niz ing the sov -

er eignty of or di nary cit i zens, in fact it did not do so. There are sev eral

rea sons re lat ing to the Char ter. The first is that the Char ter is de fi cient in

terms of the pro vi sions it con tains. The sec ond is the non obstante or not -

with stand ing clause. The omis sions from the Char ter will be dis cussed be -

low af ter an ex plo ra tion of the notwithstanding clause.

The re sult of this clause is to com pletely re move the in hib i tory ef fect on

the power of the ma jor ity which the Char ter was meant to have. The fact

that any pro vin cial leg is la ture may leg is late, not with stand ing the pro vi -

sions of Sec tion 2 and Sec tions 7 to 15 of the Char ter, means not only that we

are open to the tyr anny of the ma jor ity but also the tyr anny of the mi nor ity.

The gov ern ment of On tario, for ex am ple, with the sup port of 38 per cent of

the elec tor ate, is em pow ered by this clause to com pletely ig nore the fun da -

men tal free doms of Ontarians in laws that it passes.

There is a cu ri ous as pect of this not with stand ing clause which per haps

tells us some thing very pro found about the Ca na dian psy che. In ef fect, this

clause gives to any gov ern ment the power to amend Char ter pro vi sions by

a vote which, as in the case of On tario, could con sti tute only 38 per cent of

the pop u la tion of one prov ince; by con trast, the rest of the pro vi sions of the

con sti tu tion, which have to do with the shar ing of pow ers be tween gov ern -

ments, re quire a very dif fi cult-to-achieve ap proval by seven prov inces rep -

re sent ing a com bi na tion of 70 per cent of the pop u la tion.

The Sovereignty Significance of Bill 178

The gov ern ment of Que bec has al ready used the not with stand ing pro vi -

sion in its Bill 178 to re move the rights of some Quebeckers, and has cre ated

the fear that it may do more of the same.4 It has also pro duced the po lit i cal

man i fes ta tion of this fear in the form of the Equal ity Party and dis cus sion

about how a mi nor ity might pro tect it self by a par ti tion ing of the province.

The im por tant thing about Bill 178 is the fact that it in di cates to the Eng -

lish-speak ing mi nor ity in the prov ince of Que bec—who spe cif i cally should 

www.fraserinstitute.org

Con sti tu tional Es sen tials   33



look to the con sti tu tion for pro tec tion from the ma jor ity—that the ma jor ity

will not be bound. In fact, given the overtly pop u list na ture of the ges ture to

pass this law not with stand ing the Char ter pro vi sions, and in spite of the

Bill’s rel a tively un im por tant na ture, the gov ern ment of Que bec has il lus -

trated pre cisely the prob lem that a con sti tu tion is de signed to solve.

Re cently the leader of the Bloc Québécois has been in di cat ing that he

feels Bill 178 is in ap pro pri ate. He has even used the term “re pug nant” to

de scribe it. In the con text of a dis cus sion about the fun da men tal rights not

to be in ter fered with, that a con sti tu tion is sup posed to con vey, Mr.

Bouchard has found the cor rect term to de scribe Bill 178.

The fore go ing does not mean that the ob jec tive of Bill 178 was wrong or

that there should be Eng lish signs. It only means that the gov ern ment of

Que bec chose a route to its ob jec tive that in volved co er cion and the pro hi bi -

tion of le git i mate ac tions by its cit i zens. The pur pose of con sti tu tional

protections is to cause us all to seek to find noncoercive means to our goals.

And, in the case of Bill 178, there were clearly other ways to achieve the ob -

jec tive that would not have in volved the vi o la tion of rights in this way. An

ob vi ous one is for the gov ern ment of Que bec to use the same means it has

ap par ently suc cess fully used to stem the de cline in the prov ince’s birth

rate—fi nan cial in cen tives. If you place your sign in French only, we will

pay you the cost of re mov ing your ex ist ing sign and a lan guage con ver sion

bo nus of so many dol lars.5

The Omission of Property Rights

The 1982 con sti tu tion is also de fec tive in that it omit ted from the Char ter the 

right to own and en joy prop erty, or the right to be free from leg is la tive

takings. This was a very im por tant omis sion which, ac cord ing to those who 

claim to know such things, was done to ap pease NDP sup port ers of the Lib -

eral gov ern ment.6 If the im pli ca tion is that as a mat ter of prin ci ple the NDP

does not re spect prop erty rights, this omis sion could prove to be very im -

por tant as the po lit i cal events of the next few years unfold.

It is of ten said that there is no need to in sert a pro tec tion of the right to

own and en joy prop erty in the con sti tu tion be cause the com mon law al -

ready pro vides ad e quate pro tec tion. If that is the case, why has the NDP in -

sisted that no pro vi sion be in cluded in the con sti tu tion? If it would make no 

dif fer ence to the protections that are af forded prop erty own ers, why not in -

clude prop erty rights just for the sake of sym me try?
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While elim i na tion of the not with stand ing clause and the ex ten sion of

the Char ter to in clude the right to own and en joy prop erty are nec es sary

and would be an ex cel lent start in the di rec tion of im prov ing the con sti tu -

tion, they are not the only changes that could prof it ably be made. We

should seize the op por tu nity of our cur rent con sti tu tional re struc tur ing to

re spond to the deep mal aise that seems to have in fected our pol ity, not only

in Que bec but per va sively. We should also elim i nate the re verse dis crim i -

na tion pro vi sions from the Char ter.

Stop Fiscal Encroachment: 
A Tax Limitation Clause

First, we should adopt a con sti tu tional pro vi sion that would stop fis cal en -

croach ment by the state. Even if we had prop erty rights in the con sti tu tion

and elim i nated the not with stand ing clause, we would still face the prob lem 

of the av er age cit i zen los ing con trol over spend ing power year by year as

gov ern ments ab sorb an in creas ing frac tion of the to tal through in creases in

the av er age tax rate. Main tain ing a right to prop erty in a con sti tu tion which

per mits the gov ern ment to en croach on 90 per cent of the coun try’s in come

is a con sti tu tional oxy mo ron. For this rea son, an in creas ing num ber of em i -

nent econ o mists, in clud ing Mil ton Fried man and James Bu chanan, have

called for a tax limitation clause to be imbedded in constitutions.

Deficit Limitation Clause

Rec og niz ing that taxes can also be de ferred from the cur rent crop of tax pay -

ers to a fu ture group via a def i cit, there must also be a con sti tu tional pro vi -

sion that no gov ern ment be per mit ted to in cur tax li a bil i ties be yond its

man date.7 In ef fect, this is tan ta mount to a re quire ment that ev ery gov ern -

ment bal ance the bud get dur ing its term of of fice, which in turn is a po lit i -

cally ad justed ver sion of the “bal ance the bud get over the eco nomic cy cle”

re quire ment that most economists seem to accept.

The Right to Petition for a 
Constitutional Convention

There are two fi nal re quire ments that would round out the in di vid ual sov -

er eignty ap proach to con sti tu tion mak ing which would speak to the po lit i -

cal mal aise and pro vide a check on the power of Par lia ment which is
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lack ing at the mo ment. One pro vi sion is the right of cit i zens to pe ti tion for a

con sti tu tional con ven tion for the pur pose of con sti tu tional change. There

are a num ber of good rea sons for in clud ing this pro vi sion, but the main one

is that it would act as a dis ci pline on the rent-seek ing be hav iour which can

oth er wise dom i nate the po lit i cal pro cess. An ex am ple of how the abil ity to

pe ti tion for a con ven tion can work is to be found in the in tro duc tion of a di -

rectly elected Sen ate in the United States. There had been great op po si tion

to the no tion by the then ap pointed (i.e., with out elec tion) Sen ate in spite of

wide spread sup port for the idea and the fact that sen a tors from Or e gon

were al ready be ing elected. The Sen ate did not re lent un til it looked very

much as though a con sti tu tional con ven tion would be suc cess fully ini ti -

ated. Then the sen a tors pre-empt ed the con sti tu tional convention so that

they could set the terms of the process by which they would be elected.

Referenda and Recall

In deal ing with the sense of pow er less ness felt by many tax pay ers, it may

also be in stru men tal to im ple ment a pro gram of cit i zen-ini ti ated ref er enda

and pro vide the pos si bil ity for the re call of po lit i cal rep re sen ta tives who

fail to rep re sent the in ter ests of those who have elected them. I do not pre -

tend to have ex am ined the ram i fi ca tions of these two pro pos als, but they do 

seem to of fer the pos si bil ity of cor rect ing the “dic ta tor ship ef fect” which

char ac ter izes the Ca na dian po lit i cal sys tem once elec tions have been held

and a ma jor ity par lia ment is elected. These ideas should at least be ex -

plored as possibly beneficial additions to our system of democracy.

Delete the Reverse 
Discrimination Provisions

Sec tion 15 of the Con sti tu tion Act of 1982 pro vides in sub sec tion 1 that no

Ca na dian will be dis crim i nated against be cause of race, sex, dis abil ity etc.

Sub sec tion 2 of the same Sec tion notes that the first Sec tion does not mean

that gov ern ments may not en act laws that are in tended to ame lio rate past

dis crim i na tion. What the sub sec tion im plies is that sub sec tion 1 holds un -

less the gov ern ment has de cided that a re verse dis crim i na tion pro gram

should be un der taken. If there is such a pro gram, the rights of those who

are af fected by such pro grams are sim ply for feited in the interest of

achieving the aims of the program.
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This re verse dis crim i na tion or af fir ma tive ac tion pro vi sion, in ef fect,

means that there is no pro tec tion for in di vid u als from dis crim i na tion

against them by Par lia ment if Par lia ment deems that in some past pe riod of

time some group cov ered by the sub sec tion was dis crim i nated against. At

the mo ment, for ex am ple, there is a pro gram of dis crim i na tion against

young male uni ver sity teach ers. Since this emerges from the in tent to hire

more fe male uni ver sity teach ers, males are de nied what would oth er wise

have been the pro tec tion of the con sti tu tion in seek ing re dress.

While we should pro tect the right of pri vate cit i zens to choose with out

limit the in ter ac tions they will have with their fel low cit i zens, we should

not per mit our gov ern ments to dis crim i nate be tween peo ple on the ba sis of

in her ent char ac ter is tics such as race or sex. The pro vi sions of sub sec tion 2

es sen tially en ti tle them to do so, with po ten tial con se quences which are

spelled out in the Fra ser In sti tute book Dis crim i na tion, Af fir ma tive Ac tion

and Equal Op por tu nity. Sec tion 15, sub sec tion 2, is a de nial of fun da men tal

rights and should be re moved. 

Notes
1 The man i fes ta tions of some of our po lit i cal lead ers not with stand ing, I

am sure that the no tion of a di vine con nec tion is not cur rently a prac ti cal

con sid er ation. 
2 McGregor C. Dawson, The Gov ern ment of Can ada (To ronto: Uni ver sity

of To ronto Press, 1964), p. 5.
3 Ibid., p. 75.
4 The Parti Québécois Gov ern ment used the not with stand ing clause on 

a reg u lar ba sis as the pre am ble to its leg is la tion, whether the area of the leg -

is la tion was cov ered by the pro vi sions of the clause or not.
5 It was ar gued by sev eral par tic i pants at the McGill Uni ver sity sym po -

sium where I first pre sented this pa per that this sug ges tion is in ef fect co er -

cion by the back door. Ac cord ing to this view, tax a tion is co er cion and to

take money from the whole pop u la tion of Que bec and use it to en cour age

Eng lish speak ers to use French signs is it self a vi o la tion of peo ples’ rights.

In an swer to this point, it is use ful to con sider Mil ton and Rose Fried man’s

com ment in their book Free to Choose, to the ef fect that we must dis tin guish

be tween a sit u a tion where 80 per cent of the pop u la tion de cide to tax 100

per cent of the pop u la tion in or der to sub si dize 20 per cent, from one where, 
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via spe cial in ter est group pres sure, 20 per cent of the pop u la tion con trive to

tax the other 80 per cent in or der to ben e fit them selves. 

In other words, since even those who be lieve in a lim ited gov ern ment

agree that there are some pur poses for which a super-ma jor ity—near una -

nim ity for prac ti cal pur poses—would agree to levy a tax, and since that

same super-ma jor ity could pass a con sti tu tional amend ment to ac com plish 

the same ob jec tive, it seems pref er a ble to use the tax and sub sidy route

rather than the con sti tu tional route. The rea son is that the tax and sub sidy

route does not in volve pro hi bi tion of Eng lish—clearly a vi o la tion of what

should be fun da men tal rights in any con sti tu tion. 

I should be quick to add that I would not, in gen eral, sup port the use of

tax and sub sidy ap proaches to prob lems. Later in the pa per I ar gue that the

en croach ment of the state via the tax mech a nism is it self a sep a rate prob lem 

which re quires at ten tion. 
6 See the en try by Rob ert Shep herd in the Ca na dian En cy clo pe dia (Ed -

mon ton: Hurtig, 1989), p. 407.
7 For fur ther dis cus sion of this point see Mi chael Walker, Fo cus on Bal -

anc ing the Bud get (Van cou ver: The Fra ser In sti tute, 1982).
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The Individual and the Nation:
Natural Allies

Andrew Coyne

A Sense of Nationhood

WE HAVE HEARD SOME SAY that, ob jec tively, ev ery thing is fine with Con -

fed er a tion. Can ada has achieved one of the high est stan dards of liv -

ing in the world. We have one of the fre est na tions in the world, and one of

the high est lev els of so cial de vel op ment. Cer tainly there is a com pel ling

logic to this, but I might note that the sub stance and sym bol, ob jec tive and

sub jec tive, are not so eas ily sep a rated. A na tion state in which large sec tions 

of the pop u la tion doubt its le git i macy, how ever suc cess ful it may be by ob -

jec tive mea sures, fails on the key test of creating a sense of nationhood.

Importance of Individualism

I want to di vide this pre sen ta tion into two parts. The first will lay out a con -

cep tual frame work for think ing about such terms as the in di vid ual, the na -

tion and the state. In the sec ond part I will as sem ble a sort of smor gas bord

of con sti tu tional pro pos als which may be seen to have that con cep tual link

between them.

The Individual, the Nation

and the State

John Fowles, the Eng lish writer, said that nar cis sism con sists in this: “When 

we grow too old to be lieve in our own unique ness, we be come ob sessed

with our com plex ity.” 1  What I want to sug gest is that what af flicts Can ada, 
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as a na tion-state, is that the de sign of its in sti tu tions, its prac tices and pol i -

cies, and its sys tem of gov ern ment are es sen tially nar cis sis tic. Rather than

as pir ing to uni ver sal val ues re flect ing the uni ver sal val ues of hu man gov -

ern ments, we have in stead been act ing to pre serve our unique ness and to

re flect our com plex ity. We have been con vinced, of course, of our unique -

ness, and lat terly we have become obsessed with our complexity.

Statism, Groupism, and Individual Rights

There are two con se quences to this, or two ways in which this is man i fest.

One is the tra di tion of stat ism in Ca na dian gov ern ment, not only in the

sense of a lack of com plete com mit ment to dem o cratic val ues, to dem o -

cratic ways of so cial choice, but also in the sense of an in com plete com mit -

ment to in di vid ual rights which is re flected in a rather late and rather

ema ci ated char ter. The sec ond is that we have a con vic tion that group iden -

ti ties, group rights, and group rep re sen ta tion are all that matter.

These two fields of stat ism and groupism are in im i cal, not only to the

in di vid ual, but also to the na tion, be cause they weaken in di vid ual iden tity.

On the one hand they lead to alien ation, to a sense among in di vid ual Ca na -

di ans that they are not re ally part of any thing, and not par tic i pat ing, not

fully in volved in any larger col lec tive pro cess. On the other hand, they re -

ward frac tious ness. Dif fer ences which in other na tions are re solved

through the po lit i cal arena, how ever hotly con tested they may be, in Can -

ada be come threats to the ex is tence of the na tion-state; they con trib ute to a

di vi sion along re gional lines, par tic u larly, and also along eth nic and other

lines. Each of these ex ac er bates the other. Stat ist eco nomic pol i cies—the

prac tice of hand ing out re gional grants and sub si dies, of con fer ring priv i -

leges in the form of mo nop o lies and bar ri ers to en try, and so on—in flame

what would oth er wise be rea son ably be nign eth nic and re gional dif fer -

ences.

Now these two char ac ter is tics, stat ism and groupism, de rive from pol -

icy con cepts of what a na tion is—i.e., the na tion both in ter nally and in its re -

la tion to other na tions or other di vi sions of hu man ity—and from how it

per ceives it self and the in di vid ual. The stat ism part of it co mes from a mis -

iden ti fi ca tion of the na tion in ref er ence to the world at large. In much of the

lit er a ture on na tion al ism, there are ways in which peo ple di vide na tion -

hood into two camps. The Eng lish thinker, Er nest Gellner, spoke of a cul -

tural ver sus volunteeristic ba sis of na tion al ity. A Ger man his tor i cal critic
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de scribed them as pre de ter mined or self-de ter mined. Pi erre Tru deau dis -

tin guished be tween so cial and ju ris tic senses. What it amounts to is this:

Does the na tion ex ist in de pend ently of the will of the peo ple who make it

up? Does it sim ply pre-ex ist, or is it some thing the peo ple cre ate them selves 

through acts of so cial choice, through their own minds? To put it even more

briefly: Is the na tion some thing you are or some thing you do?

If you ac cept the first def i ni tion, if you say that there is some in de pend -

ent Ca na dian iden tity which ex ists self-ev i dently, then it quickly be comes

the job to en list the state in one’s sup port if one feels that this iden tity is be -

ing threat ened in any way. In deed, stat ism in Can ada has be come part of

the Ca na dian iden tity. Can ada is a na tion which puts up tar iffs. You saw

this dur ing the Free Trade Agree ment pro cess. It was sim ply un-Ca na dian

to take down tar iffs. And stat ism af fects a whole mea sure of other pol i cies.

Any time any pol icy is adopted that might hap pen to ex ist in the United

States, it is by it self wrong, and not only wrong but un-Ca na dian and there -

fore evil.

There is a sim i lar ity in this re gard be tween Ca na dian and Que bec na -

tion al ism. As op posed as they may seem to be, they both de rive from the

sense that iden tity is what mat ters and the state should be en listed to pro -

tect that dif fer ence, that dis tinc tion, that dis tinc tive ness. Now the im pli ca -

tion of this model of na tion al ism is that there’s no higher pur pose for a

na tion than its ex is tence. Pre serv ing dif fer ences is an end in it self and iden -

tity is de void re ally of any con text—his tor i cal or global. You can’t have one

iden tity to day and a dif fer ent iden tity 50 years ago. So what do you do?

Well, you oblit er ate the past and you re write his tory. So we have the idea

that Can ada has al ways been es sen tially a so cial-dem o cratic state, that the

Ca na dian in di vid ual is sim ply so cial-dem o cratic man, and that Can ada is

dif fer ent and dis tinc tive from other coun tries in this re gard.

Ul ti mately this is unfulfilling and un sus tain able, not only be cause in

many re spects we are not that dif fer ent from the United States, and there

are greater dif fer ences within the coun try, but also be cause Ca na di ans

have had a grow ing aware ness that this is n’t enough—there has got to be

more to a na tion than just be ing dif fer ent.

Now maybe (just to move on to the other model of na tion hood in this

re spect) we ought to adopt the Amer i can model, which is that na tion hood

has a pur pose. Its pur pose is in deed in a cer tain way the state, that is to say

to cre ate a sys tem of just laws. With out a so cial con sen sus on na tion hood,
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and the idea of na tion hood, there is no ba sis for cre at ing a sys tem of just

laws. It fol lows that the state does not cre ate the na tion but the na tion in a

sense cre ates the state. The state only de fines the na tion in so far as you can

say that the na tion is that which is en gaged in cre at ing the state. It is in other

words a self-gov ern ing peo ple. And the pur pose of that state is to re flect the 

high est hu man val ues which we have in creas ingly come to re al ize world -

wide are uni ver sal hu man val ues: lib erty, de moc racy, and, I would ar gue, a 

mar ket econ omy—in short, in di vid u al is tic mod els of gov ern ment so cial

choice.

The mar ket is mis un der stood, not only by its crit ics but also by its sup -

port ers, as be ing es sen tially in di vid u al is tic, an ar chic, and so on. I’d ar gue

that the mar ket is es sen tially a com mu ni tarian de vice and that its ben e fit is

that it in te grates in di vid ual wills into a so cially ben e fi cial or der. Far from

chaos, it is a spon ta ne ous or der that is brought about and much pre ferred to 

the jun gle of in ter est-group pol i tics, and it is or der be cause it is based on in -

di vid ual will, on choice, on volunteerism. There can be no black mar ket, for

ex am ple, in a free mar ket econ omy.

The other char ac ter is tic that I spoke about was groupism. Again this in -

volves two con cep tions of the na tion, and we’ve cho sen the wrong one in

Can ada. One con cep tion of the na tion, as I’ve been im ply ing, sees it as a

neuro-net work of in di vid u als whose par tic i pa tion in these acts of so cial

choice be comes knit ted to gether. The other sees it as es sen tially a jig saw

puz zle of groups. The job of our con sti tu tion, and our sys tem of gov ern -

ment as well, is some how to hold these groups to gether as best we can and

to make the na tion up in that kind of jig saw puz zle way.

What I want to ar gue, in con tra dic tion to the lat ter view of the na tion, is

that ul ti mately the in di vid ual and hu man ity at large (the two ends of the

spec trum) are the only real valid units of hu man ity, and only valid be cause

they are the only ones which ex ist in de pend ently of those who make them

up. The group, the na tion, are sim ply states of mind. They only ex ist be -

cause we de cide they will, but in di vid u als and hu man ity ex ist in de pend -

ently of that. More over, what ever dif fer ences there may be be tween groups 

are in fin i tes i mal com pared to their fil ial like ness in the fam ily of man, and

what ever sim i lar i ties there are be tween mem bers of the group that iden tify

them as a group are in fin i tes i mal, again in com par i son to their dif fer ences

as unique in di vid u als. Yet to read our pub lic de bates in the news pa pers

www.fraserinstitute.org

42   Fed er al ism In Peril



each day, one would think that the only unit that counts is the group, the

eth nic group, the na tional group, the re gional group, or what-have-you.

When you find stat ism and groupism com bined, you get that kind of

nar row grasp ing na tion al ism by which we have been so long af flicted in

Can ada. I think there’s a more pos i tive na tion al ism, which sees the na tion

as ba si cally a stag ing point on the con tin uum be tween the in di vid ual and

hu man ity. But the na tion and the na tion state have va lid ity and pur pose

only so far as they sup port the wel fare of the in di vid ual and al low the in di -

vid ual to con trib ute to hu man endeavour. That means we should be di rect -

ing our en er gies to ward the uni ver sal—not to ward our unique ness and

com plex ity, but to wards uni ver sal hu man val ues. In con sti tu tional terms

this gives pur pose to our ex is tence as a na tion. It should be our ex plicit in -

tent to write a con sti tu tion which could with mi nor mod i fi ca tions be

adopted by any coun try on earth.

Some Constitutional Proposals

Guiseppe Mazzini,2 the Ital ian na tion al ist, said that ev ery na tion has the

right to con sider a mis sion to ful fill for man kind. Equat ing uni ver sal and

in di vid ual val ues, as I have men tioned, de mands that the na tion only has

lib erty to act when it leads the in di vid ual to wider re gions and, sim i larly, to

act to wards groups within the na tion in so far as they do not in ter fere with

the individual and the nation.

As I noted in the ti tle of this pa per, the na tion and the in di vid ual are in

this sense al lies. By strength en ing the in di vid ual and by cre at ing this con -

nec tion, un me di ated by pro vin cial in ter lop ers, be tween the in di vid ual and

the na tion, we can strengthen the in di vid ual, the na tion and the com mu nity 

at large. One model of that, of course, is the Char ter, and it was pretty much

the ex plicit in tent of the char ter to forge this link in peo ples’ minds be tween

the in di vid ual and the na tion. But I think we should go much fur ther, so let

me sug gest that we must, as our over-arch ing in tent, plug the in di vid ual in

at ev ery point in the ma trix of so cial choice.

First, and in broad est terms, we should aban don all at tempts at state

pro mo tion of some thing called the Ca na dian iden tity, be that cul tural, eco -

nomic, or po lit i cal.

Sec ond, we should be mov ing to wards open bor ders in Can ada. As

long as we are in tent on keep ing the bor der as a bar rier be cause what ever is

out side will some how be a threat to our iden tity, be it broad casts, im ports
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of goods and ser vices, or peo ple, then we’re still lock ing to the iden tity

mind-set and all the weak nesses that en tails.

Third, we should be mov ing to ward a much strength ened Char ter,

aban don ing not only the not with stand ing clause, but also re strict ing its

scope.

Fourth, some form of eco nomic con sti tu tion could limit the dis cre tion -

ary pow ers of the fed eral state. It would also in hibit the pro vin cial power to

in ter fere in mar ket pro cesses (e.g., cor rect ing for ex ter nali ties, pub lic

goods, etc.) with out ne go ti a tion, thus pre vent ing rent-seek ing and there -

fore the frac tious ness be tween groups that al ways en sues.

Fifth, I would move to pro por tion ate rep re sen ta tion in the Com mons,

be cause pro por tion ate rep re sen ta tion leads to a broader spec trum of par -

ties and al lows the in di vid ual a clearer doc trinal dif fer ence be tween the

par ties to chose from. What we have had in Can ada, through elite con sen -

sus, is an elite com bi na tion model—an ideo log i cal ster il iza tion of Can ada

pol i tics through par ti san iden ti fi ca tion.

I think we should make much more use of ref er enda in Ca na dian pol i -

tics on ma jor is sues. The peo ple are the chief ex ec u tive; they may chose, as

any chief ex ec u tive does, to del e gate cer tain tasks on a day-to-day ba sis, but 

if they choose to make ma jor de ci sions them selves, that is their pre rog a tive. 

I would also move to much more dem o crat i cally based fed eral in sti tu tions,

in clud ing an elected Bank of Can ada board, and an elected Su preme Court.

Fur ther, I think we have to de volve a much more mass-par tic i pa tory

form of cap i tal ism. One of the great est so cial di vides in our coun try is not

be tween men and women, French and Eng lish, or black and white, but be -

tween those who own cap i tal and those who do not. In a nom i nally cap i tal -

ist so ci ety, we con tinue to have only about 20 per cent of adults own ing

shares in cor po ra tions.

There are two par tic u lar veins I would pur sue on this. One would be a

mass dis tri bu tion of shares in cor po ra tions, as is now be ing evolved in East -

ern Eu rope. We might fol low them with our own form of peres troika. The

sec ond would be a na tional stock sav ings plan which, sim ply by vir tue of

its broader op por tu ni ties for in vest ment (not only in cor po ra tions of a par -

tic u lar prov ince but across the coun try) would es sen tially put the pro vin -

cial stock sav ings plans out of busi ness.

Last but most im por tant is the con sti tu tional con ven tion, an elected

body of del e gates who will meet for the one pur pose and the one oc ca sion

www.fraserinstitute.org

44   Fed er al ism In Peril



of re draft ing the con sti tu tion. Re sults will then be put to a ref er en dum be -

cause it is only by such a block buster of le git i macy that we can shove the

pre miers off the stage, that we can de stroy once and for all the con tract the -

ory of con fed er a tion, and, as Pi erre Tru deau has ar gued, es tab lish the no -

tion of “peo ple sov er eignty” in this coun try.

Notes
1 John Fowles, Dan iel Mar tin (Boston: Lit tle Brown and Com pany,

1977), p. 13.
2 Guiseppe Mazzini, The Liv ing Thoughts of Mazzini, ed. Ignazio Silone

(New York: Longmans Green and Co., 1939). p 120.
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The Meech Lake Debacle
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Executive Federalism and the
Lessons of Meech Lake

Andrew Cohen

Negotiating Meech Lake

AS WE GATHER TO EX AM INE the fu ture of fed er al ism and Can ada, I am re -

minded of events in Ot tawa on the eve ning of June 2, 1990. The pre -

miers and the Prime Min is ter gath ered to make one last ef fort to save the

Meech Lake Ac cord and, for some, to save the coun try it self. When the first

min is ters en tered the Mu seum of Civ i li za tion in Hull and took their places

at the din ner ta ble on the top floor, the sun was set ting across the river,

bath ing the Par lia ment Build ings and the Su preme Court in shades of gold

and rust. It was an evo ca tive, ro man tic scene, no doubt to re mind the first

min is ters of the ur gency of their de lib er a tions. With a touch of black hu -

mour, one of them said, “The road to Hull is paved with good in ten tions.”1

As it turned out, it would be a din ner of many courses which would last 

sev eral days. The na tion build ers would emerge af ter a week of ex haust ing

ne go ti a tions to de clare the re newal of Can ada, as they had twice be fore in

the short, un happy life of the Meech Lake Ac cord. Of course, this re newal

was noth ing of the sort. Their agree ment would col lapse in ac ri mony about

two weeks later. How ever, they bur ied more than a clutch of con sti tu tional

amend ments that night. In their fail ure to save the Ac cord, they also failed

to save them selves, their power and po si tion, and their tra di tional role in

writ ing the coun try’s con sti tu tion. With the Ac cord went the pro cess which 

had pro duced it. And for the pre miers, bat tered and bro ken as they were,

the great est in sult was that few Ca na di ans seemed to care very much.
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Executive Federalism in Disarray

A year later, ex ec u tive fed er al ism is in dis fa vour in Can ada, and so are the

pre miers—those, that is, who re main in of fice. In the talk of re-in vent ing

Can ada, no one talks of re-in vent ing the pre miers. For the pur poses of na -

tion build ing, if they did not ex ist we would not in vent them. In fact, if there 

is a theme in the de luge of re cent pro pos als on con sti tu tional change, it is a

deep, vis ceral de sire to cir cum vent the first min is ters and to trans fer power

from the pol i ti cians to the peo ple. A na tional ref er en dum, a con stit u ent as -

sem bly, a ded i cated elec tion, a cit i zen’s fo rum—all re flect a de sire to re -

move this re spon si bil ity from the purview of the premiers and the prime

minister.

For 25 years, we should re mem ber, it was through the first min is ters

that Can ada tried to change its con sti tu tion. The prac tice had taken root in

the 1960s, and by the 1980s, it had be come vir tu ally a fourth branch of gov -

ern ment, both cre at ing Meech Lake and ben e fit ing from it. Rich ard Sim eon

of Queen’s Uni ver sity calls Meech Lake, in in tent, “a text book ex am ple of

ex ec u tive fed er al ism.” While Pi erre Tru deau had al ways been re luc tant to

con vene the pre miers to talk about any thing, par tic u larly the con sti tu tion,

Brian Mulroney en joyed their com pany. With his com mit ment to co op er a -

tive fed er al ism, the prov inces be came more pow er ful and the pre miers, as

their rep re sen ta tives, more prom i nent. The pre miers were na tional de ci -

sion mak ers and na tional ce leb ri ties. With fed eral/pro vin cial con fer ences

now on na tional tele vi sion, each pre mier could look for ward to a few min -

utes to pro nounce on grain sub si dies or stumpage fees. Af ter wards they

would elab o rate to the as sem bled me dia hun gry for the mus ings, as the late 

Eu gene Forsey put it, of the “Por ten tous Vander Zalm” and “The Au gust

Devine.”

None the less, they did have power and were be com ing more pow er ful.

The cen tral gov ern ment was will ing to cede au thor ity, as it had to New -

found land over off shore re sources, or to re duce its fis cal pres ence be cause

of its def i cit. In this age of aus ter ity, the fed eral por tion of pro vin cial rev e -

nues was shrink ing and the prov inces were spend ing more in those shared

ar eas of ju ris dic tion. With their ma jor ity gov ern ments, the pre miers could

com mand the loy al ties of their cab i net, their cau cus and their leg is la tures.

Hence, the deals they made and the agree ments they signed with the prime

min is ter could, and did, be come the law of the land. Ad min is tra tive agree -

ments be tween lev els of gov ern ment were pro lif er at ing. In the ab sence of a
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body rep re sent ing the prov inces at the cen tre, the pre miers could claim to

speak for their re gions. It was an au thor ity their pre de ces sors could not

have imag ined, and it was grow ing all the time. Co op er a tive fed er al ism

was now co-optive fed er al ism.

It should be said that while ex ec u tive fed er al ism had be come a ve hi cle

for con sti tu tional re form, this did not guar an tee its suc cess. In fact, for

much of the last half cen tury, ex ec u tive fed er al ism was some thing of a fail -

ure. As Alan Cairns of the Uni ver sity of Brit ish Co lum bia points out, Can -

ada had not en joyed a “golden age of ex ec u tive fed er al ism in con sti tu tional

mat ters” be fore Meech Lake. The pre miers had in fact failed many times to

im ple ment con sti tu tional change, and the fed eral gov ern ment had acted

uni lat er ally. Even the 1981 agree ment can not re ally be called a suc cess for

ex ec u tive fed er al ism be cause it was largely shaped in pub lic and driven by

the peo ple. In truth, it is in the work ings of ad min is tra tive co op er a tive

agree ments be tween the prov inces and the fed eral gov ern ment that ex ec u -

tive fed er al ism was most ef fec tive.

At Meech Lake, though, the pre miers sought to en hance their au thor ity 

as na tion build ers. They all won a veto on changes to fed eral in sti tu tions

which meant that they could, for ex am ple, ex clude the cre ation of new

prov inces so as not to di lute their power. (It was bad enough to be one-tenth 

of the power-wield ing elite; they would never coun te nance be ing one-elev -

enth). They could pre vent the re form of the Sen ate, so as not to be dis lodged 

as re gional rep re sen ta tives. They could nom i nate Su preme Court judges

and sen a tors, a power more real than ap par ent be cause au thor ity lay more

with the nom i na tor than the se lec tor. More point edly, they man aged to en -

trench in the con sti tu tion an nual meet ings on the econ omy and con sti tu -

tional re form, in per pe tu ity. There would be meet ings whether there was

some thing to dis cuss or not. Hence, ex ec u tive fed er al ism would be carved

in stone. This pro vi sion was the ul ti mate tri umph of the pre miers, the log i -

cal ex ten sion of their vain glory and van ity. There was some po etic jus tice

that it died with the Ac cord.

If Meech Lake was a text book ex am ple of chang ing the con sti tu tion

through ex ec u tive fed er al ism, it was a co los sal fail ure. A year later, one

asks why the first min is ters failed and what it says about the pro cess they

chose.

www.fraserinstitute.org

Ex ec u tive Fed er al ism    51



The Lessons

There are many les sons to draw from Meech Lake, but one of the most im -

por tant is the emp ti ness of ex ec u tive fed er al ism. The ac cord showed that

ex ec u tive fed er al ism, in the form of fed eral/pro vin cial meet ings, is an

anach ro nis tic in stru ment of con sti tu tional change in the 1990s. In a plu ral -

is tic and egal i tar ian so ci ety, it smacks of ex clu siv ity. Elite ac com mo da tion

is no lon ger ac cept able in Can ada as a form of mak ing con sti tu tions. The

importance of this cannot be overstated.

From the be gin ning of the talks which pro duced the Meech Lake Ac -

cord, the first min is ters en sured that Ca na di ans were told as lit tle as pos si -

ble. The ar gu ment that Que bec’s pro pos als were noth ing new—that these

changes had all been of fered be fore—was a thinly-dis guised ra tio nal iza -

tion for ne go ti at ing be hind closed doors. In re al ity, there was no pub lic con -

sul ta tion un til af ter the fact, and even then there were few pub lic hear ings.

That ap proach might have been fine in an other era. Brian Mulroney talked

as if con sti tu tions could still be made the way the Fa thers of Con fed er a tion

had done it—in pri vate, in pro fan ity, plied with li quor. Con sider his com -

ments in the spring of 1990: 

In Char lotte town, the boys ar rived in a ship—and spent a lot of 
other time in places other than the li brary. This is the way it
was done. This is the way Con fed er a tion came about. There
was no great pub lic de bate and there were no great pub lic
hear ings. It be came a kind of tradition.

It was a tra di tion he no doubt wanted to per pet u ate. Mulroney, the

pur veyor of fa vour and the mer chant of per sua sion, seemed to en joy this

ne go ti a tion by ex haus tion.

But what the first min is ters learned from Meech Lake be fore it failed is

that al though Ca na di ans may not be pas sion ate about the con sti tu tion, al -

though they may not stay up all night de bat ing the not with stand ing clause

or pon der ing the mean ing of the dis tinct so ci ety, they re sent hav ing one im -

posed on them. They af firmed that the con sti tu tion was the prop erty of the

peo ple, not of pol i ti cians. This was the leg acy of 1981 and the Char ter of

Rights and Free doms. It served to em power Ca na di ans and to en fran chise

them. The Char ter had been shaped in a car ni val of par tic i pa tory de moc -

racy, and the pre miers were badly mis guided in think ing that they could

get away with less con sul ta tion this time.
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In a sense, Meech Lake was a rev o lu tion from above, a re gime con -

trived of pol i ti cians, by pol i ti cians, for pol i ti cians. It was con sti tu tion mak -

ing by stealth. Of course, the se crecy could be blamed in part on the need for 

una nim ity, an ar gu ment the so-called re vi sion ists have made in the last

year. The trou ble is that an in formed elec tor ate ex pects more to day.

The pre miers de nied that im pulse to open ness. They de nied that con -

sti tu tions must be made dif fer ently. Meech Lake was cho sen as the site of

the first meet ing in or der to avoid, as one ad vi sor put it, “hav ing ev ery

bloody in ter est group out side the door.” That ob ses sion with se crecy cre -

ated prob lems later on. It un der mined pub lic faith in the pro cess and cre -

ated par tic u lar prob lems for Que bec. When, in the three years af ter Meech

Lake, Bourassa claimed that he could not com pro mise be cause he al ready

had—that his five con di tions were a min i mum—he was not dis sem bling.

Que bec had com pro mised. But it had made its con ces sions in pri vate and

re ceived no po lit i cal credit for them.

The pre miers never seemed to un der stand the need for pub lic con sul -

ta tion, and tried hard to avoid it. They did in deed meet in se cret, not once,

not twice, but three times. Not once did they have an open ses sion. In 1987,

af ter they had hatched the deal, five of them re fused even to hold pub lic

hear ings in their leg is la tures. When the oth ers did, it was with the ca veat

that noth ing could be changed lest the whole deal un ravel. It was a

take-it-or-lose-it prop o si tion.

It was gall ing to hear Joe Ghiz of Prince Ed ward Is land, at the fi nal ses -

sion on that Sat ur day night in Ot tawa—a day that will be known as the pre -

miers’ last stand, their Bat tle of Lit tle Big Horn. Ghiz, in his con clud ing

re marks, slammed the pro cess but ex on er ated the first min is ters. “We did -

n’t in vent it, we in her ited it,” he said of the need for una nim ity. Well, as

Grant Devine, that other great sage of Sas katch e wan, once said, you could

get away with say ing any thing on tele vi sion. You can even per suade peo -

ple to be lieve that the amend ing for mula of 1982 forced the pre miers to

write a con sti tu tion in three pri vate, mar a thon ses sions, with no pub lic par -

tic i pa tion.

Meech Lake showed that you could not op er ate this way—you could

not deny the peo ple their say. If proof were needed it could be seen both

dur ing the de bate over Meech Lake and now af ter it, in the pro cess of re con -

sti tut ing Can ada which has taken place in the past year.
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Dur ing the de bate the first min is ters, con fi dent they had the sup port of

Par lia ment and the prov inces, were ini tially pre pared to ig nore the views

of ma jor in ter est groups, and fi nally pub lic opin ion it self. In the ab sence of

par lia men tary op po si tion—all the prov inces and all three par ties were for

the Ac cord—it was those in ter est groups which mar shalled pub lic opin ion. 

North ern ers, women, ab orig i nal peo ple, multi cul tural groups,

francophones out side Que bec and anglophones within it had rea sons to

dis like the Ac cord. They helped sow doubts. Over the three years, pub lic

op po si tion to the Ac cord grew. In deed, it could prob a bly be said that the

more Ca na di ans knew about the Ac cord, the more they doubted the claims

of its ar chi tects. With the ex cep tion of Clyde Wells, Gary Filmon and Frank

McKenna, the pre miers were pre pared to ig nore that scep ti cism. And that’s 

why peo ple were so an gry af ter wards. Not only were they not con sulted,

but when they did reg is ter their opin ion, no one lis tened.

Their an ger found ex pres sion af ter wards. It is no sur prise that the first

gov ern ment to go to the polls af ter the Meech Lake Ac cord died was de -

feated. That Da vid Pe ter son should go down in On tario, af ter five years of

re mark able pub lic sup port which never went be low 42 per cent, was a re -

flec tion of raw an ger. The same an ger is likely to de feat the So cial Credit

Party in Brit ish Co lum bia and the Con ser va tives in Sas katch e wan later this

year [they did—Eds.]. Al though Meech Lake alone can not ex plain why

seven of the pre miers who signed the ac cord are no lon ger around—Pe ter -

son, Rich ard Hat field, Howard Pawley, Brian Peckford, John Bu chanan,

Wil liam Vander Zalm and Grant Devine—it is a strong rea son for the gen -

eral dis en chant ment with pol i ti cians in the 1990s. That dis sat is fac tion over

Meech Lake and ex ec u tive fed er al ism also ex plains the splin ter ing of the

party sys tem and the re align ment of Ca na dian pol i tics, which could pro -

duce five par ties in Par lia ment next time, none with more than sixty seats.

To mea sure the depth of the dis taste for ex ec u tive fed er al ism, con sider

what has hap pened since Meech Lake. Sud denly, the fed eral gov ern ment

has dis cov ered par tic i pa tory de moc racy. Brian Mulroney is go ing to con -

sult the coun try to death and freely says so. Never again will he talk about

roll ing the dice, the met a phor for ma nip u la tion and one-up man ship rep re -

sented by Meech Lake. By the time the gov ern ment is fin ished, there will

not be a liv ing, breath ing Ca na dian who has not had his or her say, if he or

she wants it. The gov ern ment has not only es tab lished the Cit i zen’s Fo rum,

but two par lia men tary com mit tees. Most of the prov inces have their own
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com mit tees. Que bec, for its part, has had two. What this means is that the

gov ern ment wants to al low Ca na di ans their say. Even if it does not lis ten to

them, it can at least of fer the ap pear ance of pub lic con sul ta tion.

What they are hear ing, these tri bunes of the peo ple, are a num ber of

pro pos als to let the coun try speak. The most pop u lar is the con stit u ent as -

sem bly. An other is a na tional ref er en dum. Both are means to cir cum vent

the pre miers, to avoid an other gath er ing of eleven men—all white, Chris -

tian, af flu ent, mid dle-aged—in a lodge by a lake. It is to pre vent them from

dic tat ing the words of a na tional con sti tu tion and hand ing them to the

grate ful masses on stone tab lets. Of course, at some point, pro vin cial rat i fi -

ca tion will be nec es sary. But the ground work will be done in pub lic, and

the pre miers cir cum vented.

A New Constitution

In sub stance, as well as pro cess, the new con sti tu tion is likely to limit the

role of the pre miers. It is also likely to take aim at ex ec u tive fed er al ism.

While the prov inces may in deed win more pow ers, the pre miers are likely

to have fewer. An elected, equal and ef fec tive Sen ate in Ot tawa will

strengthen re gional rep re sen ta tion at the ex pense of the pre miers. The

prov inces will now ex press their griev ances at the cen tre, through elected

rep re sen ta tives, rather than through the premiers.

The Meech Lake Ac cord may have set in train events which will en rich

the prov inces, but not nec es sar ily their pre miers, and cer tainly not in a role

as na tion build ers. Meech Lake was the last of the Con sti tu tional Wars in

which the pre miers will be cap tains. The next time they will be ca su al ties.

From now on, mak ing con sti tu tions in Can ada will be far dif fer ent. Old

pre miers may never die, but as na tion build ers they will fade away. The

coun try will be better off for it. Hap pily, with out a tear, Can ada will bid

them adieu.

Notes
1 Quo ta tions in this es say are taken from in ter views con ducted by the

au thor for his book, A Deal Un done (To ronto: Uni ver sity of To ronto Press,

1991).
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Flaws of the Meech Lake Accord

Eric Maldoff

Shortfalls and Errors

MY TASK IS TO AD DRESS some of what we should per haps have ob served

com ing out of the last con sti tu tional round of the Meech Lake pro -

cess, and also per haps pro vide some sense of the “lay of the land” in Que -

bec. I’d like to go right into an ex am i na tion of the short falls that might be

ob served out of the Meech Lake round, be cause if we are go ing to have any

suc cess in a new round it is ab so lutely es sen tial that we learn some les sons

from a con fer ence that was dis mally un suc cess ful. There were a num ber of

er rors, and while I don’t in tend to dis cuss all of them, there are a few that

really warrant highlighting.

The Canadian Character

I might start by say ing that I think that among the pro vin cial pre miers and

the Prime Min is ter there was an as ton ish ing lack of un der stand ing of the

Ca na dian char ac ter. This is a very sim ple state ment I am mak ing, not some

sort of highly so phis ti cated “What is the char ac ter of the na tion?” state -

ment. Es sen tially, eleven men went away on a re treat to Meech Lake. Yes,

Que bec had put its con sti tu tional de mands on the ta ble some time be fore

that meet ing, but it was es sen tially billed as a first min is ters’ meet ing, and

our first min is ters do get to gether from to time to time. It was not billed as

the crit i cal mo ment when a con sti tu tion would be writ ten for the coun try.

In the pe riod lead ing up to the great an nounce ment of an agree ment of the

eleven first min is ters in April 1987, no pub lic pro cess had gone on. There

had been no hear ings, there had been no de bate, there had been no dis cus -
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sion, there had been no in vi ta tion to the pub lic. Cer tainly, peo ple in in tel -

lec tual and po lit i cal cir cles were aware of what Que bec wanted; peo ple had 

at tended the Mont Ga briel con fer ence where the Min is ter of In ter gov ern -

men tal Af fairs of Que bec an nounced his po si tion, and in the so-called con -

sti tu tion-mak ing in dus try there was a buzz about this. But if you were a

nor mal cit i zen of Ed mon ton, Moose Jaw, or even Que bec, you would not

have felt that you were in the midst of a con sti tu tional pro cess. Suddenly,

the eleven first ministers emerged from the room and announced they had

reached unanimous agreement.

What ever the mer its of the Meech Lake achieve ment, some in this

coun try her alded una nim ity as an achieve ment in it self. The fact of the mat -

ter is that the first min is ters came out feel ing that their una nim ity was of

his toric mo ment. They told the Ca na dian peo ple straight out: This is not

discussable, this is not ne go tia ble, this is a seam less web, a per fect doc u -

ment, and if you don’t think it is per fect, well then, we can’t al ways have

per fec tion. But what ever you think of it, keep it to your self, be cause this is

go ing through.

There was no agree ment on hear ings in any par tic u lar lo ca tion and no

prov ince com mit ted it self to any pub lic pro cess. In fact, through out the

pro cess, many prov inces never did hold hear ings on the Meech Lake Ac -

cord. Draw ing from my own ex pe ri ence of trav el ling across this coun try, I

have never been able to tell a fel low Ca na dian, whether in Que bec or else -

where, “This is it, take it or leave it” with out them tak ing a swing at me.

There is some thing of that in our char ac ter, in spite of the fact that many al -

lege we don’t have an iden tity. One of the el e ments of our char ac ter is we

don’t quite agree with that way of pro ceed ing. It’s just a mat ter of prin ci ple,

of the way we func tion—we don’t like pol i ti cians boss ing us around that

way, and there fore our re ac tion to Meech Lake was not sur pris ing. I was

just sur prised at how lit tle un der stand ing of the peo ple and their men tal ity

was re flected in the par tic i pants think ing they could play out such an im -

por tant pro cess in that way. 

Ignoring the Charter

The sec ond fail ure that I would men tion is, I dare say, a fun da men tal fail ure 

to un der stand the 1982 Con sti tu tion Act. The new con sti tu tion of Can ada

pro duced a very sig nif i cant and real change in the po lit i cal psy chol ogy of

this coun try. Es sen tially, up to 1982 the con sti tu tion of Can ada was the do -
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main of gov ern ments. It in volved ne go ti a tions be tween gov ern ments

about their pre rog a tives, their pow ers, ques tions of the rights of cit i zens,

and ju ris dic tional de bates as to whether the fed eral gov ern ment or in di vid -

ual prov inces had the ju ris dic tion to pass the leg is la tion in ques tion. The

con sti tu tion of 1982 en trenched a Char ter—a Char ter flawed by the not -

with stand ing clause which al lows rights to be over rid den by leg is la tive

ma jor i ties—and the ef fect of that Char ter, I think, was to make in di vid ual

Ca na di ans feel an own er ship stake in the Con sti tu tion. Maybe Ca na di ans

never ar tic u lated that feel ing, but I think they took it quite se ri ously. They

felt se cure in hav ing a Char ter, there was pride in the Char ter, and there

was wide and mas sive support for the Charter even in Quebec, in spite of

the fact that the government of Quebec refused to sign.

Role of the People

That pub lic phe nom e non seems to have been com pletely over looked in the

Meech Lake pro cess. Gov ern ments thought they could get to gether to

make a deal about the pre rog a tives of gov ern ment, and the peo ple would

be told and would as sent to it. There even seemed to be a dis re gard for the

fact that un der the 1982 con sti tu tion the pro vin cial leg is la tures had a role in

con sti tu tional amend ment. Just be cause pre miers hap pened to agree, and

the Prime Min is ter hap pened to agree, did not en sure con sti tu tional

amend ment. The con sti tu tion it self spells out that the req ui site ap proval is

from the leg is la ture, the elected body. And in that con text, one would know 

if elec tions were im mi nent in cer tain prov inces. Con se quently, the idea of

em bark ing on a pro cess which did not en gage the peo ple and at tempt to de -

velop con sen sus was a stra te gic er ror, if noth ing else, of ma jor pro por tions.

But I think that one of the les sons learned is that that kind of ex ec u tive fed -

er al ism is prob a bly dead and bur ied. I doubt that there are any first

ministers who would suggest that approach again. 

Partisanship

In ad di tion to the fact that Meech Lake showed ut ter dis re gard for the need

for con sen sus, and to the mis taken be lief that it was a proper gov ern ment

ac tion, a third er ror was that par ti san ship played an enor mous role in the

Meech Lake pro cess. I would sug gest (and I may be dis clos ing my bias) that 

one of the strong mo ti va tions of the Meech Lake pro cess was an in ter est on

the part of the fed eral gov ern ment in se cur ing an electoral base in Quebec.
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That ap proach closed a lot of doors. Once there was a deal, at tempt ing

to find a way to deal with the con cerns of cit i zens be came far too im por tant.

The fed eral gov ern ment had de cided that it would stand shoul der to shoul -

der with Que bec and be per ceived as the de fender of Que bec; it got to the

point where the gov ern ment of Que bec never even had to re ject a pro posal

be cause the fed eral gov ern ment was pre pared to do so for it. There are nu -

mer ous other el e ments of par ti san ship that en tered into the Ac cord, but

there was no bi-par ti san ef fort to re ally bring peo ple to gether on the pro -

cess. I think it must be ac knowl edged that con sti tu tional re form, given its

en dur ing na ture, must be the type of re form that can stand the test of

time—and cer tainly the test of three years to rat i fi ca tion. 

Flaws in Content

The fourth er ror of the Meech Lake Ac cord lay in sub stan tial flaws in con -

tent. In the gov ern ment’s rush to se cure a Que bec base, Que bec was of fered

good ies that went be yond even what it had re quested. For ex am ple, one of

Que bec’s five ini tial re quests was that it be rec og nized as a dis tinct so ci ety

in the pre am ble of the con sti tu tion. It was ex plicit pol icy of the Lib eral Party 

of Que bec at the time that the fed eral gov ern ment at Meech Lake of fer

spon ta ne ously to turn the dis tinct so ci ety mo tion into an in ter pre tive

clause, and that the en tire con sti tu tion of Can ada be in ter preted in light of

Quebec being a distinct society.

Fur ther more, it sug gested a de fined role for the gov ern ment, in the

con sti tu tion, to pro mote that dis tinct so ci ety. We can ques tion the mer its of

that, but what it did among other things was to raise the spec tre of the Char -

ter, which the cit i zens of this coun try deemed of con sid er able im por tance,

be ing in ter preted in light of the gov ern ment’s po lit i cal con sid er ations

rather than the bal anc ing of en trenched rights. It raised the spec tre of spe -

cial pow ers for Que bec, which has al ways been an enor mously con ten tious

is sue, but it never dealt with the is sue head-on, so the spec tre kept hang ing

out there.

In the rush to reach the Ac cord one of the quid pro quos was an agree -

ment that would have made all in sti tu tional re form in Can ada sub ject to

unan i mous con sent of all the prov inces and the fed eral gov ern ment. This

came at a time when west ern Can ada was al ready press ing for in sti tu tional

re form. So a re ac tion in west ern Can ada be gan to emerge. West ern ers rea -

soned that by try ing to cut this Que bec deal to get Que bec’s sig na ture on the 
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con sti tu tion, a zero-sum game en sured that the West was los ing as Que bec

was gain ing.

I would sug gest that these are flaws in con tent of con sid er able im port.

And at the same time, I think there was also a stra te gic er ror in at tempt ing

to cre ate the no tion of a cri sis, some thing we had wit nessed be fore dur ing

the Free Trade de bate in Can ada. This was es sen tially the gov ern ment go -

ing and cut ting a deal, let ting the dead line emerge, and then cre at ing a

sense of “you ei ther take the deal as it is, or we have the Abyss.” That was

the strat egy that the gov ern ment em ployed (i.e., it was not an ac ci dent),

and this strat egy ran di rectly coun ter to what I think most would ex pect in

con sti tu tional ne go ti a tion. At the same time one can not dis count the fact

that in the mid dle of the rat i fi ca tion pe riod fol low ing Meech Lake, the Que -

bec gov ern ment de cided to run over the Char ter, as in ter preted by the Su -

preme Court, and rule that cer tain pro vi sions of the Bill 178 lan guage law

would still ap ply. That cre ated even more con cern in Eng lish Can ada.

Conclusion

The Meech Lake deal dwelt mostly on past griev ances and lit tle on the fu -

ture, and es sen tially was cut as a Que bec deal, not a deal in the in ter est of all

of Can ada. Those er rors ab so lutely must be avoided in the future.

One of the myths that seems to be emerg ing in this round is the no tion

of pan a ceas and quick-fix so lu tions. There is a cur rency in ideas such as a

loose con fed er a tion and mas sive de cen tral iza tion. This is not some thing

that Ca na di ans are seek ing. As a mat ter of fact, in the West and the East of

Can ada they are seek ing more in flu ence at the fed eral level, not less. And

some peo ple are sug gest ing that we should get rid of multi cul tur al ism and

bi lin gual ism, be cause they work against Ca na dian iden tity. I think that

shows a fun da men tal mis un der stand ing of what Ca na dian iden tity is be -

cause tol er ance, gen er os ity, and our lin guis tic and cul tural di ver sity are in -

her ent in our cul ture.
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Political Power and Competition

André Raynauld

THIS PA PER IS DI VIDED INTO two main sec tions. I will look first at the re la -

tion ships and in ter ac tions be tween po lit i cal power and the eco nomic

or der. Then, in the sec ond sec tion, I will de velop a case in fa vour of a sub -

stan tial de cen tral iza tion of pow ers in Can ada that could be come an at trac -

tive op tion in tomorrow’s circumstances.

Politics and the Economy

The re spec tive roles of po lit i cal and eco nomic in sti tu tions should be a cen -

tral is sue in the pres ent de bate on Can ada’s fu ture. The po si tion of the Parti

Québécois as well as the Bélanger-Campeau Com mis sion in Que bec is con -

tra dic tory and in con sis tent on this sub ject be cause the un der ly ing rea son -

ing has never been spelled out.

It might go with out say ing that those in fa vour of Que bec’s in de pend -

ence at tach the most im por tance to po lit i cal power. By def i ni tion, they

want all the po lit i cal le vers and in stru ments be cause they feel it is the only

way to better serve the ba sic in ter ests of the pop u la tion and, as they are

fond of say ing, to as sert their iden tity. The logic of this po si tion is that the

more po lit i cal pow ers you have, the more eco nomic prog ress you achieve.

This the sis has no foun da tion. The his tor i cal re cord shows that eco -

nomic per for mance is as so ci ated with less gov ern ment in ter ven tion, not

more. One has to re lin quish po lit i cal power to im prove eco nomic con di -

tions. I am not think ing mainly in terms of in ter nal pol icy which may be

more or less lib eral, more or less in ter ven tion ist. I am re fer ring to ex plicit

trans fers of po lit i cal de ci sion mak ing in volved in in ter na tional trea ties

such as the Free Trade Agree ment with the United States. Still more to the
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point is the out stand ing ex am ple of the con struc tion of Eu rope, which im -

plies a very sig nif i cant re duc tion in na tional po lit i cal power; pre sum ably

this has been ac cepted in re turn for eco nomic ben e fits (al though there were

other larger con sid er ations in volved such as peace and se cu rity).

All po lit i cal sys tems of gov ern ment im ply by def i ni tion a re duc tion in

po lit i cal power for the con stit u ent en ti ties as com pared with full in de pend -

ence. There again, the fun da men tal rea son why coun tries or com mu ni ties

agree to aban don part of their sov er eignty is that there are sub stan tial eco -

nomic ben e fits to be gained from par tic i pa tion in larger po lit i cal units. The

truth is that the well-be ing of a pop u la tion is as so ci ated not with more but

with less po lit i cal power.

At the same time as the sovereigntists ex tol the vir tues of self-gov ern -

ment, they ar gue the op po site: that the na ture and lo ca tion of po lit i cal

power have no im pact what so ever on eco nomic con di tions. They ar gue

that Que bec, for ex am ple, could take upon it self all po lit i cal de ci sions and

still de rive the same ben e fits—if not more—from the Ca na dian eco nomic

un ion. In other words, be cause po lit i cal power is so un im por tant, the cen -

tral gov ern ment could be abol ished with out chang ing any thing in the

econ omy. In deed, this is ex actly what I heard re cently: “Que bec is an open

so ci ety, we all be lieve in free trade and we want to main tain the pres ent eco -

nomic ar range ment with the rest of Can ada. There fore, if Que bec achieves

its in de pend ence, noth ing will be changed in the way the econ omy will be

run, and there is noth ing to lose.” This is a very pop u lar line in Que bec.

In prac tice, this ar gu ment re quires that through di rect ne go ti a tions be -

tween them selves, the prov inces could achieve the same like-mind ed ness

and set the same com mon rules af fect ing all eco nomic agents and in sti tu -

tions as would a fed eral law on com pe ti tion or trans por ta tion or in come

tax. Be yond the fact that such una nim ity ap pears as a sheer uto pia, es pe -

cially in a con text re quir ing that the prov inces re frain from us ing their pow -

ers to pro tect their short-term in ter ests, one can not re frain from ask ing why 

Quebeckers want in de pend ence if there is noth ing to be changed and there -

fore noth ing to be gained in the pro cess.

At this point, one may be for given if one thinks that of the two op po site

the ses pre sented, it is the first one that is ir rel e vant. My own con clu sions

are: first, that there is a clear need for a cen tral gov ern ment to at tend to the

tasks that ex tend be yond the reach of the prov inces; and sec ond, that the re -
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duc tion in po lit i cal power that this im plies may be very ben e fi cial for the

well-be ing of ev ery one con cerned.

There is an other de bate in volv ing the in ter ac tion be tween gov ern ment

and mar ket forces, and be tween gov ern ments them selves, par tic u larly in

fed eral sys tems. There will be noth ing new in my say ing that mar ket forces

con strain gov ern ments by giv ing al ter na tives to eco nomic agents through

the mo bil ity of cap i tal and la bour and the free cir cu la tion of goods and ser -

vices. Gov ern ments are also lim ited and some times neu tral ized by the re -

ac tions of con sum ers and pro duc ers to their de ci sions. Ar ti fi cial price

pol i cies will move re sources in un wanted di rec tions. In his study for the

Bélanger-Campeau Com mis sion, Jean-Luc Migué gives pages of ex am ples

of in ef fi cient pol i cies lead ing to di sas trous re sults.1 How ever, the fact that

those pol i cies are not with drawn in spite of their be ing in ef fec tive and

harm ful is strong ev i dence that gov ern ments can re sist. Stated in a pos i tive

way, gov ern ments still have a ma jor role to play in the es tab lish ment and

de vel op ment of mar ket mech a nisms.

If in ter nal mar ket forces set lim its to gov ern ment in ter ven tion and reg -

u la tion, the in ter na tion al iza tion of ac tiv i ties, trade lib er al iza tion and global 

in ter de pen dence will add con sid er able ad di tional con straints. If gov ern -

ments re duce com pet i tive ness by im pos ing ex tra costs of pro duc tion, the

neg a tive im pact will be felt sooner, and will be more wide spread and dam -

ag ing than pre vi ously. One could go fur ther and say that the pop u la tion

will no lon ger ac cept be ing left be hind be cause peo ple know what goes on

in the world.

In this case as in the pre vi ous one, how ever, it is better for all if gov ern -

ments com mit them selves to open ing their econ o mies on a long-term ba sis

through in ter na tional trea ties such as those ne go ti ated un der GATT, the

OECD, the Bern Un ion or re gional free-trade zones, rather than re ly ing on

ad hoc pol i cies which can be re versed at any time.

World trade lib er al iza tion and the Free Trade Agree ment with the

United States have been used in Que bec as an ar gu ment in sup port of sep a -

ra tion as an al ter na tive to the Ca na dian un ion. This re calls the very old de -

bate on the nat u ral char ac ter of North-South trade and the ar ti fi cial

char ac ter of East-West trade. Trade sta tis tics are used to show that the im -

por tance of in ter pro vin cial trade has di min ished rel a tive to for eign trade as 

a con se quence of the Ken nedy and To kyo Rounds. An other ar gu ment is
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that Que bec could peg its cur rency to the U.S. dol lar as an al ter na tive to the

Ca na dian mon e tary un ion.

There are three an swers to these ar gu ments. First, in ter pro vin cial trade 

is still sig nif i cantly more im por tant for Que bec than for eign trade. Sec ond,

a free trade area pro vides much less eco nomic ben e fit than an eco nomic un -

ion such as the Ca na dian one. And third, it would be much more ad van ta -

geous for Que bec, and for that mat ter for all prov inces, to in crease their

trade both ways—North-South and East-West—rather than play one

against the other.

There is an ad di tional very large is sue re gard ing the in ter ac tion be -

tween gov ern ment and the econ omy that has di rect ref er ence to fed er al ism. 

I re fer to the very well-known the ory that com pe ti tion be tween gov ern -

ments is in her ent in a fed eral sys tem and that this com pe ti tion is what

makes fed er al ism a su pe rior form of gov ern ment.

I do not dis pute the fact that there is in ter gov ern men tal com pe ti tion.

How ever, one should not con fuse mar ket com pe ti tion and gov ern ment

com pe ti tion. Gen u ine com pe ti tion leads to ef fi ciency be cause ex changes

are vol un tary, prices are freely de ter mined, and there is free dom of choice

at lit tle or no cost to con sum ers. Gov ern ment com pe ti tion is a car i ca ture by

com par i son. Trans ac tions are pre scribed or im posed whether con sum ers

like it or not, and re sources are lev ied at the ex pense of tax pay ers. This com -

pe ti tion leads in ev i ta bly to higher, not lower prices; it is the main rea son for

du pli ca tion of ser vices be cause ser vices buy votes.

To solve this prob lem of spu ri ous com pe ti tion, I would fa vour a tighter

di vi sion of pow ers be tween the prov inces and the cen tral gov ern ment, and

a for mal com mit ment to stick to their own fields of ju ris dic tion. The sub sti -

tute for com pe ti tion is noth ing less than the rule of law, in the same way as

are the in ter na tional trea ties and un der tak ings men tioned be fore in the

con text of the global econ omy. This ap proach would re quire a rad i cal shift

in po lit i cal phi los o phy in this coun try, since all gov ern ments want to be all

things to all peo ple.

This con clu sion on the di vi sion of power pro vides me with a smooth

tran si tion to ad dress the is sue of con sti tu tional and po lit i cal re form in this

coun try. I will ex am ine first the gen eral rules which ex plain and dic tate the

di vi sion of pow ers in a fed eral sys tem of gov ern ment. This will be fol lowed

by spe cific ap pli ca tions amount ing to a pack age of sug gested re forms.
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Elements of Constitutional and

Political Reform

The case for de cen tral iz ing gov ern ment func tions rests es sen tially on the

as sump tion that con sumer pref er ences are dif fer ent among var i ous groups 

or com mu ni ties when it co mes to the pro vi sion of pub lic goods. Oth er wise

there would be no jus ti fi ca tion for the fed eral sys tem in the first place. And

this is true of all fed eral sys tems any where. Given these dif fer ences in con -

sumer de mand, it is more ef fi cient, and it is wel fare en hanc ing, to let

lower-level gov ern ments pro vide the pub lic goods in dif fer ing ways, dif -

fer ing com bi na tions, and with a dif fer ing con tent so as to insure that

preferences will be best satisfied.

This prop o si tion is well-es tab lished in the lit er a ture. One need only re -

fer to Wallace Oates’ de cen tral iza tion the o rem which states that, other

things be ing equal, there are ef fi ciency gains in de cen tral iza tion if pref er -

ences are dif fer ent; the more di ver si fied the pref er ences, the higher the

gains.2 The same rea son ing jus ti fies the con cept of subsidiarity in the Eu ro -

pean Com mis sion: the su pra-na tional au thor ity should only be as signed

the func tions that can not be per formed ef fi ciently at the lower lev els of gov -

ern ment.

The gains from de cen tral iza tion have been iden ti fied by Breton and

Scott.3 First, de cen tral iza tion gives sat is fac tion to more peo ple by in creas -

ing the prob a bil ity that any one can be come a mem ber of a ma jor ity. Sec ond, 

be cause pro vin cial and lo cal gov ern ments are closer to their mar ket area,

they have a chance to know the sit u a tion better and ad just their pol i cies ac -

cord ingly. It is also less costly for in di vid u als to sig nal or re veal their pref -

er ences if they wish.

There are still other gains. Di ver sity of ap proach al lows ex per i men ta -

tion and in no va tion, which re duces risks (a lo cal mis take is al ways better

than a na tional one). Fi nally, there is a two-fold ar gu ment about mo bil ity.

By pro duc ing more ef fi cient pol i cies, de cen tral iza tion re duces mi gra tion

and the costs of mo bil ity. At the same time, through mo bil ity, it pro vides an 

es cape for those who pre fer a dif fer ent mix of pol i cies in an other ju ris dic -

tion. There is thus less co er cion over all than un der a uni tary form of gov -

ern ment.

Tai lor ing pol i cies and in sti tu tional pro cesses to the needs and pref er -

ences of the cit i zens will call for dif fer ences in the na ture and ac tual con tent
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of pol i cies. Cer tainly, it mil i tates against set ting na tional stan dards and pri -

or i ties about ev ery thing just be fore a fed eral elec tion.

That be ing said, there are con straints and lim its bear ing on the sat is fac -

tion of one’s pref er ences. Even in di vid ual free dom is lim ited by the free -

dom of oth ers. First, pub lic goods are not all pro duced at the same cost per

ca pita ir re spec tive of the size of pop u la tion. Sec ond, gov ern ment de ci sions

may pro duce spillover ef fects in other ju ris dic tions. It then makes sense to

trans fer de ci sion mak ing to a higher level of gov ern ment so as to take such

spillovers into ac count or pre vent them. Third, re gard ing pri vate goods, we 

all ac cept that there are very sub stan tial gains in hav ing free ac cess to a

larger mar ket, and to pools of re sources cre ated through spe cial iza tion,

econ o mies of scale, se cu rity of sup ply and so on.

There fore, de cen tral iza tion can not be the only goal of con sti tu tional re -

form. Con sumer pref er ences may be dif fer ent, but they also have to be sat -

is fied and the re sources must be avail able. In cor po rat ing these con straints

into the anal y sis one could say: let us have max i mum de cen tral iza -

tion—while tak ing into ac count spillover ef fects—com pat i ble with the

main te nance of the gains aris ing from the eco nomic in te gra tion of the prov -

inces. This for mu la tion brings us to the es sence of fed er al ism: it is a sys tem

of gov ern ment which bal ances the gains from di ver sity and frag men ta tion

against the gains from free ac cess to a larger mar ket re quir ing uni for mity or 

at least a level play ing field.

The gen eral rules and prin ci ples just pre sented can be trans lated into

spe cific guide lines such as the fol low ing:

1. Re moval of all re stric tions to the ap pli ca tion of the Char ter of

Rights and Free doms.

2. Con sti tu tional guar an tee of the four ba sic eco nomic free doms: the

free flow of peo ple, and the free cir cu la tion of goods, cap i tal and

ser vices within Canada.

3. Elim i na tion of fed eral spend ing power in mat ters of pro vin cial ju -

ris dic tion. The use of this power has prob a bly done more than any -

thing else to un der mine the fed eral na ture of the Ca na dian po lit i cal 

sys tem. It has led to ru in ous du pli ca tion of pub lic ser vices and con -

fu sion of roles be tween gov ern ments. It goes against any no tion of

di vi sion of pow ers, which is sup posed to be the essence of

federalism.
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With the elim i na tion of the fed eral spend ing power, I am not sure if

there is still room for the es tab lish ment of so-called na tional stan dards. In

case there is, I would want to con strain or limit the ap pli ca tion of this no tion 

to what is ab so lutely nec es sary to achieve the free cir cu la tion of goods, ser -

vices, cap i tal and peo ple. Ad mit tedly, this con di tion may jus tify a con sid -

er able num ber of stan dards and may be less con strain ing than it looks.

Nev er the less a jus ti fi ca tion is better than the ar bi trari ness which char ac ter -

izes the pres ent sit u a tion.

There are other so lu tions to rec on cile the need for de cen tral iza tion and

the need for eco nomic in te gra tion and mo bil ity. One would be to en cour -

age in ter gov ern men tal ne go ti a tions so as to har mo nize pol i cies and reg u la -

tions in fields of pro vin cial ju ris dic tion. A good ex am ple of this ap proach is

the re cent in ter pro vin cial agree ment on trust and sav ings com pa nies.

In deed this concertation could be in sti tu tion al ized or even

constitutionalized in the form of a re quired pro cess for use in, say, fis cal

pol icy.

A sec ond, com ple men tary ap proach would con sist in giv ing a fed eral

sta tus to the Sen ate, to a num ber of crown cor po ra tions and cen tral agen -

cies such as the Bank of Can ada, and to a num ber of other mat ters such as

com mu ni ca tions, hous ing, the arts and so on. This could be achieved in sev -

eral ways. Strictly speak ing, to give fed eral sta tus im plies giv ing for mal

rep re sen ta tion to the prov inces on the boards of di rec tors. In some cases

one could set tle for a lit tle less than that, but these are mo dal i ties.

One last gen eral com po nent of con sti tu tional re form is equal iza tion.

With an eye to the ac cept abil ity of the pack age, I be lieve that equal iza tion

must re main a key fea ture of the Ca na dian fis cal sys tem. And by equal iza -

tion I mean un con di tional grants—with no strings at tached and no na tional 

stan dards—so as to al low poorer prov inces to pro vide a min i mum level of

pub lic goods or ser vices if they so wish. I know that equal iza tion may be

crit i cized as pro vid ing wrong in cen tives—as all redistributive mea sures

do. How ever, al though it may not be fully ef fi cient, eq uity con sid er ations

mil i tate in fa vour of such a sys tem to pro vide the re sources that are nec es -

sary for the ac tual use of the pow ers and re spon si bil i ties that the prov inces

have.
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Conclusion: Towards a 

Decentralized Canada

With pre cau tions to main tain and per haps even re in force the in te gra tion of

the Ca na dian econ omy, the av e nue is wide open for an ef fec tive and sub -

stan tial de cen tral iza tion of the po lit i cal sys tem. First, with the elim i na tion

of the fed eral spend ing power, the field loosely de fined as so cial pol icy

would re turn to the prov inces where it be longs any way in the pres ent con -

sti tu tion. This in cludes ed u ca tion and train ing, in come se cu rity, health,

cul ture, and hous ing, to which I would add nat u ral re sources. (Fed eral ex -

pen di tures de voted to so cial pro grams and sub si dies of all kinds amount to 

about 35 per cent of to tal fed eral spend ing.) This would rep re sent a huge

trans fer of fis cal re sources to the prov inces with out any sub stan tial

changes in the con sti tu tion it self. How ever, some par tic u lar as pects of the

mat ters men tioned would still re quire fed eral pres ence and cen tral pol i -

cies. In ter na tional trade in re source prod ucts is an ob vi ous ex am ple. Other

fed eral pro grams should be re-ex am ined and re as sessed to see if they are

re ally needed at that level of gov ern ment in the light of previously

mentioned efficiency requirements and significant spillovers across

provinces.

At the other end of the spec trum, the fed eral gov ern ment would also

have suf fi cient ex clu sive pow ers to man age the econ omy and to deal with

na tional and in ter na tional is sues. The main fields that come to mind are de -

fence, in ter pro vin cial and in ter na tional trade and trans por ta tion, mon e -

tary and fis cal pol icy, com pe ti tion pol icy, and equal iza tion.

In this re struc tur ing pro cess, one could use fully keep in mind the opt -

ing-out ap proach pro posed by Tom Courchene, should some prov inces or

re gions be ad a mantly op posed to any de cen tral iza tion. This al ter na tive

could be come a key to the res o lu tion of our dif fer ences and the pres er va -

tion of our re spec tive distinctivenesses.
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Economics and the 
Renewal of Federalism:
Building with the Basics

D.A.L. Auld

Introduction

THERE IS LACK ING IN THE cur rent Ca na dian de bate on fed er al ism a clearly

stated set of ba sic eco nomic prin ci ples. While I do not dis pute the com -

plex ity of the is sue, and ac cept ing the prem ise that eco nom ics is only part of 

the de bate, I hope the fol low ing ap proach may prove ben e fi cial. There are,

of course, com pet ing mod els of con sti tu tional fed er al ism and only one is

cho sen here. It may, how ever, al low us to ex plore the eco nomic is sues in the 

proper set ting.1

Allocative Efficiency

Con sider a large geo graph ical area that has a uni tary, highly-cen tral ized

form of gov ern ment. There are no bound aries sep a rat ing lo cal-type ju ris -

dic tions, al though ar eas are iden ti fied as ur ban or ru ral. All ser vices—pure

pub lic, quasi-pub lic, and col lec tive con sump tion—are fi nanced and sup -

plied by the central (only) government.

The gov ern ment tries to be ef fi cient or cost-min i miz ing. Based on the

re al iza tion that scale econ o mies (and dis econo mies) are im por tant, ser -

vices are de liv ered by re gional au thor i ties with fund ing from the cen tral

level af ter ac count ing for ge og ra phy and pop u la tion den sity; the fund ing is 

the same on a per ca pita ba sis for all ser vices across the coun try. In short,

there ex ists a state mo nop oly with mul ti ple pro duc tion/de liv ery points to
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min i mize costs. Pri vate sec tor sub sti tutes in some cases such as ed u ca tion

may ap pear but no cit i zen can opt out of tax a tion.

As sume now that a group of cit i zens in a pub lic goods de liv ery area are

dis sat is fied with the mix of pub lic goods. In their view, roads are sub stan -

dard and there are too many hockey are nas, given the in ter est in other rec -

re ational pur suits.2 These cit i zens per suade the cen tral gov ern ment to

al low the re gional “plant” to mod ify the mix of their out put, sub ject to a

bud get con straint. The dawn of fed er al ism be gins where lo cal pref er ences

dic tate the mix of pub lic goods. Since these lo cal goods have only mar ginal

spillovers (i.e., pos i tive ex ter nali ties) the cen tral gov ern ment re duces the

cen tral tax rate on cit i zens in the com mu nity, al low ing them to es tab lish

their own taxes to fund lo cal (no or low spillover) goods. A mech a nism is

es tab lished to hold re gional elec tions to en sure that the mix of out put of

these lo cal goods re flects dem o cratic prin ci ples.3 Fed er al ism is en trenched.

Re search over the past three de cades has dem on strated that there are

so cial wel fare gains from this sort of fed er al ism, in which the shape and na -

ture of the re gional club or gov ern ment is driven largely by con cerns for

spillovers and cost-min i miz ing fea tures.4 In a de moc racy, peo ple and cap i -

tal are free to move; with fed er al ism, there can be a better match be tween

out put (sup ply) of and de mand for pub lic goods if lo cal ized pref er ences

are ac cept able.

What if the spillovers and/or econ o mies of scale are sig nif i cant? Con -

sider the fol low ing ex treme case: in a coun try with 25 re gional com mu ni -

ties, each com mu nity is con cerned about pos si ble ag gres sion from an other

coun try, but the de gree of con cern var ies across the coun try. Com mu nity A

wants more per ca pita spend ing on the air force and com mu nity B wants

more per ca pita spend ing on the navy. The cen tral gov ern ment re duces, on

an equal per ca pita ba sis, cen tral taxes that rep re sent the de fence com mit -

ment.

Each re gional gov ern ment must now cre ate its own de fence force. Most 

would agree that the so lu tion is ri dic u lous. Why? First, the spillovers are

sig nif i cant. If Com mu nity B’s navy de ters ag gres sion on the coast, the in -

land is pro tected. Com mu nity A’s air force will pro tect other com mu ni ties

as well. In ad di tion, there will be very high costs as so ci ated with 25 de fence

forces com pared to one.

This is an ex treme case. There is wide spread con sen sus that, in terms of

per sonal in di vid ual pref er ences and costs of de liv ery of pub lic goods,
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hockey are nas and ten nis courts be long in a rel a tively small ju ris dic tion

while de fence, crim i nal jus tice and cur rency are cen tral gov ern ment mat -

ters. The crit i cal is sue is the ex tent of the spillovers as so ci ated with any col -

lec tive con sump tion within a given geo graph ical area, and hence the size of 

the ap pro pri ate po lit i cal ju ris dic tion.5

Standards of Public Services

Allocative or tech ni cal ef fi ciency dic tates to a sig nif i cant ex tent the struc -

ture of fed er al ism, but there is an other el e ment of fed er al ism that can not be

ig nored: the stan dard of the pub lic ser vice. Wel fare cri te ria could re sult in

the es tab lish ment of many sub-cen tral gov ern ments, par tic u larly in large,

densely pop u lated coun tries, lead ing to the def i nite pos si bil ity that the

qual ity or level of ser vice as so ci ated with a par tic u lar pub lic good will

differ from jurisdiction to jurisdiction.

The im pli ca tion of these cri te ria for fed er al ism de pends very much on

how the stan dards of the good or ser vice are de fined. One ap proach would

have all con stit u ent mem bers of a fed er a tion agree that each ju ris dic tion

will have a uni ver sal sys tem of hos pi tal and med i cal in sur ance. The de sign

of that plan would be left up to the cit i zens of each ju ris dic tion to de cide.

An other ap proach would have all ju ris dic tions agree to an iden ti cal hos pi -

tal and med i cal in sur ance sys tem with no de vi a tions what so ever. A third

op tion would have the cen tral gov ern ment use its pow ers of tax a tion and

trans fer pay ments to fis cally “co erce” each ju ris dic tion into de sign ing and

de liv er ing the com mon sys tem of health care.

An iden ti cal sys tem of health care through out a coun try means that

there are no sur prises when peo ple move from one area to an other. Pub lic

goods no lon ger in flu ence geo graph ical lo ca tion. If this is true for all pub lic

goods, we re vert to the cen tral ized sys tem. If sys tems dif fer across ju ris dic -

tions, health care may be come a fac tor in de ci sions to move. Thus, it is ar -

gued, hu man cap i tal mo bil ity is en hanced through at least some com mon

pub lic ser vices across the coun try as agents re spond to pri vate sec tor

forces. But the lack of dif fer ences in pub lic goods may, for oth ers, im pede

mo bil ity.

Do stan dards hold a coun try to gether? By “co erc ing” some ju ris dic -

tions to adopt a cen tral gov ern ment-im posed level of ser vice, one may ac -

tu ally be set ting re gion against re gion or at least fed eral against pro vin cial

pol i ti cians. Fur ther more, cen trally-im posed iden ti cal pub lic ser vices that
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are sub si dized through trans fers do not en cour age healthy com pe ti tion

among ju ris dic tions with re spect to ser vice de liv ery.

The Redistributive Function

On grounds of allocative ef fi ciency, pro vin cial and lo cal gov ern ment will

emerge and, through their leg is la tive as sem blies, re sources will be al lo -

cated to pub lic goods on the ba sis of re gional pref er ences. If these elected

as sem blies are par ti san and re flect vary ing so cial and eco nomic phi los o -

phies, so cial wel fare func tions will emerge, re flect ing the gov ern ing party’s 

view on how wealth should be re dis trib uted in that ju ris dic tion. It has been

ar gued, how ever, that to al low pro vin cial gov ern ments to en act and be re -

spon si ble for in come re dis tri bu tion would most af fect the poor and weak.

The con se quences would be an un de sir able in flow/out flow of cit i zens from 

one re gion to an other and a dy namic in sta bil ity with re spect to tax and ex -

pen di ture pol icy.6

To deny a redistributive de sire at the lo cal or pro vin cial level is to deny

the very ex is tence of such an elected gov ern ment. A so cial wel fare func tion

that con tains ar gu ments for a mix of pri vate and pub lic goods will surely

con tain ar gu ments re gard ing how the cit i zens in that ju ris dic tion are

treated by that so ci ety in terms of both pri vate and pub lic goods con sump -

tion. If the so cial wel fare func tion is a re flec tion of in di vid ual util ity func -

tions that in turn de pend on other peo ple’s util ity, there is no es cap ing the

need to rec og nize a re dis tri bu tion func tion at the pro vin cial or even lo cal

level.7

The so cial wel fare func tions of the fed eral and pro vin cial gov ern ments

are not likely to be the same, and to the ex tent the fed eral gov ern ment at -

tempts to change the redistributive di rec tion of a prov ince through cen tral

tax and ex pen di ture pol i cies, there will be re sent ment to wards the cen tral

gov ern ment.

As noted ear lier, it is im por tant to keep in mind that there are two forms 

of re dis tri bu tion. The cen tral gov ern ment can re dis trib ute per sonal wealth

across the fed er a tion by way, for ex am ple, of a neg a tive in come tax. Al ter -

na tively, the cen tral gov ern ment can re dis trib ute wealth by coun try-wide

tax a tion and re dis tri bu tion back to lower-level gov ern ments.8 If the flows

back to a lo cal gov ern ment are in the form of un con di tional cash trans fers,

these may flow back to cit i zens through re duced tax a tion or in creased pub -

lic goods and ser vices. Al ter na tively, the cen tral trans fer can be made to a
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lower gov ern ment with strings at tached: spend the grant on health or so -

cial wel fare, or there is no grant. This lat ter form of re dis tri bu tion is seen at

times to be an in ter fer ence with lo cal pref er ences and is there fore re sented.

Con flict is clearly ex ac er bated when there are dif fer ent po lit i cal phi los -

o phies rep re sented at pro vin cial and fed eral lev els. If, for ex am ple, the fed -

eral gov ern ment’s redistributive di rec tion in volves sub si dies for medicare

and hous ing for lower in come fam i lies and the pro vin cial gov ern ment

wishes to in tro duce a neg a tive in come tax, nei ther ju ris dic tion is com -

pletely free to act on its own be cause of joint “own er ship” in the hous ing,

hos pi tal and in come tax ar eas.9 The out come may be long de lays in the im -

ple men ta tion of any pol icy, com pro mises which have only mod er ate sup -

port, ex pen sive pro grams in volv ing du pli cate bu reau cra cies, and the

in cor rect as sign ment of fis cal pow ers. The re sult is an ac cu mu la tion of myr -

iad pol icy changes and new pol i cies which, when taken to gether, amount

to an en vi ron ment that is ac tu ally anti-fed er a tion.10

Allocative Efficiency and

Redistribution in Constitutional   

Federalism

What Does it all Mean for Federalism?

Alexis de Tocqueville, in his De moc racy in Amer ica wrote “The fed eral sys -

tem was cre ated with the in ten tion of com bin ing the dif fer ent ad van tages

which re sult from the mag ni tude and the lit tle ness of na tions.”11 Many

years later, the po lit i cal sci en tist Ken neth Wheare wrote that fed er al ism

was “the method of di vid ing pow ers so that gen eral and re gional gov ern -

ments are each, within a sphere, co-or di nate and in de pend ent.”12

In these def i ni tions of fed er al ism, the con sti tu tion should set out ex -

plic itly ways in which the au ton omy of the dif fer ent lev els of gov ern ment

is pro tected. This was at tempted in 1867 but World Wars, a de pres sion

and in ter pre ta tion of the re sid ual rights clause trans formed au ton o mous

pro vin cial rights into shared fed eral-pro vin cial re spon si bil i ties in sev eral

ar eas.

In ad di tion, the trans for ma tion of the role of gov ern ment in gen eral has 

im pacted fed er al ism. It has been ar gued that over the last 35 to 40 years

Can ada has been trans formed from a lib eral de moc racy to a wel fare de -
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moc racy. Un der the lib eral dem o cratic ban ner, the state de fined what cit i -

zens could not do and in di vid u als pro ceeded to do what was nec es sary to

achieve their own des tiny. The wel fare dem o cratic state has stron ger el e -

ments de fin ing what free doms the state has granted to the in di vid ual. Em -

pha sis is more on equal ity of out come at the ex pense of in di vid ual de ci sion

mak ing. 

In the fed eral-pro vin cial arena, this im plies more di rec tion from the

cen tre through fis cal co er cion and in ter fer ence with ar eas of pro vin cial re -

spon si bil ity through such ac tion as the es tab lish ment of par al lel in sti tu -

tions. To the ex tent that pro vin cial gov ern ments have also moved to

wel fare de moc racy, their spe cific ideas of what con sti tutes equal ity of out -

come will not likely co in cide with other prov inces nor, for that mat ter, with

the cen tral gov ern ment.

In stead of a di vi sion of pow ers re flect ing what the con stit u ent parts of

Can ada de sire, the coun try is closer to a sys tem of power shar ing brought

about by fis cal co er cion, un sat is fac tory in ter gov ern men tal agree ments,

and du pli ca tion. The most re cent pro nounce ments by the fed eral gov ern -

ment in re sponse to the de bate in Que bec un der score the prob lem. The fed -

eral gov ern ment claims that it will de velop a new con sti tu tion that will be

ac cept able to the pro vin cial gov ern ments. That is not in my view what fed -

er al ism is about and is not what a “re newed fed er al ism” should fo cus on.

In stead, Ot tawa should be ask ing all the prov inces to meet with out the

pres ence of the fed eral gov ern ment, and de cide on the kind of fed er a tion

Can ada should be—and then Ot tawa should fa cil i tate that de sire. Re call

Wheare’s def i ni tion of fed er al ism. With the ex cep tion of ba sic fed eral pow -

ers nec es sary to make any fed er a tion work, all is sues should be on the ta ble

for the prov inces to dis cuss. Cur rency, the money sup ply and re lated fi nan -

cial mat ters, hu man rights, all in ter nal free trade, and a min i mum stan dard

of liv ing are some of the cen tral pow ers that all prov inces would agree on to 

en sure that the col lec tive gains of a fed er a tion could be achieved.

Summary and Conclusion

The ini tia tive should come from the prov inces, not the cen tral gov ern ment.

A cen tral gov ern ment that dic tates how the fed er a tion will work is a rec ipe

for fail ure. A fed er a tion in which the cen tral gov ern ment fa cil i tates the col -

lec tive de sires of the prov inces while guar an tee ing their au ton omy in a spe -

cific range of ac tiv i ties will flour ish, each part re in forc ing the other. To
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min i mize the con flict over the as sign ment of eco nomic pow ers and func -

tions, all par ties to the de bate must rec og nize: (1) why the allocative func -

tion of gov ern ment log i cally re quires a de gree of de cen tral iza tion; (2) the

ex is tence of so cial wel fare func tions at dif fer ent lev els of gov ern ment; and

(3) the need for a few, but key, undiluted federal powers.

Notes
1 See D.A. Auld, Con tem po rary and His tor i cal Di men sions of Ca na dian

Con fed er a tion (Can berra: Cen tre for Re search on Fed eral Fi nan cial Re la -

tions, 1979).
2 The no tion that gains in wel fare can be ex tracted through de cen tral -

iza tion was orig i nally de vel oped by Charles Tiebout, “A Pure The ory of

Lo cal Ex pen di tures,” Jour nal of Po lit i cal Econ omy (Oc to ber 1956). A for mal

model of the de cen tral ized therein can be found in Wallace Oates, Fis cal

Fed er al ism (New York: Har court, Brace, Jovanovich, 1972).
3 As Tresch points out, “It seems ob vi ous, though, that lo cal ju ris dic -

tions will cre ate their own so cial wel fare func tions, each one dis tinct from

the na tional so cial wel fare func tion.” Rich ard W. Tresch, Pub lic Fi nance: A

Nor ma tive The ory (Georgetown, Can ada: Irwin Dorsey, 1981), p. 574.
4 J. Bu chanan, “An Eco nomic The ory of Clubs,” Economica (Feb ru ary

1985); M. McGuire, “Group Seg re ga tion and Op ti mal Ju ris dic tions,” Jour -

nal of Po lit i cal Econ omy (Jan./Feb. 1974). The externality com po nent of the re -

gional “club” was first high lighted by Bu chanan, and a more gen eral,

for mal model may be found in McGuire.
5 For a brief but thor ough sum mary of this as pect, see R. Boadway and

D. Wildasin, Pub lic Sec tor Eco nom ics (New York: Lit tle Brown, 1984), pp.

501-03. Be cause of mo bil ity be tween ju ris dic tions of cap i tal and la bour,

there may arise fis cal ex ter nali ties that do not pro duce an ef fi cient al lo ca tion

of re sources. This is fully ex plored in Boadway and Wildasin, pp. 511-18.
6 It is im por tant to dis tin guish be tween re dis tri bu tion from the cen tral

gov ern ment to in di vid u als, re gard less of lo ca tion, us ing coun try-wide cri -

te ria, and re dis tri bu tion to re gions or to in di vid u als based on their lo ca tion.

As Stiglitz and Courchene have pointed out, the lat ter may, in the lon ger

run, re duce to tal wel fare in the coun try as a whole. Jo seph E. Stiglitz, Eco -

nom ics of the Pub lic Sec tor (New York: W. W. Norton, 1986), pp. 554-55;

Thomas Courchene, “Av e nues of Ad just ment: the Trans fer Sys tem and Re -

www.fraserinstitute.org

78   Fed er al ism In Peril



gional Dis par i ties,” in Ca na dian Con fed er a tion at the Cross roads (Van cou ver:

The Fra ser In sti tute, 1978).
7 For an in ter est ing dis cus sion re gard ing the pat tern of re dis tri bu tion

when par ties of dif fer ent po lit i cal phi los o phies are in power at dif fer ent

lev els of gov ern ment, see A. Breton and A. Scott, The Eco nomic Con sti tu tion

of Fed eral States (To ronto: Uni ver sity of To ronto Press, 1978), pp. 114-16;

and Tresch, Pub lic Fi nance, pp. 593-96.
8 D.A. Auld and L. Eden, “Fed eral Pro vin cial Equal iza tion and the Ca -

na dian Con sti tu tion,” Gov ern ment and Plan ning (1983), I, for a dis cus sion of

how the phi los o phies of re dis tri bu tion were en shrined in the Ca na dian

Con sti tu tion Act of 1982.
9 Tresch, Pub lic Fi nance, pp. 592-93. Pub lic goods be come part of the re -

dis tri bu tion plan and the sep a ra tion of the al lo ca tion and re dis tri bu tion

branch is more dif fi cult. In an other con text, the in ter de pen dence of the two

branches arises when pub lic goods with de creas ing costs are pro vided at

pareto-op ti mal prices and the “def i cit” must be tax-fi nanced.
10 For a thought ful and en light en ing es say on this and re lated top ics,

see Jean-Luc Migué, “In sti tu tion al iz ing Com pe ti tion Be tween Gov ern -

ments: A Re turn to True Fed er al ism”, Brief to the Bélanger-Campeau Com -

mis sion, 1991.
11 Alexis de Tocqueville, De moc racy in Amer ica; Phillips Bradley, ed.

(New York: New Amer i can Li brary, 1945), I, pp. 80-84.
11 Ken neth Wheare, Fed eral Gov ern ment (Lon don: Ox ford Uni ver sity

Press, 1964), p. 244, also pointed out that the “fed eral gov ern ment . . . stands 

for mul ti plic ity in unity. It can pro vide unity where unity is needed, but it

can en sure that there is va ri ety and in de pend ence in mat ters where unity

and uni for mity is not es sen tial.”
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Fiscal Federalism and the
Constitution

Thomas J. Courchene

Introduction

I WILL BE GIN WITH A set of as ser tions to in tro duce an anal y sis of the man ner 

in which fis cal fed er al ism and con sti tu tional con cerns in ter act. Drawn

from my re cent work,1 the fol low ing as ser tions con sti tute the back drop to

the remainder of this paper.

1. Un less “pushed out” by the Rest of Can ada (ROC), Que bec won’t

exit. Sim ply put, the eco nomic costs are too high.

2. ROC will not push Que bec out. What this means is that the “bon

voy age” move ment in ROC will be gin to taper off. Al though the re -

al iza tion is tak ing time to sink in, the costs, both po lit i cal and eco -

nomic, are too high.

3. As we count down to any 1992 ref er en dum, the game is go ing to

shift quite dra mat i cally from the po lit i cal/con sti tu tional arena

(where the axis is Que bec/ROC) to the eco nomic arena (where the

chal lenge of re new ing the fed er a tion will en gage all prov inces and

in deed all Canadians).

4. If a cleav age de vel ops, it could well be be tween have and have-not

prov inces where Que bec, by vir tue of its re cent eco nomic per for -

mance, is roughly neu tral with re spect to the fed eral trans fer sys -

tem and will be gin to throw its lot be hind the have provinces.

5. If we re make the fed er a tion only on po lit i cal/con sti tu tional

grounds and ig nore the un der ly ing eco nomic im per a tives, the

“vic tory” will be pyr rhic and short-lived.
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None of this is to sug gest that the out come of the pres ent con sti tu tional

cri sis will nec es sar ily pre serve the Ca na dian pol ity. There are sim ply too

many even tu al i ties be tween now and 1992.

With this as the over all con text, I will ad dress the fed eral-pro vin cial is -

sues or chal lenges in what amounts to a set of spec u la tions or as ser tions.

Social Policy “Railway”

As we in te grate North-South, what binds us to gether as a na tion is more

and more a so cial pol icy and value sys tem “rail way” rather than an eco -

nomic pol icy rail way. This is but an other way of say ing that in creas ingly

the op ti mal cur rency area in the Mundell or trade/trans ac tions sense is

North-South, not East-West. The re lated chal lenge is how do we Ca na di ans 

main tain our so cial pol icy/value sys tem in the con text of North-South in te -

gra tion?  Sev eral im por tant im pli ca tions flow from this observation.

The Tax Transfer System as the
Redistributive Instrument

In the good old days it was pos si ble to use eco nomic pol icy mea sures to re -

dis trib ute in come East-West and away from the Amer i cans (e.g. tar iffs,

sub si dies, two-price sys tems for en ergy). With glob al iza tion and the Free

Trade Agree ment, our abil ity to use the allocative sys tem as a ve hi cle for re -

dis tri bu tion is se verely (and, in my view, ap pro pri ately) cir cum scribed.

Sub si dies will even tu ally go. For ex am ple, long dis tance tele phone rates

will be come in ter na tion ally com pet i tive. In other words, the new Na tional

Pol icy will not only be a ver sion of a so cial con tract but it will also be

delivered via the tax transfer system.

The FTA and “Place-Prosperity” Transfers

While glob al iza tion oc curs the po lit i cal econ omy of Can ada’s East-West

trans fer sys tem will come un der in creased scru tiny in the con text of

North-South in te gra tion and the FTA (note that while the FTA en hances

North-South com merce, this in te gra tion was in ev i ta ble in any event). Spe -

cif i cally, On tario’s much-her alded mag na nim ity in terms of ex ist ing re -

gional trans fers has, in my view, al ways con tained a healthy dose of

“On tario first.”  As long as trade flowed largely East-West, with On tario the 

prin ci pal North-South con duit, the sec ond-round spend ing im pacts of re -
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gional trans fers typ i cally came to rest some where in that prov ince. Un der

full North-South in te gra tion this will al ter:  in creas ingly, the sec ond-round

im pacts will come to rest in North Carolina or Cal i for nia. This will serve to

un der mine both the po lit i cal and the eco nomic ra tio nale for re gional trans -

fers, es pe cially those that priv i lege place rather than peo ple (as an im por -

tant aside, to be elaborated later, I view equalization as part of “people”

transfers).

MNCs to TNCs

A fi nal point may be made re gard ing glob al iza tion and the trans fer sys tem.

Glob al iza tion is con vert ing mul ti na tion als (MNCs) to trans na tion als

(TNCs). MNCs are or ga ni za tions that are sub ject to host coun try re quests

or re quire ments as a con di tion for en try. TNCs en ter on equal terms with

do mes tic com pa nies. Pro vi sions like “na tional treat ment” un der the FTA

or the sin gle Eu ro pean pass port sched uled for 1992 al low TNCs to re place

MNCs. One im pli ca tion of this is that the op er a tion of wel fare states ev ery -

where are be ing re con sid ered. A di lemma arises be cause many, if not most, 

wel fare states are geared to their na tional pro duc tion ma chines. As pro duc -

tion be comes in creas ingly in ter na tional these wel fare states are, in vary ing

de grees in var i ous coun tries, be ing set adrift. The chal lenge be comes:  what

is the op ti mal na ture of a na tional so cial contract (i.e. welfare state) in an

integrating or globalizing international economy?

Undermining the 

Social Policy Railway

Keep ing in mind ex ter nal chal lenges to the so cial con tract, I now turn to

some made-in-Can ada chal lenges. The most prob lem atic and, at the same

time, high-pro file of these can be phrased as fol lows: given that the cur rent

ver sion of Can ada’s Na tional Pol icy is along the lines of a so cial pol icy rail -

way, Ot tawa in its last two bud gets seems to be pull ing out the “last spike”

in fi nanc ing this in ter re gional trans fer sys tem. The fed eral-pro vin cial

trans fer sys tem is now in sham bles. Equal iza tion is be ing driven by the ceil -

ing, which for the cur rent year, means that ac tual pay ments are run ning

about one bil lion dollars beneath (non-ceiling) entitlements.

The story of Es tab lished Pro grams Fi nanc ing is more dra matic. Af ter

Ot tawa cut back the growth of EPF in the late 1980s to GNP-mi nus-2 per
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cent and later to GNP-mi nus-3 per cent, the ef fect of the last two fed eral

bud gets has been to freeze EPF in nom i nal terms through to 1995 (ex cept for 

pop u la tion growth, which could add one per cent per year). In terms of the

Can ada As sis tance Plan (CAP), Ot tawa has capped fed eral pay ments to the 

three have prov inces:  the trans fers can only grow by five per cent each

year. To this trio one might also add the pri vat iza tion-cum-cut backs in Un -

em ploy ment In sur ance (UI), in clud ing a 24 per cent in crease in pre mi ums

in July 1991.

Canada Assistance Plan

Looked at in some what greater de tail, the cap on CAP “equal izes” the

trans fers in ques tion. This may be “po lit i cally cor rect,” but it rep re sents a

dra matic shift in terms of the orig i nal ra tio nale of CAP. What it means is

that, as a re sult of the close to $2 bil lion in crease in wel fare pay ments re -

cently, On tario will re ceive a five per cent in crease in its ex ist ing fed eral

CAP pay ments in stead of the near $1 bil lion ad di tion un der the for mer re -

gime. In deed, one can le git i mately raise the is sue of whether On tario

would have em barked on its re cently ex panded wel fare sys tem if it had re -

al ized that Ot tawa was about to al ter its pay ment pro gram. And as a re cent

Su preme Court de ci sion makes clear, since these trans fer pro grams are fed -

eral pro grams, they can be re de signed by Ot tawa without notice to suit its

own needs and/or preferences.

Established Programs Financing

The im pli ca tions for EPF are in a sense even more dra matic, but not yet

broached. Should the EPF ceil ing re vert to GNP-3 per cent be yond 1995, the

even tual re sult will be that the tax-point com po nent of EPF ex ceeds the ceil -

ing so that the cash com po nent falls to zero. For Que bec, this will oc cur

about the mid-1990s and for the re main ing prov inces some time early in the

next mil len nium (see the fol low ing sec tion for elab o ra tion). When the cash

com po nent falls to zero, how will Ot tawa as sert any in flu ence in terms of

na tional stan dards (for medicare, for ex am ple)?  One an swer is con tained

in the 1991 fed eral bud get. Ot tawa will im ple ment its own ver sion of the

golden rule:  it will stop sup ply ing the gold, but it will not stop making the

rules.
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Disappearing Cash Transfers

More daunt ing with re spect to EPF is the Que bec po si tion vis-B-vis the rest

of the prov inces. Que bec re ceives 16.5 per sonal in come tax points more

than the other prov inces. This is off set by the fact that Que bec re ceives an

equiv a lent amount less in fed eral cash trans fers than do the re main ing

prov inces (all prov inces were given this op tion ear lier, and only Que bec

took ad van tage of the of fer). Of 16.5 points, 8.5 are al lo cated to EPF. As

noted, this means that in a year or two the value of Que bec’s tax points for

EPF will ex ceed the over all ceil ing. What will hap pen then is far from clear.

At one ex treme, the cash trans fer will sim ply fall to zero and stay there.

Que bec will then re ceive EPF pay ments which, over all, will ex ceed the ceil -

ing. How long will it take the other prov inces to de mand the same treat -

ment as Que bec?  At the other ex treme, Ot tawa can in sist that the cash

pay ments be come neg a tive, i.e., Ot tawa will re duce cash trans fers to Que -

bec from other pro grams such as equal iza tion. This will surely pre cip i tate a

dra matic con fron ta tion since it will be viewed by Quebec as a federal

confiscation of its tax points.

To un der stand what is at stake here, some ball park num bers are in or -

der. The EPF ceil ing, in ag gre gate, is about $20 bil lion. Of this, just over $12

bil lion is in the form of tax point trans fers with about $7.5 bil lion in cash

trans fers. The value of an equal ized per sonal in come tax point is in the or -

der of $900 mil lion; if Ot tawa were to give all prov inces the 8.5 tax points

that Que bec has, the re sult would be roughly equal to the ex ist ing cash

trans fer. Ob vi ously, this is not go ing to hap pen, since it would even tu ally

re sult in an in crease in EPF trans fers com pared to the pre-freeze sta tus quo.

Some tax point trans fer may be needed, how ever, to get Ot tawa out of this

im pend ing di lemma. 

A Veritable Transfer State

To this point, it prob a bly ap pears to the reader that I take a dim view of fed -

eral ini tia tives on the trans fer front. The tim ing is most un for tu nate in terms 

both of the phase of the cy cle and the on go ing con sti tu tional cri sis. When

fu ture schol ars look back at the de cade of the 1980s, the in ap pro pri ate ness

of the To ries’ fis cal (and in deed macro) pol i cies will be strik ingly ev i dent.

Equally in ap pro pri ate is the lack of no tice typ i cally as so ci ated with fed eral

freezes and cuts. Surely the worst po lit i cal job in this country is that of a

provincial treasurer!
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That said, how ever, some thing has to give on the trans fer front, for

Can ada is be com ing a ver i ta ble “trans fer state.” Equal iza tion has gone well 

be yond the for mal equal iza tion pro gram—it in cludes UI and now CAP as

well as many line de part ments. Changes were de signed to achieve

“place-pros per ity”;  in the event, they priv i lege nei ther places nor peo ple.

Yet there are those who are ar gu ing for ex tend ing the for mal equal iza tion

pro gram to en com pass “needs.”  Spe cif i cally, it is ar gued that the share of

fed eral fund ing for CAP should be linked to some in di ca tor like the in ci -

dence of un em ploy ment. But this would re sult in a vi cious cir cle. The high

At lan tic un em ploy ment rates are to a sub stan tial de gree a re sult of the

trans fer sys tem, i.e. they are a re sult of ex ist ing (and in cen tive-dis torted)

fed eral lar gesse. To throw yet more money at this “prob lem” is to as sume

that some how a nor mal con di tion rep re sents a dis equi lib rium. In re al ity,

our en trenched re gional dis par i ties rep re sent a pol icy-in duced equi lib -

rium.

The Canadian Economic Union

Even Ot tawa, de spite its re cent ini tia tives, has not un der stood its com plic -

ity in this sit u a tion. For ex am ple, one of the thrusts in the re cent Throne

Speech is an em pha sis on com pet i tive ness; within this, a key el e ment is to

en hance the in ter nal eco nomic mar ket (or the Ca na dian eco nomic un ion).

What Ot tawa has in mind here is to strike down high-pro file im ped i ments

like the pro vin cial beer fiefdoms and pro vin cial pur chas ing pref er ences. In

my view, how ever, by far the most se vere im ped i ments to the op er a tions of

the in ter nal com mon mar ket are those im plicit bar ri ers that dis tort the op ti -

mum dis tri bu tion of peo ple by dis tort ing not only the in cen tives to mi grate

but as well the in cen tives to ac quire hu man cap i tal.2  Rec og ni tion that these

im plicit bar ri ers serve to fragment the Canadian economic union has not

yet infiltrated Ottawa’s thinking.

Centralization/Decentralization

Can a frag mented un ion work?  Many Ca na di ans, or at least many

non-Que bec Ca na di ans, be lieve that Can ada is al ready very de cen tral -

ized—prob a bly too de cen tral ized. There are plenty of com par a tive “ra tios” 

from other fed er a tions and trends within Can ada that can os ten si bly sup -

port such a claim. My view is that Can ada can hardly be called de cen tral -
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ized in an ef fec tive sense when, in one fell swoop, Ot tawa can un der mine

the fis cal po si tions of all the prov inces. And the worst of the pro vin cial

fiscal crunch is probably yet to come.

A sec ond and re lated ob ser va tion is that we will fi nally be gin to see

some ef fec tive de cen tral iza tion. Prov inces have the choice of rais ing taxes

to place their ex ist ing so cial pro grams on a sus tain able ba sis, of al ter ing

these “na tional” pro grams, or most likely some com bi na tion of the two. Ei -

ther op tion will en hance ef fec tive de cen tral iza tion.

Rates and Bracket Freedom Under the
Shared Personal Income Tax

As part of the 1991 fed eral bud get, Ot tawa ap pears will ing to en ter tain the

no tion that the prov inces that are sig na to ries to the tax col lec tion agree -

ments for the per sonal in come tax (i.e. all prov inces ex cept Que bec, which

has its own PIT) be given rate and bracket struc ture free dom in terms of the

op er a tions of the pro vin cial com po nent of the shared PIT. This is in part a

de fen sive move be cause even be fore the 1991 bud get some prov inces were

se ri ously con tem plat ing fol low ing Que bec’s lead and es tab lish ing their

own sep a rate per sonal in come tax sys tems. How ever, it can also be viewed

as an ac com mo dat ing move on Ot tawa’s part be cause of the fis cal bind it

has placed on pro vin cial bud get ing. Re gard less of Ot tawa’s mo tives, the

re sult is again de cen tral iz ing in that it will not only al low greater fis cal flex -

i bil ity to the prov inces but will also give them a greater say in the dis tri bu -

tion of in come via the tax sys tem. I have long been in fa vour of re plac ing the 

cur rent “tax on base” with a “tax on tax.”3 With some prov inces cur rently

mount ing up to eight tax cred its, sur charges or flat taxes within the ex ist ing

shared PIT sys tem,4 why not give the prov inces the flex i bil ity of their own

rate and bracket struc tures since they are ap proach ing this in any event?

Note that under such a system, Ottawa would still define what constitutes

income for tax purposes.

Regional Rationalization

The fed eral cuts and freezes in in ter gov ern men tal trans fers are also hav ing

an im pact in other ar eas. For ex am ple, the Mar i time prov inces are fi nally

think ing of ra tio nal iza tion across their three prov inces. The only no ta ble

ini tia tive in this area thus far has been the de ci sion by New Bruns wick to
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hire a Nova Sco tia com pany to pro duce New Bruns wick licence plates. But

this is at least a be gin ning. The po ten tial for reap ing econ o mies of scale is

surely very sig nif i cant in ar eas such as ra tio nal iz ing the uni ver sity sec tor,

medicare, the hy dro grid, gov ern ment pur chas ing, tax har mo ni za tion, and

greater con trol of UI (in clud ing some tem po rary con tin u ing in ter re gional

sub si dies). In ter pro vin cial co op er a tion and in te gra tion will also be gin to

char ac ter ize the West. These di rec tions are es sen tial and, as sum ing we

back away from the existing distortions in the transfer system, rather

inevitable.

Ontario and the Federation

To un der score this point about in ev i ta bil ity it is im por tant to rec og nize the

dra mat i cally al tered role of On tario in the fed er a tion. Some ag gre gate

num bers are in struc tive here. In terms of net fed eral spend ing ben e fits (in -

flows mi nus out flows) for 1988, the At lan tic prov inces “gain” to the tune of

roughly $3,000 per ca pita for New Bruns wick and over $5,000 per ca pita in

P.E.I. Man i toba and Sas katch e wan are not that far be hind ei ther. Al berta

leads the way in terms of per ca pita con tri bu tions on the part of the three

have or “con trib ut ing” prov inces. How ever, in terms of over all dol lar

flows the roughly $1,000 per ca pita for On tario trans lates into an out flow

not far off the $9.7 bil lion mark (i.e. the value of the fore cast On tario def i cit). 

I am not sug gest ing that such cal cu la tions have much to com mend them in

terms of as sess ing who ben e fits from the Ca na dian fed er a tion. How ever,

they do pro vide a con ve nient back drop for fo cus ing on the im pli ca tions of

the On tario bud get for the Ca na dian econ omy.5

Is Ontario’s Tax Base Migrating South?

On tario is in rough eco nomic shape. High in ter est rates and an over val ued

dol lar have taken (and are still tak ing) their toll in terms of man u fac tur ing

plants, let alone jobs. Cross-bor der shop ping is be com ing en demic. On -

tario’s wel fare rolls are mush room ing. Over lay ing all of this is a fore cast

dou bling of On tario’s debt—es sen tially from $40 bil lion to $80 bil lion over

the next four years. Even af ter four years, the pro jected On tario def i cit will

be roughly $7 bil lion. Thus, some fur ther tax hikes are prob a bly wait ing in

the wings. How ever, by some mea sures On tario is al ready the most taxed

jurisdiction in the country.
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Is On tario putt ing its tax base at risk?  At what point will the on go ing

south ward shift in eco nomic ac tiv ity be come a whole sale mi gra tion?  One

need not pro vide full an swers to these ques tions in or der to de rive the fol -

low ing im pli ca tion: if the in dus trial heart land be gins to fal ter, the in ter re -

gional dis tri bu tional tap will of ne ces sity be tight ened. This is a fur ther

rea son for Can ada East and Can ada West to pur sue in ear nest a needed ra -

tio nal iza tion of the de sign and de liv ery of the so cial en ve lope across their

re spec tive eco nomic spaces.

Canada Without Quebec

The “bon voy age” move ment in the Rest of Can ada is pred i cated in part on

the fact that, with Que bec out of the way, ROC can then re de sign it self in its

own like ness and im age. How ever, as I have elab o rated else where, a rend -

ing of the na tion will al most surely have a fur ther sub stan tial neg a tive im -

pact on On tario.6  The con cep tion that On tario will, in an in de pend ent

ROC, con tinue to fund re gional trans fers at the for mer level on the one

hand and bow to West ern de sires on the other for a Tri ple-E Sen ate (or a

breakup of On tario into two or more prov inces) is surely ques tion able and

per haps far-fetched. At some point On tario will be forced to act in its own

self-in ter est. Thus, while a Can ada with out Que bec may be vi a ble, it will

not be the sort of country that many Canadians are now describing.

Ontario as Social Policy Leader

At least two other im pli ca tions with re spect to On tario merit dis cus sion.

The first is that On tario ap pears de ter mined to use its tax base to be come

Can ada’s so cial pol icy leader. As long as Que bec was the leader (or be fore

this, Sas katch e wan), New Bruns wick might con tem plate sim i lar ini tia -

tives, al though if the tax price were too high that would be the end of the

story. Not so with On tario as the so cial pol icy leader. Here, Sec tion 36 of the

con sti tu tion (equal iza tion, cor rect ing re gional dis par i ties, equal ity of op -

por tu nity) will be gin to en ter the game and Ot tawa will soon find it self

pres sured to en sure that all Ca na di ans have ac cess to the same level of pub -

lic goods and ser vices as Ontarians. Ei ther the fed eral gov ern ment will be

forced to aban don its def i cit re duc tion strat egy or Can ada will be gin to see

a di ver gence in the so cial pol icy en ve lope on a re gional ba sis (which in turn

might trigger its own set of adjustments such as in-migration to Ontario).
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What Does Ontario Want?

On tario has not bought into Ot tawa’s view of ap pro pri ate macro pol icy

(nor, for that mat ter, have I).7  Nor has it ac cepted Ot tawa’s in ter pre ta tion

of com pet i tive ness, which On tario in ter prets as lit tle more than buy ing into 

the Amer i can creed!  Phrased some what dif fer ently, On tario re fuses to go

the “low wage, low tax, low trans fer” route. Pre sum ably its sights are set on 

rep li cat ing the pol i cies of the so cial de moc ra cies of Eu rope which are “high

wage, high tax, high trans fer” states and tend to em body a close work ing

re la tion ship among busi ness, la bour and gov ern ment. This is a very tall or -

der, par tic u larly with re gard to get ting business on side, in light of

Ontario’s recent budget.

Again, I do not want to pre dict whether On tario will suc ceed in this

endeavour, only that it will give it a try. What this will im ply, how ever, is

that On tario will want con trol over a lot of new le vers in or der to frame a

com pre hen sive in dus trial strat egy. For ex am ple, it will have to in te grate

fully its so cial and eco nomic pol icy, and for this it will need in flu ence in

terms of re train ing, un em ploy ment in sur ance, and re search and de vel op -

ment, along with greater flex i bil ity on the tax side. Thus, strange as it might

at first ap pear, my pre dic tion is that On tario will find it self in the fore front

of the decentralist move ment in the coun try.

Conclusion

What Does Ottawa Want?

Is there more to Ot tawa’s agenda on the in ter pro vin cial front than def i cit

re duc tion?  I do not know the an swer to that but let me pro pose the fol low -

ing sce nario. Ot tawa is fed up with lack of vis i bil ity and lack of ac count abil -

ity with re gard to the fed eral-pro vin cial trans fer sys tem. This is be com ing

par tic u larly ev i dent in the on go ing con sti tu tional cri sis where the fed eral

view is that in di vid ual Ca na di ans do not at tach suf fi cient im por tance to the 

so cial pol icy role of Ot tawa in their lives. One so lu tion, there fore, is to con -

vert as pects of the fed eral trans fer sys tem into the so cial pol icy equiv a lent

of the Ca na dian Char ter of Rights and Free doms, i.e. to be gin to by pass the

provinces and make direct payments to citizens.

The so cial programme where this will be come most ev i dent is the Can -

ada As sis tance Plan. The old re gime can not be res ur rected with out dra mat -
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i cally in creas ing the flow of funds to the three have prov inces. I do not think 

that this is in store, and there fore I at tach some cre dence to the ru mour that

Ot tawa will re place CAP with a dra mat i cally en hanced child tax credit,

leav ing the prov inces to top this up with pro vi sions for adults. The ob vi ous

coun ter part to this is the es tab lish ment of stu dent ed u ca tion vouch ers for

post-sec ond ary ed u ca tion that are us able any where in Can ada (and per -

haps day care vouch ers as well, once Ot tawa's fis cal po si tion strength ens).

The prov inces have never been en thu si as tic about vouch ers, but vouch ers

will prob a bly be viewed quite fa vour ably if the al ter na tive is the cash com -

po nent of EPF fall ing to ward zero. I do not think that Ot tawa has much in -

ter est in be com ing in volved in the man age ment of medicare, al though it

will in sist on prin ci ples re lat ing to por ta bil ity, ac ces si bil ity, and so on. My

pre dic tion here is that Ot tawa will trans fer a few equal ized tax points to the

prov inces, thereby ef fec tively scut tling EPF.

In sum then, I can vi su al ize a pro cess whereby Ot tawa re struc tures the

fed eral-pro vin cial trans fer sys tem away from the prov inces and to ward di -

rect trans fers to cit i zens. The quid pro quo for the have-not prov inces will be

an en hanced equal iza tion sys tem (which would be come the only fed -

eral-pro vin cial trans fer) and, for the have prov inces, an en hanced tax point

trans fer. Pre sum ably, how ever, the over all pack age will still place fis cal

pres sure on the prov inces. And if Ot tawa is as at tached to free ing up the

Ca na dian eco nomic un ion as it sug gests, then the nat u ral cor ol lary will be

to adopt the Mac don ald Com mis sion rec om men da tion and leave all place

pros per ity ac tiv i ties, apart from equal iza tion, to the prov inces.

The “Let’s Equalize Everything”
Alternative

At the op po site end of the spec trum is the pos si bil ity that Ot tawa could fol -

low a strat egy more in keep ing with the typ i cal Ca na dian ap proach to the

so cial en ve lope—to in tro duce an equal iza tion com po nent not only into all

so cial pro grams but into line de part ments as well (as noted ear lier, this is

what Ot tawa has done with the Can ada As sis tance Plan). But this could be

taken fur ther, for ex am ple by in tro duc ing a “fis cal needs” com po nent into

CAP whereby the fed eral share of CAP fund ing would de pend on, say, the

rate of unemployment in the provinces.

There are two prob lems with this ap proach. First, it runs coun ter to the

no tion that this time around at ten tion has to be paid to the eco nomic vi a bil -
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ity of any re con sti tuted Can ada. Sec ond, this ap proach has failed mis er a bly 

in terms of pro duc ing tan gi ble ben e fits. It is place pros per ity writ large, al -

low ing vir tu ally ev ery fed eral pro gram or de part ment to be come in volved

in the redistributive game. One can not fol low this pat tern and also rec om -

mend en hanc ing the in ter nal eco nomic un ion be cause these pol i cies run

coun ter to an eco nomic un ion. I hope that past ex pe ri ence and global im -

per a tives have put an end to this ap proach to pol icy mak ing, but one never

can be sure.

A Social Charter?

All of this leads in the di rec tion of con sid er ing whether Can ada ought to in -

tro duce a so cial char ter as an in te gral part of its new con sti tu tional pro pos -

als. It is true that the ex ist ing fed eral-pro vin cial trans fer sys tem is in a

sham bles and one can rea son ably ex pect the poorer prov inces to in sist on

some re newed com mit ment on this front be fore ac cept ing any re con sti -

tuted fed er a tion. A so cial char ter offers one way to approach all of this.

I do not think, how ever, that there is a gen u ine de sire on the part of Ca -

na di ans to en trust so cial pol icy to the courts via some ver sion of a jus ti cia -

ble so cial char ter. More likely, the so lu tion will be an ex panded ver sion of

Sec tion 36 (which deals with equal iza tion pay ments and equal ity of op por -

tu nity across re gions). None the less, this area has very pow er ful sym bolic

di men sions be cause, as noted ear lier, much of the glue that binds Can ada

to gether is so cial pol icy glue. At the very least, given the dis in te gra tion of

the ex ist ing frame work, if Ot tawa wants to avoid pres sures for a so cial

char ter it is go ing to have to pro pose a sta ble frame work for fed eral-pro vin -

cial trans fers lead ing to the spring 1992 re ne go ti a tion of the quinquennial

fis cal ar range ments.
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Decentralization:
The External Dimension

Charles F. Doran

TO MOST AMER I CANS, ENG LISH CAN ADA and Que bec seem like an af flu ent,

ex tremely well-ed u cated cou ple locked in a mar riage dis pute. Af ter

many years of mar riage they con tem plate di vorce. The Amer i can im pulse

is to say, “But why? You al ready have everything.”

To Que bec the Amer i cans say, “You al ready are a société distincte. You

al ready have won the rev o lu tion. Why risk its ben e fits?”

To Eng lish Can ada the com ment is, “Value your com pan ion, for the

un ion is worth the sac ri fice.”

Amer i cans want Ca na di ans, what ever their lan guage or eth nic back -

ground, to con sider what econ o mists call op por tu nity costs—namely,

what life will be like for each pol ity af ter the di vorce. What Amer i cans

would like to rec om mend to Can ada is a good fam ily coun sel lor. Most

Amer i cans, wiser than I, know better than to al low them selves to be en ticed 

into such a per il ous role. This seems all the more ap pro pri ate since the

fédéralistes in Que bec want to give une derniPre chance au reste du Can ada [a

last chance to the rest of Can ada].

 Let me set out the ground rules of this dis cus sion. First, pro cess has al -

ready pre judged out come. Que bec al ready knows that in so far as it wishes

and as it pro ceeds by dem o cratic vote, it can de clare au ton omy im me di -

ately. In a sense, that takes all the fun out of the strug gle. I now see that there 

are di verse views at this sym po sium re gard ing the is sue of dem o cratic pro -

ce dure, some of which I’m sure are tac ti cal, but some of which may be

deeper and thus cast a long shadow in the sense of the sig nif i cance of the

out come.
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Sec ond, the strug gle is re ally in ter nal to Que bec. I would say that the

strug gle is re ally in ter nal to francophone Can ada if I were not aware that 20

per cent of the francophone pop u la tion in Can ada lies out side Que bec’s

bor ders in places like New Bruns wick, Man i toba, and south ern On tario.

But in my view, Can ada’s fu ture will largely be de ter mined in Que bec dur -

ing the next two years. Eng lish Can ada is nei ther united enough nor ad min -

is tra tively and po lit i cally ca pa ble of mount ing a full-scale re sponse to the

Allaire re port, which is the most im por tant doc u ment in Can ada since

patriation of the Con sti tu tion.

Third, the United States would pre fer to see a strong and united Can -

ada. There is no doubt about that. But the United States can live with vir tu -

ally any out come that Que bec and Ot tawa can de vise. What the United

States wants is for Quebeckers and for all Ca na di ans to be rea son ably

happy. That will make life next door eas ier. He do nism is not writ ten into

the Ca na dian Con sti tu tion as it is into the Amer i can Dec la ra tion of In de -

pend ence. Amer i cans worry that deep de cen tral iza tion or, for that mat ter,

a com plete break, will fail to bring hap pi ness ei ther to Que bec or to Eng lish

Can ada.

Set against this back ground, what I pro pose to com ment on is the fol -

low ing ques tion. How will deep de cen tral iza tion, or a com plete break, af -

fect the ex ter nal ca pac ity of Que bec and Eng lish Can ada to de fend and

fur ther the in ter ests of their cit i zens? This may seem like a re dun dant ques -

tion since, re gard less of state size, vir tu ally all gov ern ments have a seat in

the UN Gen eral As sem bly, for ex am ple, and all have a sin gle vote. For eign

pol icy may look to some like a con stant across all states. Sov er eignty is sov -

er eignty. Or, in the light of in ter de pen dence, the lack of sov er eignty in one

place is pre cisely the lack of sov er eignty else where. But let us ex am ine this

ques tion of for eign pol icy ca pac ity and cit i zen in ter ests more closely.

Size and Foreign Policy Capacity

Can ada is pres ently a coun try of 25 mil lion peo ple, rank ing it among the

less pop u lated states. But its huge ter ri tory and large GNP place it among

the ma jor in dus trial states of the world. Sup pose it were bro ken up. Que bec

with some six mil lion peo ple would be smaller than the met ro pol i tan area

of Chi cago. With out Que bec, Eng lish Can ada would shrink to the size of

some of the smaller European states. 
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The first ca su alty would be Can ada’s drop ping out of the Club of Seven 

ad vanced in dus trial sum mit coun tries. Does this mat ter, apart from the

pres tige as so ci ated with “a seat at the ta ble?” I sub mit that loss of mem ber -

ship does mat ter to Ca na di ans since all is sues of po lit i cal and eco nomic

sub stance are dis cussed at these sum mits. 

Not to be in volved means that one is “out side the loop,” that one does

not get the same type of di rect in for ma tion. The ca pac ity to score points on

mon e tary pol icy or in the cre ation of de fen sive co ali tions is a func tion of be -

ing di rectly in volved when pol i cies are dis cussed and de ci sions are made.

The av er age cit i zen may not think that mem ber ship in the Club of Seven

mat ters, since one can not eat pres tige. But when it co mes to whether in ter -

est rates af fect ing the pur chase of a house or car are a per cent or two lower

or higher, the ca pac ity to in flu ence de ci sions that ul ti mately af fect those in -

ter est rate pol i cies be comes a mat ter of ob vi ous sig nif i cance.

Part of the rea son that Que bec na tion al ists seek in de pend ence is that

they want Que bec to be less de pend ent upon its ex ter nal po lit i cal en vi ron -

ment in clud ing Ot tawa, other Ca na dian prov inces, the United States, and

the rest of the in ter na tional sys tem. But would Que bec be less de pend ent or

more de pend ent af ter a dec la ra tion of sov er eignty? I be lieve that Que bec

will be more sub ject to po lit i cal ma nip u la tion and to ac tual eco nomic de -

pend ence fol low ing au ton omy. The same of course would be true for Eng -

lish Can ada on a pro por tion ate ba sis.

At pres ent Ot tawa can me di ate be tween ex ter nal ri vals and com pet i -

tors on the one hand, and the prov inces, in clud ing Que bec, on the other.

This me di a tion takes a num ber of paths. Can ada as a sin gle unit has enough 

clout to pro tect its in ter ests and to de mand vis i bil ity on the global stage. It

can not be ig nored on most is sues that will af fect the in di vid ual prov inces. It 

com bines eco nomic weight with a de fence ca pa bil ity that gains it en trance

to most in ter na tional cir cles. Be cause of its size it can af ford to de vote sub -

stan tial re sources to its dip lo matic ef forts.

Me di a tion also oc curs through a screen ing ef fect. The ac tiv i ties of the

prov inces, in clud ing their in dus trial pol i cies, are not looked at with quite

the same in ten sity by the in ter na tional com mu nity when they are part of

the larger Ca na dian pol ity, where their ef fects tend to get av er aged into the

over all Ca na dian way of do ing things. But in iso la tion, both Eng lish Can -

ada and Que bec will be ex posed to a much finer scru tiny be fore the GATT

and with re spect to all in di vid ual treaty ob li ga tions. The smaller units will
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be ex pected to com ply more punc til i ously than at pres ent, with terms that

may be more oner ous be cause less co or di nated Ca na dian ca pa bil ity has

un der writ ten their ne go ti a tion.

Small is not beau ti ful in world pol i tics. There is no rea son to be lieve

that re la tions per se be tween Wash ing ton and Eng lish Can ada, and Wash -

ing ton and Que bec, would be of lesser qual ity than at pres ent. But if Ca na -

di ans be lieve they are ig nored now, with a pop u la tion of 25 mil lion and an

eco nomic prod uct of cor re spond ing size, what will the sit u a tion be with a

pop u la tion of un der 20 mil lion and un der 7 mil lion, re spec tively?

Other gov ern ments un will ing to take the long view may not be pre -

pared to treat the smaller Ca na dian and Que bec en ti ties so lightly. Mr. Tru -

deau and his cab i net col leagues at tempted val iantly to make the no tion of

the Third Op tion work, i.e. to broaden ties with Eu rope through the

so-called con trac tual link, and to use Eu rope and Ja pan as coun ter weights

to the United States. The Third Op tion failed not be cause it was badly con -

ceived or even badly im ple mented; it failed be cause Can ada did not have

enough over all weight ei ther eco nom i cally or po lit i cally to cause Eu rope

and Ja pan to al ter their own in ter ests and for eign pol icy paths. They saw no

ad van tages to them selves in the ar range ment that they could not al ready

ob tain from Can ada on less costly terms.

Some dis cus sion now oc curs in Que bec cir cles about us ing France as a

coun ter weight to both Eng lish Can ada and the United States. In con cept,

once again, the no tion is at trac tive from the Que bec na tion al ist point of

view. Re la tions be tween Que bec gov ern ment of fi cials and France are cer -

tainly cor dial. In a re cent ar ti cle in Le Figaro en ti tled (what else?) “Vive le

Québec li bre!” the as ser tion was made that France would be the first to rec -

og nize an in de pend ent Que bec. But for France to be come a more im por tant

fac tor in the eco nomic and po lit i cal life of Que bec, sev eral things would

have to oc cur.

France would need to have suf fi cient room for ma noeuvre to pur sue

pol i cies within the Eu ro pean Com mu nity that might con ceiv ably dif fer

sub stan tially from those of, for ex am ple, Brit ain and Ger many. Like wise,

France would have to be pre pared to put Que bec in ter ests in front of its in -

ter ests with the much larger Eng lish Can ada and with the United States. Is

there any rea son to be lieve that the out come would be much dif fer ent than

for that of the Third Op tion vis-B-vis Can ada as a whole? Pro po nents might

sug gest that ties of a com mon lan guage and cul ture ought to be worth
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some thing. In prac tice France, with its own view of its cul ture and its lin -

guis tic pu rity, is likely to de mand much more than em pa thy from an au ton -

o mous Que bec if France is to be counted on in any form of high-risk

co ali tion for ma tion in the fu ture.

The prob lem for both a sep a rate Eng lish Can ada and a sep a rate Que bec 

is that, not with stand ing events in Yu go sla via and in the So viet Un ion

where po lit i cal con di tions have been very dif fer ent from those in Can ada,

the world is mov ing not in the devolutionary di rec tion but in its op po site.

Wit ness the ef fort of Aus tria and Swe den, two smaller Eu ro pean coun tries,

to be come mem bers of the Eu ro pean Com mu nity, an en tity that has as its

avowed goal the po lit i cal amal gam ation of all of Eu rope, not its seg re ga tion 

into na tional and au ton o mous units. Even Swit zer land, with its leg end ary

aloof ness, has seen fit to move closer to the Com mu nity. Among ad vanced

in dus trial mar ket ori ented coun tries with out a com mu nist leg acy, in ter na -

tional in te gra tion is a much stron ger force than frag men ta tion.

Econ o mies of scale and the com mer cial dan gers of “bor der risk” are

such that coun tries in the late twen ti eth cen tury do not seem to be lieve that

they can af ford the lux ury of en hanced na tional au ton omy. This does not

mean that a sep a rate Eng lish Can ada and a sep a rate Que bec could not sur -

vive eco nom i cally. Much ev i dence sug gests the con trary. The cor rect ques -

tion is whether there would be risks and costs at tached to the pros pect of

smaller size. How much will smaller en ti ties have to forgo in trade or in -

vest ment terms, and how much of a loss can be ex pected in terms of forgone 

wealth and eco nomic growth? Highly suc cess ful small states like Tai wan

and Hong Kong ap pear to thrive de spite their small size. In ter na tional

trade the ory sug gests that small states are more de pend ent on the in ter na -

tional trad ing sys tem than large states. But that the ory does not as sert that

small states will nec es sar ily pros per more than big ger states. In deed, the

move ment to wards in ter na tional in te gra tion sug gests just the op po site as -

sump tion and ten dency.

This brings the dis cus sion di rectly into the frame work of North Amer i -

can free trade. To my knowl edge, the United States gov ern ment has not

made up its bu reau cratic and col lec tive po lit i cal mind about what to do re -

gard ing the Can ada-U.S. Free Trade Agree ment (FTA) if Eng lish Can ada

and Que bec ap ply as sep a rate mem bers. The ne go ti a tions with Mex ico cur -

rently as sume that Can ada will re main a sin gle ne go ti at ing unit. If any one

of the three par ties is un able to pro ceed with the ne go ti a tions for any rea -
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son, the other two par ties are per mit ted to pro ceed by them selves. But for the

pur poses of the ar gu ment here, let us as sume the ideal case; namely, that

should sep a ra tion oc cur, trea ties will hold firm for both Que bec and Eng -

lish Can ada. Other pos si bil i ties less kind to Can ada ex ist, but let's as sume

the most fa vour able case. Does ex ten sion of the FTA mean that there are no

risks or costs for the smaller re sult ing pol i ties? Un for tu nately, this

oft-made judg ment is in all like li hood quite wide of the mark.

First, the FTA does not so much guar an tee ac cess to the U.S. mar ket as

guar an tee a form of due pro cess in sit u a tions where that ac cess is de nied. It

guar an tees that a na tional of the af flicted party can sit on the panel de cid ing 

whether (1) all data have been cor rectly pre sented, and (2) the trade law of

the chal lenged state (not that of the chal lenger) has been prop erly in ter -

preted. De pend ing upon one’s view of these pro ce dures, dis pute res o lu -

tion pan els may or may not pro vide much con fi dence re gard ing the

sta bil ity of the trad ing re la tion ship.

Sec ond, the FTA and its suc ces sor, the North Amer i can Free Trade

Agree ment (NAFTA), leave un set tled much that is im por tant to trade and

com merce. Large ar eas such as ser vices are vir tu ally not cov ered. Na tional

treat ment in many ar eas such as de fence in dus tries, mar i time trade, cul -

tural in dus tries (in the case of Can ada), and en ergy is not guar an teed. Al -

though there is pro vi sion for a more pre cise ne go ti a tion of sub si dies (and

there fore of the con straints on coun ter vail ing du ties) I doubt the tech ni cal

ex per tise and po lit i cal will ex ist to com plete these dis cus sions. Thus large

ar eas of trade and com merce are with out cov er age un der the free trade

agree ments.

Third, sup pose that a com pany in On tario or Que bec de cides it needs

gov ern ment sup port to sur vive or ex pand, and that most of its out put goes

to the United States. Such a sit u a tion could in duce a chal lenge from the U.S.

Trade Of fice that would se verely limit en try of Ca na dian goods. Or sup -

pose that New York State de cided it could not count on elec tric ity from Hy -

dro-Québec or faced too many en vi ron men tal crit i cisms po lit i cally from

New York con stit u ents. In vest ment in nu clear power plants, costly though

they might be, could sharply cur tail mar kets for Que bec hy dro elec tric

power in the United States. A pop u la tion of six mil lion peo ple is likely to be

much more af fected by such a loss of mar ket than is New York State, which

would have only to face the pros pect of build ing a few more nu clear power

plants based on newly avail able safety and trans mis sion tech nol ogy.
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In short, small states are sub ject to the whims of larger mar kets with or

with out free trade agree ments that at tempt to re move some of the bor der

risk. The real le ver age co mes from ad e quate po lit i cal and eco nomic size to

make a dif fer ence in the de ci sion mak ing of the larger en tity. Re duc tions in

size carry with them the pros pect of greater de pend ency and greater

chance for ma nip u la tion.

Decentralization and 

External Relations

So far we have not said or im plied much re gard ing the im pact of deep de -

cen tral iza tion on the ca pac ity to carry out ex ter nal re la tions and to de fend

the in ter ests of con stit u ents vis-B-vis other gov ern ments. Some pro pos als

en vi sion a com mon for eign pol icy un touched by de cen tral iza tion else -

where in gov ern ment. Other pro pos als im ply a “slip pery slope” in which

de cen tral iza tion in the do mes tic econ omy and ad min is tra tion must even -

tu ally shift to de cen tral iza tion in the func tions of for eign pol icy as well.

What ever the out come here, sev eral ob ser va tions about impacts may be of

some help as these changes are contemplated.

First, for ef fi ciency of gov ern ment to be pre served, Can ada must some -

how re tain a sin gle voice in its ex pres sion of pol icy in Wash ing ton. If de cen -

tral iza tion were to in volve rep re sen ta tion by the ma jor prov inces in

Wash ing ton along with that of Ot tawa, Wash ing ton would quickly suf fer

from in for ma tion over load. In the end the var i ous in ter ests would be sep a -

rated and played off against each other. Ca na dian cit i zens would end up

the los ers.

Sec ond, the prob lem with de cen tral iza tion seen from out side is the

ques tion of whether in ter na tional agree ments would be faith fully and

com pletely hon oured by all re gional or pro vin cial group ings. That such

doubts could even be raised sug gests that di vided in ter nal sov er eignty has

ex ter nal im pli ca tions not just for the United States but for ev ery for eign

gov ern ment deal ing with Can ada. If any thing, a Ja pan or a Ger many is

likely to be more con cerned with ques tions of re li abil ity than the United

States. Given the de sire to di ver sify trade and com mer cial links, the states

most nec es sary to the pro cess may be the ones most put off by the un cer -

tain ties in her ent in deep de cen tral iza tion.

Third, there is some anx i ety ex ter nally that deep de cen tral iza tion re -

ally means ty ing the hands of Ot tawa in terms of spend ing and the rais ing
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of taxes. In so far as this is true, Ca na dian for eign pol icy could not but be af -

fected by a more cir cum scribed Ot tawa. Can ada will be less able to un der -

take large ex ter nal pro jects. It will not be able to ob li gate its con stit u ents in

the same way as in the past. What all of this could lead to is a “hol low ing

out” of Ca na dian for eign pol icy.

Not with stand ing each of these con cerns, the ef fects of de cen tral iza tion

on Ca na dian for eign pol icy con duct are likely to be less far-reach ing than

the ef fects of a breakup of the coun try. In each case the mea sure is the ef fect

on the ca pac ity to de fend or fur ther the in ter ests of in di vid ual con stit u ents.

For eign pol icy con duct is not just some type of add-on not very rel e vant to

the larger in ter ests of a con stit u ency. Es pe cially for a coun try as heavily in -

volved in trade and com merce as Can ada, the ex ter nal di men sion re quires

con sid er ation not un like the con sid er ation given to in ter nal ad min is tra tion

and de ci sion mak ing.

Democracy and Secession

For out sid ers, one of the traits that makes all of Ca na dian so ci ety, both

anglophone and francophone, dis tinc tive as op posed to dis tinct is that it

has ac cepted civ i lized rules of di a logue. More par tic u larly, it has in sisted

scru pu lously on dem o cratic pro ce dure. A rea son why Amer i cans have

looked upon the de bate over the Que bec role with an ap pro pri ate aloof ness

is that these rules of dem o cratic pro ce dure seemed en trenched. The state -

ments by René Lésvesque re gard ing a com mit ment to the dem o cratic pro -

cess en cour aged Amer i cans to dis so ci ate them selves from the Ca na dian

de bate, even though most of them dis agreed with the na tion al ist plat form

of the Parti Québécois. Since no body can pre dict what a more ac tive Amer i -

can role might en tail, this dissociation is in the interest of all the parties to

the debate.

Two ground rules for the di a logue con tinue to be es sen tial. First, all the

ac tors ought to re af firm their com mit ment to the dem o cratic pro cess in all

de ci sion mak ing. This does not mean they have de ter mined what kind of

ma jor ity is ac cept able for as sert ing se ces sion. Each par tic i pant in the de bate 

may find post pone ment of this is sue tac ti cally ad van ta geous. But once the

ap pro pri ate type of ma jor ity is de ter mined, both Ot tawa and Que bec City

ought to re af firm the com mit ment to abide by ma jor ity rule. In 1991, not to

ac cept that Que bec has a dem o cratic right of se ces sion means that the ref er -

en dum in 1980 was an ex er cise in ab sur dity, since in this view (i.e. that no
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right of se ces sion ex isted), a “yes” vote would not have been ac knowl -

edged as valid.

To at tempt to deny a dem o crat i cally-cho sen de ci sion to se cede is to as -

sert that Que bec na tion al ists have mis led them selves and their con stit u ents 

for at least two de cades. It also means that those who trusted in dem o cratic

pro ce dure in Que bec will now be en cour aged to re ject it and pos si bly to

con sider non-dem o cratic al ter na tives, some of which may be il le gal. This

will set back the cause of de moc racy in North Amer ica and world-wide, es -

pe cially since dem o cratic pro ce dure is cur rently be ing ap pealed to in other

world con texts of se ces sion, even where there is no tra di tion of dem o cratic

rule. In sta bil ity and vi o lence have been avoided through out most of the

his tory of the Que bec na tion al ist ex pe ri ence. Ad her ence to dem o cratic

prin ci ple is the best guar an tee that par tic i pants in this di a logue will con -

tinue to rely on civ i lized means to de ter mine whether Que bec re mains in

Con fed er a tion.

Sec ond, the mat ter of bound aries is hotly con tro ver sial. Most

Quebeckers have long as sumed that the bound aries of the prov ince are for -

mally de lin eated. But since some of these bound aries were de ter mined by

the Crown as late as the lat ter nine teenth cen tury and were not al ways a

part of Lower Can ada, and since some of the ar eas in ques tion are claimed

by na tive peo ples, a court might de cide that an in de pend ent Que bec would

en com pass a smaller area than at pres ent. Such a strat egy of rais ing dis -

puted bound aries might also be re garded as a way of sway ing opin ion in

Que bec against the in de pend ence op tion. But the strat egy could back-fire.

It could in flame opin ion, es pe cially among the ex treme na tion al ists. If the

ap pro pri ate court to de cide these mat ters were the Ca na dian Su preme

Court rather than an in ter na tional court, again Que bec na tion al ists might

nois ily ob ject. Be cause of the emo tional con tent of these bor der mat ters, all

par tic i pants ought to pro ceed with great po lit i cal cau tion and le gal care.

Ot tawa can best serve the cause of “peace, or der, and good gov ern ment”

when all the ac tors be lieve that the gov ern ment has treated them and their

in ter ests fairly.

Conclusions

This short pa per does not pre tend to pres ent a com plete pic ture of all as -

pects of struc tural change in Can ada. Eng lish Can ada and Que bec may

well find some goals so com pel ling that all else is to be ig nored in the fi nal
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judg ment. On the other hand, to treat the ex ter nal di men sion as a con stant,

as though struc tural change will have no ef fect on for eign pol icy con duct, is 

a large error.

Mac ken zie King al leg edly told the young Lester Pearson, “In the

course of hu man his tory far more has been ac com plished for the wel fare

and the prog ress of man kind in pre vent ing bad ac tions than in do ing good

ones.”1 That is some thing of the spirit in which these mod est com ments on

the truly mon u men tal changes now con tem plated in Can ada have been of -

fered by a sym pa thetic and in ter ested friend.

Notes
1 Pe ter C. Newman, The Dis tem per of our Times (To ronto: McClelland &

Stew art, 1968), p. 52.
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The International Relations of
Provinces and States:

Federalism in an Age of
Economic Interdependence

Earl H. Fry

Canada’s Unity Crisis: 

A U.S. Perspective

BILL 150 HAS BEEN IN TRO DUCED in Que bec’s Na tional As sem bly, stat ing

that Que bec has two po lit i cal op tions: re newed fed er al ism or sov er -

eignty. Pre mier Rob ert Bourassa has vis ited Wash ing ton to em pha size his

sup port for the re newed fed er al ism op tion. Ear lier, Jacques Parizeau made

his trek to Wash ing ton to ex plain why sov er eignty was the best op tion, and

why this course of ac tion would harm nei ther the stra te gic nor the business

interests of the United States.

How is Can ada’s cur rent cri sis in constitutionalism, unity, and fed er al -

ism per ceived in the United States? As is com mon, few Amer i cans are even

aware of what is oc cur ring in Can ada. Far more Amer i cans have heard of

Lake Lou ise than Lake Meech. Not one in 10,000 would have any idea of

what type of an i mal is the Re form Party or the Bloc Québécois. Even our

sur veys of Amer i can col lege stu dents still in di cate that they are very ig no -

rant of things Ca na dian.

Among the so-called at ten tive pub lic in the United States, the At lan tic

Coun cil of the United States is hold ing a se ries of meet ings on the chal -

lenges fac ing Can ada. The Coun cil on For eign Re la tions may also put to -

gether a study group, and the New York-based Amer i cas So ci ety is also

www.fraserinstitute.org



in ter ested, but much of its at ten tion has re cently been fo cused on the pro -

posed North Amer i can Free Trade Agree ment (NAFTA). The As so ci a tion

for Ca na dian Stud ies in the United States (ACSUS) will be the one place

south of the 49th par al lel where there will be an orgy of pre sen ta tions on

Ca na dian top ics; over 300 pa pers will be pre sented at its bi en nial con fer -

ence in Boston, sev eral deal ing with the cur rent con sti tu tional cri sis. As for

the U.S. State De part ment, it is quite aware of what is tran spir ing and has

de voted sig nif i cant re sources to study ing the cur rent Ca na dian sit u a tion.

More over, the New York Times, the Wash ing ton Post, and the Wall Street Jour -

nal oc ca sion ally carry an ar ti cle de voted to Can ada. In over all per spec tive,

how ever, there is not a great deal of in ter est among the rank-and-file pop u -

la tion in what is tran spir ing in Can ada—which, un for tu nately, is the nor -

mal state of af fairs in the bi lat eral re la tion ship.

On the other hand, one should not con strue from this that the U.S. busi -

ness com mu nity, with sig nif i cant in vest ments in Can ada, is not con cerned

about Can ada’s pre dic a ment. Cor po rate board rooms do not like un cer -

tainty, and there is con sid er able un cer tainty in Can ada to day; un cer tainty

re gard ing not only unity, but also fis cal pol i cies, tax a tion, and man age -

ment-la bour re la tions.

Iron i cally, if the NAFTA is im ple mented, and I hope it will be, we will

unite eco nom i cally not only 360 mil lion peo ple with a com bined gross na -

tional prod uct of US$6 tril lion, but also the world’s first, sec ond and

fourth-ranked debtor coun tries. More over, we will bring to gether three na -

tions bur dened with among the larg est cur rent ac count def i cits any where

around the globe. And even though the United States faces enor mous eco -

nomic chal lenges in terms of gov ern ment and trade def i cits and huge ex ter -

nal debts, I be lieve that the sit u a tion is much more se vere in Can ada,

es pe cially in terms of fed eral and pro vin cial gov ern ment in debt ed ness, the

heavy bur den of in ter est pay ments linked to these def i cits, and Can ada’s

oner ous ex ter nal debt ob li ga tions. These eco nomic and fis cal prob lems

may well ex ac er bate ef forts to forge a re newed sys tem of fed er al ism in Can -

ada over the next year and a half. 

Federalism’s Prominent Role 

in the 1990s

Fed er al ism is a con tro ver sial con cept in the some what cha otic global land -

scape of the 1990s. In an era when the na tions of the Eu ro pean Com mu nity
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are har mo niz ing pol i cies in or der to take ad van tage of grow ing re gional

and in ter na tional eco nomic in ter de pen dence, sev eral fed eral sys tems are

mov ing in the op po site di rec tion and are in dan ger of break ing apart. In Yu -

go sla via, the fed eral sys tem com posed of six re pub lics may be on the verge

of dis in te gra tion. In the So viet Un ion, Mikhail Gorbachev was tem po rarily

de posed on the eve of en act ing a na tional treaty which would have es tab -

lished a new fed er a tion of sov er eign states and put in place a mod i fied sys -

tem of sov er eignty-as so ci a tion. Yet even be fore the failed coup, six of the

So viet Un ion’s 15 re pub lics—the three Bal tic states plus Geor gia, Ar me nia,

and Moldavia—had re fused to ac qui esce in this new ar range ment.

Gorbachev in sisted that if these re cal ci trant re pub lics did not join the re -

vised un ion, they would be de prived of the most fa voured na tion (MFN)

treat ment which would have been a hall mark of the new sov er eignty-as so -

ci a tion sys tem. De prived of MFN sta tus, these six re pub lics would have

been forced to pay hard cur rency for en ergy and other sup plies at world

prices, mak ing it much more dif fi cult for them to sur vive out side the So viet

eco nomic sys tem.1

Those who crit i cize fed er al ism main tain that the con sti tu tional di vi -

sion of au thor ity be tween cen tral and re gional gov ern ments pro vides sus -

te nance for dis con tent in ar eas where eth nic and re li gious ten sions are

high. They add that in a global sys tem which is in creas ingly in ter de pen -

dent in the eco nomic, re source, en ergy, and en vi ron men tal spheres, fed er -

al ism has be come a breed ing ground for tribalistic im pulses which are

anath ema to grow ing co op er a tive ties that tran scend na tional bor ders.

In the case of the So viet Un ion and Yu go sla via, I re ject the no tion that

fed er al ism is di rectly at fault. For much of the post-World War II pe riod,

these two na tions had fed eral sys tems in name only. Par tic u larly in the case

of the So viet Un ion, a sprawl ing em pire which en com passed 11 time zones

and which was only 50 per cent Rus sian, its 100 or so ma jor eth nic groups

were held to gether through co er cion and ide ol ogy. 

On the other hand, the most ac tive non-cen tral gov ern men tal ac tors in

an in creas ingly in ter de pen dent world hap pen to be those found in fed eral

sys tems. More over, among the fed eral sys tems scat tered around the globe,

Ca na dian pro vin cial and U.S. state gov ern ments are the lead ers in forg ing

new eco nomic links which tran scend na tional bor ders. These two North

Amer i can na tions have also forged the larg est and most in tri cate bi lat eral

trad ing and in vest ment re la tion ship in the world. If the more than $200 bil -

lion in an nual transborder trade in goods and ser vices is to con tinue to
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grow, the Can ada-U.S. Free Trade Agree ment (FTA) must be faith fully im -

ple mented by the end of the 1990s and work able so lu tions found to such

nag ging prob lems as trade-dis tort ing sub si dies and dis pute set tle ment

pro ce dures and mech a nisms. Such so lu tions will de pend not only on the

good will of lead ers in Ot tawa and Wash ing ton, D.C., but also in the cap i -

tals of the 50 Amer i can states and the ten Ca na dian prov inces.2 More over,

if a tri par tite North Amer i can Free Trade Area (NAFTA) is cre ated over the

next few years, the 31 Mex i can states (par tic u larly the six states which bor -

der on the United States and which are home to most of the maquiladora fa -

cil i ties) may be come sig nif i cant ac tors in fa cil i tat ing or ham per ing

con ti nen tal eco nomic links. 

States and Provinces as International

Economic Actors

The FTA binds Can ada into an eco nomic re la tion ship with a na tion whose

pop u la tion and econ omy are ap prox i mately ten times larger. In deed, the

United States has one state, Cal i for nia, that sur passes Can ada both in pop -

u la tion and in eco nomic pro duc tion. By the same to ken, Can ada has one

prov ince, On tario, which dur ing the 1980s was a larger re cip i ent of U.S.

exports than Japan.

To il lus trate the eco nomic prow ess of these non-cen tral gov ern ment

ac tors, con sider the fol low ing. If one were to rank the 25 lead ing na tions in

the world by GNP, one could in sert ten states and two prov inces; among

the top 50 na tions, 33 states and four prov inces; and among the top 75 na -

tions, all 50 states and nine of the 10 prov inces. Cal i for nia, with its 30 mil -

lion peo ple, pro duces more ag ri cul tural goods than over 90 per cent of the

world’s na tion-states. It also en ters the 1990s with a $700 bil lion an nual

gross state prod uct and would rank as the eighth larg est coun try glob ally.

New York is not far be hind with its top ten rank ing, and Texas alone has

twice the pro duc tion base of neigh bour ing Mex ico.

The im mense size of some of the state and pro vin cial gov ern ments also

im pacts dra mat i cally on both na tional and in ter na tional eco nomic pol i cies.

For ex am ple, Cal i for nia faces in the 1991-92 fis cal year a gov ern ment def i cit 

of US$14 bil lion, a sum larger than the gen eral fund bud gets of 47 of the 50

states. On tario will face a def i cit of CAN$9.7 bil lion. Both gov ern ments will

en act new taxes which will in crease the cost of do ing busi ness and will af -

fect cor po rate com pet i tive ness both at home and abroad. Iron i cally, be fore
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the re cent eco nomic down turn along the two U.S. coasts and in cen tral Can -

ada, the rapid eco nomic growth of Cal i for nia and On tario made it dif fi cult

for the na tional cen tral banks to lower in ter est rates, even though other

parts of the United States and Can ada were suf fer ing from eco nomic down -

turns.

Fur ther more, the an nual bud gets of en ti ties such as Cal i for nia and On -

tario are sur passed by only a hand ful of na tional gov ern ments around the

world. To put this pur chas ing power in per spec tive, Cal i for nia’s bud get is

four times greater than that of the Phil ip pines, a na tion with 56 mil lion peo -

ple. At the mu nic i pal level, New York City’s an nual bud get is also twice as

large as that of the Phil ip pines, and the four-county Greater Los An geles

met ro pol i tan area, with an an nual pro duc tion of goods and ser vices ap -

proach ing $300 bil lion, ranks as the twelfth larg est eco nomic power in the

world ahead of In dia, Aus tra lia, and Swit zer land.

In ad di tion, the po lit i cal in flu ence of in di vid ual non-cen tral gov ern -

ments and their fed eral rep re sen ta tives should not be un der es ti mated. In

the 1992 con gres sio nal elec tions, Cal i for nia will elect nearly one of ev ery

eight mem bers of the U.S. House of Rep re sen ta tives, more than the com -

bined rep re sen ta tion of 21 other states. Cal i for nia will also con trol 54 of the

270 elec toral col lege votes needed to elect the Pres i dent of the United States

(20 per cent). On tario’s in flu ence on the Ca na dian po lit i cal sys tem is even

more dom i nant, for it elects one-third of the seats in the House of Com -

mons. Be cause of the need to ca ter to lo cal con stit u en cies, and in view of the

di ver sity among non-cen tral units in such na tions as Can ada and the

United States (which rank glob ally as the sec ond and fourth larg est in land

mass), pres sure in ten si fies for the de vel op ment of subnational in dus trial

pol i cies which pro tect and en hance the eco nomic in ter ests of lo cal con stit u -

en cies. At times, these pol i cies may even dif fer from those of na tional cap i -

tals.3

To il lus trate this point, one should keep in mind that eco nomic de vel -

op ment pros pects dif fer dra mat i cally from one non-cen tral gov ern ment to

the next. In Can ada, On tario alone is re spon si ble for 40 per cent of Can ada’s 

gross na tional prod uct and man u fac tur ing ex ports. On tario and its east ern

neigh bour Que bec jointly ac count for over 60 per cent of the na tion’s pop u -

la tion and pro duc tiv ity, and more than 55 per cent of all ex ports. More over,

On tario con sis tently main tains an un em ploy ment rate far be low the na -

tional av er age, whereas the four At lan tic prov inces of New Bruns wick,
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Nova Sco tia, Prince Ed ward Is land, and New found land suf fer from chron -

i cally high un em ploy ment rates. The west ern prov inces of Brit ish Co lum -

bia, Al berta, Sas katch e wan, and Man i toba have tra di tion ally en dured the

boom-and-bust cy cles as so ci ated with re source-de pend ent econ o mies.

In the United States, the per ca pita in come in Con nect i cut is more than

twice as great as that in Mis sis sippi.4 Land in sev eral of the West ern states is 

also pre dom i nantly owned by the fed eral gov ern ment, with fed eral own er -

ship rang ing from 30 per cent in Montana to 79 per cent in Ne vada.

Dur ing a sub stan tial por tion of the 1980s, the eco nomic de vel op ment

rate of the At lan tic and Pa cific coast states was tri ple that of the in te rior

states, prompt ing one U.S. sen a tor to warn that the na tion was slid ing to -

ward “two Amer i cas: flour ish ing, ur ban coast lines and a de clin ing ru ral

heart land.”5 In par tic u lar, those states that are heavily de pend ent on ag ri -

cul ture, re source ex trac tion, and tra di tional in dus tries suf fered sig nif i cant

eco nomic up heav als dur ing the past de cade. In 1987, for ex am ple, the

United States cre ated al most three mil lion (net) new jobs, most of which

were “bicoastal” em ploy ment op por tu ni ties, while Dal las, Texas, lost

39,000 jobs and sev eral Moun tain and Plains states ex pe ri enced a net out -

flow of work ers.6 Dur ing all or part of the 1980s, eleven states, mostly from

the in te rior, ac tu ally lost pop u la tion.

Thus, in view of the wide va ri ety of eco nomic pro files pres ent at the

subnational level, it should not be sur pris ing that de ci sions ren dered in the

for eign eco nomic pol icy realm may be viewed dif fer ently by non-cen tral

gov ern ments within the same na tion. In the case of the FTA, mem bers of the 

U.S. Con gress voted over whelm ingly in fa vour of the pact. Near the end of

the ne go ti at ing pro cess, how ever, a group of 21 sen a tors mostly from the

West ern states signed a pe ti tion ask ing for ma jor changes in the ac cord be -

cause they per ceived that Can ada would have a no tice able ad van tage in

transborder trade in nat u ral re sources. In Can ada, pro vin cial rep re sen ta -

tives were con sulted on a monthly ba sis dur ing the ne go ti at ing pro cess,

and their in flu ence on Ot tawa’s fi nal pro pos als re gard ing such is sues as

sub si dies, gov ern ment pro cure ment, and in vest ment re stric tions was far

greater than the in flu ence wielded by their state coun ter parts over Wash -

ing ton’s fi nal set of pro pos als.7 With out any doubt, the ca pac ity of U.S. and

Ca na dian non-cen tral gov ern ments to in flu ence fu ture in ter na tional com -

merce across the 49th par al lel, whether pos i tively or neg a tively, should not

be un der es ti mated.
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The Economic Policies of the States

and Provinces

Reverse Investment Programs

In 1970, four Amer i can states had opened of fices over seas for the pur pose

of at tract ing for eign in vest ment and en hanc ing trade and tour ism op por tu -

ni ties. In 1991, 43 states were op er at ing more than 160 of fices abroad. Dur -

ing the same pe riod, the num ber of states hav ing in ter na tional trade and

de vel op ment pro grams increased from 15 to 49.

In Can ada, seven of the ten prov inces have opened more than 50 of fices 

abroad, with Que bec alone main tain ing 26 in ter na tional bu reaus. Pro por -

tion ally, the num ber of pro vin cial over seas of fices is far higher than those

main tained by the U.S. states. Many of the prov inces’ ex pen di tures on

over seas ac tiv i ties are not in the pub lic do main, but it is gen er ally ac cepted

that they are more ac tively in volved than most of the Amer i can states. In -

deed, in the mid-1980s, the prov ince of Al berta spon sored more in ter na -

tional trade mis sions an nu ally than the 13 U.S. West ern states com bined.8

Al berta and Que bec have also cre ated sep a rate De part ments of In ter na -

tional Trade.9

For eign di rect in vest ment is re spon si ble for more than six mil lion jobs

in North Amer ica, and the states and prov inces have been will ing to spend

hun dreds of mil lions of dol lars an nu ally in in cen tive pack ages to at tract

this in vest ment. When Volks wagen an nounced in the mid-1970s that it was 

search ing for a plant lo ca tion in the United States, 35 states ex pressed a

strong in ter est. Penn syl va nia fi nally landed the VW fa cil ity, but be cause of

the in tense bid ding war among the states, of fi cials in Har ris burg had to of -

fer an in cen tive pack age worth more than $70 mil lion to the Ger man-based

trans na tional cor po ra tion. Iron i cally, only a de cade later VW closed this as -

sem bly plant in Penn syl va nia, al though the com pany will con tinue to col -

lect ben e fits from the state’s in cen tive pack age into the 21st cen tury.

Thirty-nine states also en tered the bid ding war for the Nissan Mo tor

Com pany’s pro posed truck as sem bly plant. Ten nes see won the con test

with an in cen tive pack age val ued at US$66 mil lion. The tax pay ers of Ken -

tucky will pro vide US$325 mil lion in in cen tives to Toy ota over a 20-year

pe riod in or der to en tice that Jap a nese firm to con struct its new au to mo bile

as sem bly plant in Georgetown.10

www.fraserinstitute.org

In ter na tional Re la tions   109



Of ten in con cert with Ot tawa, Ca na dian pro vin cial gov ern ments have

also pro vided hun dreds of mil lions of dol lars in in cen tives to U.S. and

Asian auto mak ers for the es tab lish ment of as sem bly plants. Sub si dies

abound. The Al berta gov ern ment, for ex am ple, pro vided a CAN$103 mil -

lion loan guar an tee to Mag ne sium Com pany of Can ada Ltd. to help de -

velop new tech nol ogy for mag ne sium pro cess ing. Un for tu nately, the

com pany’s Al berta plant has now been closed.11 

Export Promotion

Al most all states and prov inces now pro vide sig nif i cant ex port as sis tance

to small and me dium-sized firms. For ex am ple, the Amer i can states spent

US$62 mil lion staff ing and main tain ing their trade de part ments in 1988, al -

most dou ble the 1984 ex pen di tures. This fig ure, how ever, may be less than

the com bined spend ing of just four Ca na dian prov inces: On tario, Que bec,

Al berta, and Brit ish Co lum bia.12 Twenty-seven states have also passed leg -

is la tion to im ple ment some form of ex port fi nanc ing, and state and lo cal

gov ern ments are col lec tively spend ing more money to pro mote ex port ac -

tiv ity than the fed eral gov ern ment. The Cal i for nia Ex port Fi nance Of fice

(CEFO) has emerged as a leader in pro vid ing loan guar an tees to smaller en -

ter prises, and from its in cep tion in 1985 through mid-1990 CEFO guar an -

teed US$51 mil lion in loans, gen er at ing US$260 mil lion in new ex port

sales.13

Cooperation and Competition

To en hance co op er a tive ties and fa cil i tate eco nomic link ages, sev eral

non-cen tral gov ern ments have strength ened re la tions with their coun ter -

parts across the 49th par al lel. Eleven New Eng land gov er nors and East ern

Ca na dian pre miers have met an nu ally since 1973 and have es tab lished a

broad range of in sti tu tional agree ments. For ex am ple, at the 1990 an nual

meet ing of this group held in Con nect i cut, the lead ers spent time on the re -

gional ram i fi ca tions of the Can ada-U.S. Free Trade Agree ment and so lu -

tions to the acid rain prob lem. Gov er nors from eight states and pre miers

from two prov inces have agreed on a char ter to pro tect wa ter rights in the

Great Lakes.14 Rep re sen ta tives of Alaska, Brit ish Co lum bia, and the Yu kon

also meet on a reg u lar ba sis, as do of fi cials of sev eral other prov inces and

bor der states. Tour ism is also an area where co op er a tion among non-cen -
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tral units is not un usual. This is a multibillion dol lar in dus try with re cord

num bers of for eign vis i tors com ing to North Amer ica in 1990 and again in

1991.15 The state of Wash ing ton and the prov ince of Brit ish Co lum bia have

agreed to set aside US$75,000 each for joint ad ver tis ing cam paigns. The

New Eng land gov er nors and East ern Ca na dian pre miers also work to -

gether to en tice res i dents from North Amer ica and abroad to visit their re -

gion. These re gional con tacts may also lead to spe cial transborder

eco nomic ar range ments, as il lus trated by the Que bec gov ern ment's agree -

ment with New York and some of the New England states to export

electricity worth more than US$30 billion over the next two decades. 

On the other hand, eco nomic com pe ti tion among state and pro vin cial

gov ern ments is at times very in tense, and beg gar-thy-neigh bour tac tics are

not un com mon. For ex am ple, In di ana busi ness de vel op ment of fi cers

spend time in Mich i gan; Mis souri’s gov er nor meets with busi ness rep re -

sen ta tives in Il li nois; North Da kota of fi cials host re cep tions for busi nesses

in Man i toba; and Ot tawa works with var i ous pro vin cial gov ern ments to

en tice firms to lo cate in Can ada in stead of in neigh bour ing U.S. bor der

states.16 A clas sic in stance of cross-bor der com pe ti tion oc curred sev eral

years ago when an in cen tive pack age worth al most CAN$70 mil lion was

pieced to gether by On tario and Ot tawa in or der to en tice Ford to lo cate a

new plant in On tario in stead of Ohio.17 Dur ing the FTA ne go ti a tions, some

of the most bit ter dis putes in volved ar gu ments among bor der ing states and 

prov inces shar ing sim i lar nat u ral re source bases. These in cluded ma jor

dis agree ments over the treat ment in the FTA of po ta toes, corn, wheat, rasp -

ber ries, oil, nat u ral gas, tim ber, and fish.

Subnational Industrial Policies

State and pro vin cial gov ern ments are clearly in the pro cess of de vel op ing

their own in dus trial pol i cies and this will cer tainly have an im pact on fu -

ture trade and in vest ment ac tiv ity across the 49th par al lel. In the United

States, two dozen states are now di rectly in volved in the ven ture cap i tal

game, com mit ting in ex cess of US$300 mil lion for pro jects over the past few

years. State agen cies also pro vide low-in ter est loans and tech ni cal man a ge -

rial as sis tance, as well as help in se cur ing pri vate fi nanc ing. As an il lus tra -

tion, the Con nect i cut Prod uct De vel op ment Cor po ra tion has in vested

more than US$12 mil lion in ap prox i mately 60 small busi nesses. The state

re ceives a five per cent roy alty on prod ucts sold by the com pa nies backed
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by this ven ture cap i tal.18 Re cently, the Con nect i cut state gov ern ment also

en tered into a con tro ver sial agree ment to pur chase 47 per cent of the eq uity

in the Colt Man u fac tur ing Com pany, a ma jor sup plier of au to matic weap -

ons. Penn syl va nia’s Ben Frank lin Part ner ship has pro vided over US$80

mil lion for state-based tech nol ogy pro jects, and the Mas sa chu setts Tech -

nol ogy De vel op ment Cor po ra tion has dis trib uted more than US$10 mil -

lion in seed money.19 In ad di tion, sev eral states have set up in dus trial

parks, busi ness in cu ba tors, and green house pro jects (geared to the con -

struc tion of spe cial build ings to house new high-tech nol ogy busi nesses) to

spur on eco nomic de vel op ment. Thirty-eight states have also au tho rized

the cre ation of en ter prise zones, up from 26 in 1985. Hun dreds of mil lions

of dol lars in tax breaks and other types of fi nan cial as sis tance are avail able

to com pa nies lo cat ing in these spe cially des ig nated zones.20

In gen eral, state gov ern ments are also much more in volved than ever

be fore in reg u lat ing busi nesses, whether do mes tic or for eign. A Con fer ence 

Board study of 253 of the larg est cor po ra tions in the United States re veals

that 75 per cent now en gage in lob by ing ef forts in one or more states, and

nearly one-half of the com pa nies which em ploy state gov ern ment re la tions

spe cial ists have hired them since 1975. This seems to be an as tute de ci sion

be cause at least seven times as many busi ness-re lated laws are be ing

passed by state leg is la tures as by the U.S. Con gress.

As for Can ada, most pro vin cial gov ern ments are much more ac tive

than their state coun ter parts in reg u lat ing busi nesses. Pro vin cial gov ern -

ments also own hun dreds of Crown cor po ra tions and are in te grally in -

volved in most fac ets of the econ omy.21 In ad di tion, they pro vide about

CAN$2 bil lion an nu ally to sup port ag ri cul tural pro grams.22 In gen eral,

pro vin cial gov ern ments are also much more deeply in debt than their coun -

ter parts in the United States, and they view trade, re verse di rect in vest -

ment, and tour ism as in dis pens able rev e nue sources.

Que bec, for ex am ple, is one of sev eral prov inces which spon sors an in -

ves tor im mi grant pro gram. Un der the pro vi sions of this pro gram, a pro -

spec tive im mi grant will be given pref er ence if he or she is will ing to bring at 

least CAN$700,000 in net cap i tal and in vest at least CAN$500,000 for three

years or more. This in vest ment must be made through a stock bro ker and

tar geted at Que bec-based busi nesses with as sets of less than CAN$25 mil -

lion. Que bec’s Sol i dar ity Fund and the Caisse de Dépot et Place ment are

also used to pro mote eco nomic de vel op ment in the prov ince.23 The lat ter

or ga ni za tion was es tab lished in 1965 and ad min is ters the funds from 11
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Que bec pub lic pen sion and in sur ance plans. It is one of North Amer ica’s

larg est fi nan cial in sti tu tions, with as sets ex ceed ing CAN$30 bil lion, and

has par tic i pated in the cap i tal iza tion of hun dreds of Que bec com pa nies.

Prov inces such as Que bec also pro vide in cen tives to for eign in ves tors,

of ten in con junc tion with lo cal gov ern ments and with fed eral gov ern ment

agen cies which pro mote re gional eco nomic de vel op ment. More over, in an

ef fort to main tain its francophone cul ture, the Que bec gov ern ment pro -

vides cash bo nuses, in come tax cuts, in ter est-free loans for homes, and

other in duce ments to fam i lies will ing to have more than two chil dren. Que -

bec has also en tered into a spe cial im mi gra tion agree ment with Ot tawa in

1991, and has its own agents who work with fed eral im mi gra tion of fi cials

to screen po ten tial new com ers to the prov ince on the ba sis of their knowl -

edge of French or com mit ment to learn the French lan guage.

Provinces, States, and Economic

Interdependence: Concluding

Observations

This pa per has at times fo cused on some of the trou bling by prod ucts of

state and pro vin cial ac tiv ism in the do mes tic and in ter na tional econ o mies.

At this junc ture, it is im por tant to point out that many subnational ac tiv i ties 

are pos i tive forces for change, rep re sent ing a grass roots ef fort to fa mil iar ize 

peo ple with the chal lenges and op por tu ni ties in a rap idly evolv ing global

econ omy. For ex am ple, the Na tional Gov er nors’ As so ci a tion is prod ding

its mem bers to push for the re in state ment of for eign lan guage pro fi ciency

as a re quire ment for col lege ad mis sion, the res to ra tion of ge og ra phy as a

core sub ject in school cur ric ula, the in tro duc tion of for eign lan guage train -

ing at the el e men tary school level, and state-spon sored courses in in ter na -

tional com merce for lo cal busi ness com mu ni ties. These and other re lated

mea sures should help pre pare the citizenry on both sides of the 49th

parallel for a truly internationalized economy.

The FTA is also a proper re sponse to the ex i gen cies of glob al iza tion,

and trade and in vest ment link ages con tinue to ex pand be tween the two

North Amer i can neigh bours even dur ing the re cent re ces sion. In Can ada,

how ever, the FTA is off to a rocky start. It has been blamed for ev ery so ci etal 

ill whether real or imag i nary, and a plu ral ity of Ca na di ans still dis ap prove

of the ac cord. In the United States, most Amer i cans have lit tle knowl edge
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about the FTA and or what is tran spir ing in U.S.-Can ada eco nomic re la -

tions, in spite of their gen er ally friendly per cep tion of Can ada. As for the

pro posed NAFTA, a Gal lup poll re leased in March 1991 in di cated that 72

per cent of Amer i cans and 66 per cent of Mex i cans, but only 28 per cent of

Ca na di ans, fa vour a tri par tite pact.

Fu ture pros pects for the FTA and NAFTA have been some what

clouded by the fail ure of the Meech Lake con sti tu tional dis cus sions and the

pos si bil ity ei ther that Que bec will sep a rate from the rest of Can ada or that

the Ca na dian sys tem will be come so de cen tral ized that both North-South

and East-West trade and in vest ment link ages will be sub stan tially weak -

ened. None the less, mo men tum fa vour ing the ap proval of NAFTA is build -

ing in view of the ex ten sion of the fast-track au thor ity by the U.S. Con gress

and the com mence ment of for mal ne go ti a tions dur ing the sum mer of 1991.

Yet in spite of the FTA, nu mer ous trade re stric tions still ex ist be tween

the United States and Can ada at the state and pro vin cial lev els. These in -

clude non-tar iff trade bar ri ers, trade-dis tort ing sub si dies, gov ern ment pro -

cure ment lim i ta tions, and in vest ment re straints. With in creased

com pe ti tion from across the Pa cific and the At lan tic, it would seem pru dent 

for the North Amer i can econ o mies to ra tio nal ize and elim i nate the re main -

ing subnational-level trade con straints in their fed eral sys tems. If the bar ri -

ers high lighted in this ar ti cle are to be dis man tled, pro vin cial and state

gov ern ments must be will ing to join with Ot tawa and Wash ing ton, D.C., in

fine-tun ing the FTA and in ne go ti at ing a com pre hen sive NAFTA ar range -

ment.

Notes

This pa per is an up dated ver sion of “Can ada-U.S. Eco nomic Re la tions: The

Role of the Prov inces and the States,” Busi ness in the Con tem po rary World 3

(Au tumn 1990), pp. 120-126.
1 See the New York Times, April 28, 1991, VI, p. 1, and the Fi nan cial Times,

May 2, 1991, p. 2.
2 At the 1988 an nual con fer ence of the pro vin cial pre miers, these

non-cen tral gov ern ment lead ers de manded “a strong pro vin cial role” in

the man age ment of Can ada-U.S. free trade, the def i ni tion of sub si dies, the

de vel op ment of com mon trade rem edy laws, and the de ter mi na tion of dis -

pute set tle ment mech a nisms. The Na tional Gov er nors’ As so ci a tion has

also re quested that the Of fice of the U.S. Trade Rep re sen ta tive con sult with
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the states on any bi lat eral eco nomic is sue which im pacts upon the eco -

nomic well-be ing of the states. See the Globe and Mail, Au gust 20, 1988, pp.

A1 & A2.
3 Can ada has a much more de cen tral ized sys tem than the United

States, and fed er al ism is a far more prom i nent fea ture of Can ada’s po lit i cal

struc ture. As Pe ter Leslie ob serves in Fed eral State, Na tional Econ omy (To -

ronto: Uni ver sity of To ronto Press, 1987), p. ix, “...the most fun da men tal

po lit i cal re la tion ships, de fin ing the char ac ter of Ca na dian so ci ety, are

bound up in the struc ture of the fed eral sys tem. It shapes them, and they

shape it.”
4 The 1987 per ca pita in come in Con nect i cut was US$20,980; in Mis sis -

sippi US$10,204.
5 This state ment was made by Sen a tor Da vid Durenberger at the 1988

Min ne sota Re pub li can nom i nat ing con ven tion. See the St. Paul Pi o neer

Press Dis patch, June 18, 1988, p. 6A.
6 In 1987, eight of the ten most ro bust econ o mies were found in coastal

states, and the other two, Ar i zona and Ne vada, de pended on Cal i for nia for

much of their growth. See Inc., Oc to ber 1987, pp. 76-77.
7 This con clu sion is de rived from the au thor’s in ter views with rep re -

sen ta tives of the U.S. and Ca na dian FTA ne go ti at ing teams and with pro -

vin cial and state of fi cials who in ter acted with their na tional teams. The

large prov inces es tab lished spe cial FTA task forces and pro duced some

very so phis ti cated pa pers on the eco nomic and so cial im pact which di men -

sions of the FTA would have on their con stit u ents. These pa pers were dis -

cussed with Si mon Reisman and his FTA team and view points were

ex changed on a reg u lar ba sis.

In con trast, few state rep re sen ta tives fol lowed the FTA ne go ti a tions

closely, and meet ings be tween of fi cials of the Na tional Gov er nors’ As so ci -

a tion and the Of fice of the U.S. Trade Rep re sen ta tive were held on a very in -

fre quent and ad hoc ba sis. On the other hand, state rep re sen ta tives were

able to make their po si tions known through the U.S. Con gress, whereas

strict party dis ci pline, re li ance on ex ec u tive fed er al ism, and an anach ro nis -

tic Sen ate made Can ada’s Par lia ment a poor con duit for the ex pres sion of

pro vin cial con cerns. Nev er the less, the ar tic u la tion of state con cerns in the

House of Rep re sen ta tives and the Sen ate was far less ef fec tive than the con -

sul ta tive mech a nism worked out by the Ca na dian Trade Ne go ti a tor’s Of -

fice and the pro vin cial gov ern ments.
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8 This con clu sion is based on a sur vey con ducted by the au thor in 1986.

See Earl H. Fry, “The Eco nomic Com pet i tive ness of the West ern States and

Prov inces: The In ter na tional Di men sion,” The Amer i can Re view of Ca na dian

Stud ies 16 (Au tumn 1986), pp. 301-312. Since that time, how ever, the states

have be come much more ac tive in spon sor ing in ter na tional mis sions and it

is doubt ful that the same re sults would be found in 1991.
9 Some of the pro vin cial ex port-re lated pro grams are listed in De part -

ment of Ex ter nal Af fairs, In ter na tional Trade, Pro vin cial Trade-Re lated As sis -

tance Pro grams, April 1989.
10 Wall Street Jour nal, June 9, 1987, p. 33.
11 Fi nan cial Post, April 15, 1991, p. 3.
12 When the costs of main tain ing for eign of fices for trade pur poses are

in cluded, it is more than likely that these four prov inces spend more on

trade pro mo tion than the 50 states. See, for ex am ple, Douglas Brown’s dis -

cus sion of Al berta in “Can ada’s Prov inces in the In ter na tional Econ omy: A

Sur vey of the Field,” a pa per pre sented at the Dartmouth Con fer ence on

Com par a tive Fed er al ism, June 22-25, 1989. Also con sult Ivan Bernier and

André Binette, Les prov inces canadiennes et le com merce in ter na tional (Que bec

City: Cen tre québécois des re la tions internationales, 1988), pp. 65-73, and

Pro vin cial Trade-Re lated As sis tance Pro grams.
13 Wall Street Jour nal, No vem ber 7, 1990, pp. B1 & B2.
14 The Great Lakes Char ter was signed in Feb ru ary 1985 by the gov er -

nors of New York, Penn syl va nia, Ohio, Mich i gan, In di ana, Il li nois, Wis -

con sin, and Min ne sota, and the pre miers of On tario and Que bec.
15 In spite of the Gulf War and an eco nomic down turn in sev eral in dus -

tri al ized coun tries, the U.S. Travel and Tour ism Ad min is tra tion ex pects a

re cord 41.5 mil lion for eign res i dents to visit the United States in 1991, up

seven per cent from the re cord 38.8 mil lion in 1990. These vis i tors are ex -

pected to spend US$56.9 bil lion in 1991, ver sus US$51.1 bil lion in 1990. See

the U.S. Travel and Tour ism Ad min is tra tion re port is sued on May 13, 1991.
16 Wall Street Jour nal, Feb ru ary 14, 1983, pp. 1 & 11, and De cem ber 28,

1983, pp. 1 & 13.
17 See Earl H. Fry, Fi nan cial In va sion of the U.S.A. (New York:

McGraw-Hill, 1980), p. 146.
18 Chris tian Sci ence Mon i tor, No vem ber 20, 1984, p. 37.
19 Wall Street Jour nal, No vem ber 9, 1987, p. 27.
20 Ibid., April 1, 1991, pp. B1 & B2.
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21 It is ex tremely dif fi cult to place a dol lar fig ure on the di rect and in di -

rect sub si dies pro vided by the pro vin cial gov ern ments. In 1984, Sta tis tics

Can ada re ported that per haps CAN$4 bil lion in di rect sub si dies were pro -

vided by these subnational gov ern ments, a 100 per cent in crease from 1980.

See Bernier and Binette, p. 63. Also con sult pp. 65-73 for a look at pro vin cial

pro grams which as sist lo cal ex port ers.
22 Globe and Mail, May 16, 1989, p. A6.
23 Que bec’s Sol i dar ity Fund be gan in 1984 with a CAN$10 mil lion pro -

vin cial gov ern ment loan and CAN$6 mil lion raised from un ion mem bers.

In 1990, it ranked as Que bec’s sin gle larg est source of ven ture cap i tal with

CAN$294 mil lion in as sets and 85,000 share hold ers.
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Quebec and the
Independence Option
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Does Globalization Make an
Independent Quebec More Viable?

Robert A. Young

The Economics of Separatism

MY TI TLE POSES A QUES TION which is top i cal and which will be hotly de -

bated through out this con sti tu tional round, both in Que bec and in

the rest of Can ada. Here I will out line a brief an swer to it, by tack ling three

issues.

First, the ques tion nor mally al ludes to what eco nomic con se quences

sov er eignty might have, and high lights a new eco nomic ar gu ment in fa -

vour of Que bec in de pend ence, which I will de scribe. In this con text, the

ques tion may seem to con tain an in ter nal con tra dic tion be cause how ever

amor phous the con cept of glob al iza tion, it com monly im plies in ter de pen -

dence, not in de pend ence; and yet it is pre cisely within a more in ter de pen -

dent global econ omy that Que bec sovereigntists see fresh op por tu nity for

au ton o mous ma noeuvre. In con trast, I will ar gue that Que bec’s power in

ne go ti at ing the re gimes within which eco nomic forces op er ate would be re -

duced by its ac ces sion to in de pend ence.

Fi nally there is “vi a bil ity.” No one can doubt that Que bec con sti tutes a

vi a ble so ci ety, as it has done for de cades if not cen tu ries. On the eco nomic

front the only rel e vant ques tion is the cost of sov er eignty, but my con cern is

with the lin guis tic and cul tural fu ture, and with the vi a bil ity of what makes

the prov ince dis tinc tive and makes its peo ple pre pared to bear some cost in

or der to man age their col lec tive af fairs them selves. The jus ti fied anx i ety of

most Quebeckers about pre serv ing their iden tity can be met, it seems to me, 

through con sti tu tional re form rather than sov er eignty’s rup ture.
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There are cur rently two ba sic ar gu ments in Que bec in sup port of the

sov er eignty op tion. The most fa mil iar con cerns the prov ince’s po si tion as

the home land of the French lan guage in North Amer ica. It holds that only

an in de pend ent Que bec state armed with a full range of sov er eign pow ers

can pro tect and pre serve the lin guis tic and cul tural dis tinc tive ness of

francophone Quebeckers. Only through such a state can le peuple québécois

col lec tively se cure its com mon fu ture in a tur bu lent world. This is an old ar -

gu ment and it runs deep in Québécois sen ti ment. Alone it has not proven

pow er ful enough—and nei ther has the level of threat from Can ada and

else where been strong enough—to gen er ate an indépendantiste ma jor ity,

and yet the doc trine that Que bec is dis tinct, that its dis tinc tion rests now on

lan guage and cul ture, and that Québécois are jus ti fied in us ing their state to 

de fend their col lec tive iden tity, com mands wide sup port among

francophone Quebeckers.

In the past, of course, eco nomic re al ity has been in voked to cool off au -

tono mist yearn ings. Na tional self-de ter mi na tion could be costly. In much

of the de bate about in de pend ence, par tic i pants on both sides have as -

sumed an im plicit trade-off be tween po lit i cal au ton omy and eco nomic

wel fare. But this is chang ing. A new eco nomic ar gu ment in fa vour of Que -

bec in de pend ence is be ing forged, and in the cur rent na tional and in ter na -

tional con junc ture it has ac quired some plau si bil ity and many ad her ents.

One part of the new eco nomic ar gu ment is do mes tic. The Que bec econ -

omy is stron ger and more dy namic than in the past. It is less de pend ent on

Ca na dian mar kets as its for eign trade has grown fast. And the fed eral sys -

tem, rather than sup port ing the prov ince, is drain ing re sources and in hib it -

ing growth. Ot tawa has been un able to re duce its own def i cits, and the

con se quent bur den of in ter est pay ments is huge; mon e tary pol icy, high in -

ter est rates and an over val ued dol lar have in hib ited growth; and Ot tawa’s

de vel op ment pol i cies have failed, as com pet i tive fed er al ism has re sulted in 

du pli ca tion, fed eral-pro vin cial fric tion, in co her ent pol icy, and waste.1

To these ar gu ments about static losses be cause of the do mes tic po lit i cal 

econ omy are added oth ers rest ing on glob al iza tion. This is a vague no tion,

of ten un de fined, but it gen er ally re fers to in creases in in ter na tional flows of 

cap i tal, di rect in vest ment, trade, and la bour, along with greater trans na -

tional cor po rate ac tiv ity, of ten in new forms like joint ven tures and stra te -

gic al li ances, and a mas sive in crease in com mu ni ca tions and in for ma tion

flows world wide. The ad vent of glob al iza tion means that com plexes of
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eco nomic ac tiv ity tran scend na tional bor ders. Less and less are ac cess to

mar kets, cap i tal, work ers, tech nol ogy, and in for ma tion a func tion of na -

tional pol i cies. Un der the GATT, for ex am ple, tar iff bar ri ers on most goods

have be come in sig nif i cant (in the OECD coun tries at least) and so Que bec

man u fac tur ers are as likely to find mar kets in Boston as in To ronto. Global

eco nomic ac tiv i ties are me di ated by a range of gov ern men tal ac tors—cit ies, 

states, na tional gov ern ments, and in ter na tional agen cies—which have cre -

ated a com plex, mul ti level web of trea ties, agree ments and norms. The

power to dic tate the terms un der which eco nomic agents op er ate has be -

come ter ri bly dif fuse in this global econ omy.2

One im pli ca tion of Can ada’s be ing en meshed in this web of in ter na -

tional ob li ga tions is that pu ni tive mea sures against a sov er eign Que bec are

dif fi cult to con tem plate. As a GATT mem ber, for in stance, Que bec would

en joy guar an teed ac cess to Ca na dian mar kets at most-fa voured-na tion

(MFN) tar iff rates. Be yond this, the ide ol ogy of global mar kets sug gests

that pu ni tive and trade-re stric tive pol i cies hurt both coun tries. A Can ada

in ter fer ing with mar ket forces by erect ing bar ri ers to Que bec as bes tos or

steel or truck ing would be shoot ing it self in the foot by rais ing prices to its

con sum ers, and ren der ing its own in dus tries less com pet i tive in the world.

In this new in ter na tional en vi ron ment, smaller states seem less vul ner -

a ble than they were to pol icy threats by larger for eign pow ers, and so glob -

al iza tion has re duced the po ten tial losses to Quebeckers of choos ing

sov er eignty. It has more sig nif i cant im pli ca tions for growth. An im por tant

as pect of glob al iza tion is freer mar kets and the di min ished po ten tial of old

in dus trial pol icy in stru ments like tar iffs, sub si dies and pro tec tion ist reg u -

la tion. The new em pha sis is on in no va tion, ad just ment, hu man cap i tal for -

ma tion and intrasocietal co op er a tion (to share in for ma tion and re duce

waste ful con flict). Hence—the ar gu ment runs—a small, adapt able, con sen -

sual so ci ety with a loyal busi ness class, and with pub lic pol i cies tai -

lor-made for it, is more ca pa ble of eco nomic growth than is the same so ci ety 

when in serted within a larger unit where ad just ment is slow, gov ern ment

is in ef fi cient and con flict-rid den, and pol i cies—be cause they nec es sar ily

re flect an in ter re gional com pro mise—are never ex actly suited to its re -

quire ments.3 Quebeckers can sail the in ter na tional wa ters more surely in

their own snug sloop, as it were, than when stuck aboard a big top-heavy

gal leon whose sail can’t be trimmed to the breezes of op por tu nity—or bat -

tened against the gales of ne ces sity.
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Re turn ing to solid land, it is easy to find weak nesses in both of these

new eco nomic ar gu ments. First con sider tran si tion costs. As sume

Quebeckers take a ma jor ity de ci sion in fa vour of sov er eignty. As sume too

on the part of the Rest of Can ada (ROC) not only a grudg ing for bear ance of

mu tu ally harm ful mea sures, but also the best of good will. Que bec in de -

pend ence still will be costly to both par ties. There are the ini tial costs of ne -

go ti at ing trans fers of as sets, debts, pub lic em ploy ees, pro grams and

rev e nue sources, and these would not be neg li gi ble, ei ther di rectly or in the

ef fects of pub lic sec tor dis or ga ni za tion on busi ness. 

More im por tant, though, is un cer tainty. On the part of la bour, this

could re sult in a sub stan tial ex o dus from the prov ince. On the part of in ves -

tors the prob lem is even more se ri ous. The very in ter na tion al iza tion of cap -

i tal mar kets means that in ves tors are used to con sid er ing a wide range of

al ter na tive lo ca tions, and fun da men tal con sti tu tional change in creases the

per ceived risk of plac ing funds in both Can ada and Que bec. Pub lic and cor -

po rate debt would be fi nanced at a pre mium; more im me di ately, new di -

rect in vest ment cer tainly would di min ish in the face of deep po lit i cal

un cer tainty, which would ex ist even were ab orig i nal peo ples and Que bec

anglophones to make rapid ac com mo da tions to the new re gime (and this

they show lit tle in cli na tion to do). 

Iron i cally, tran si tion costs could be min i mized most ef fec tively by

guar an tee ing con ti nu ity in pol icy. Yet this would con strain the very au ton -

omy on which the new eco nomic ar gu ments for sov er eignty count to pro -

duce more sus tained eco nomic de vel op ment. We will re turn to this be low,

but it is worth em pha siz ing that prom ises of pol icy con ti nu ity and mu tual

ef forts by Que bec and ROC to man age the dis en gage ment smoothly would

not elim i nate tran si tion costs. Then again, whether these costs are sup port -

able de pends not only on their mag ni tude but also on the dis count rate ap -

plied to the fu ture gains aris ing from Que bec’s su pe rior com pet i tive ness in

the global econ omy. 

Sup pose that, within Can ada, Que bec would av er age 2.5 per cent

yearly growth in GDP over the long run, and that a sov er eign Que bec

would grow at 3.5 per cent each year. Sup pose as well that the econ omy

grew in a three-year tran si tion pe riod at rates of mi nus 1.5 per cent, 0 per

cent and 1 per cent be fore get ting onto the tra jec tory of 3.5 per cent per year

growth; that is, Quebeckers gave up 8 per cent growth in the short term to

get an ex tra 1 per cent for ever. First, it is worth not ing that Que bec would
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have re cov ered all lost ground by the spring of 2004. More over, at a dis -

count rate of slightly un der ten per cent, this would rep re sent a per fectly ra -

tio nal de ci sion. At a dis count rate of five per cent, the value of the fu ture

ben e fits would far out weigh the short-term costs. If, how ever, it took six

years to get onto the new 3.5 per cent tra jec tory, and 20 per cent of GDP

growth were sac ri ficed in the in terim, Que bec would not re cover lost

ground un til around 2019, and its peo ple would have to value fu ture ben e -

fits very highly in deed to opt for sov er eignty. They might do so. At is sue is

the fu ture of a na tion. If ev ery one had “nor mal” dis count rates, very few

oak trees would be planted. But this dis cus sion shows how crit i cal, from an

eco nomic point of view, is the as sump tion that a more au ton o mous Que bec

could achieve more rapid eco nomic growth.4

Confronting the Regimes

Here we re turn to glob al iza tion. The eco nomic ar gu ment rests on free ac -

cess to global mar kets by a small, con sen sual so ci ety able to make rapid ad -

ap ta tions to change in mar ket forces. But the fun da men tal point to be made

against this view is that the in ter na tional econ omy is not a fea ture less space

where free mar ket com pe ti tion reigns. World eco nomic ac tiv ity oc curs

within po lit i cally de ter mined frame works. These frame works are called re -

gimes by po lit i cal sci en tists. The term can re fer to ex pected pat terns of in ter -

ac tion, norms, rules, and for mal trea ties su per vised by trans na tional

agen cies. In any case the im pli ca tion is the same: re gimes es tab lished by na -

tion-states help struc ture the pat terns and out comes of eco nomic ac tiv ity.

They may en cour age or re tard trade, make cer tain trans ac tions more or less 

profitable, and channel flows of capital, people, technology and

information.

An ex am ple of a hard re gime is the Co or di nat ing Com mit tee for Mul ti -

lat eral Stra te gic Ex port Con trols (COCOM), which de ter mines what prod -

ucts can be sold by West ern firms to un friendly coun tries, re gard less of

how much po ten tial profit is at stake. Sim i larly, the GATT is a ne go ti ated

re gime which con di tions the flow of trade and cir cum scribes the ac tions of

its sig na tory states. If it is un der stood that global eco nomic forces op er ate

within the frame work of a com plex set of ne go ti ated agree ments, Que bec’s

pros pects as a sov er eign state hinge on its po si tion within var i ous re gimes

and its ca pac ity to pro tect its in ter ests in ne go ti at ing them.
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The first rel e vant re gime is the GATT, which poses few prob lems. Que -

bec would ac cede to nor mal mem ber ship rap idly, es pe cially were ROC

sup port ive. As noted, Que bec would then en joy ac cess to Ca na dian mar -

kets, at a min i mum, at MFN tar iff rates.

But Can ada and Que bec would cre ate a bi lat eral re gime, as dis cussed

be low, which would go far be yond the GATT and other ex ist ing mul ti lat -

eral agree ments (such as those in civil avi a tion, for in stance). Apart from

this, Que bec’s most im por tant re gime is the Can ada-U.S. Free Trade Agree -

ment, about which the Bélanger-Campeau Com mis sion stated:

An in de pend ent Que bec which would clearly in di cate its in ten tion
to con tinue to par tic i pate in the move ment to ward freer trade on
the con ti nent should not meet with op po si tion from its part ners; it
would be in cum bent upon Que bec and its part ners to en sure that
the mu tual in ter ests which led to the Agree ment continue to
prevail.

Through its par tic i pa tion in GATT and the con tin u a tion of free
trade with the United States, Que bec would main tain the cur rent
terms of its eco nomic re la tions with the United States and the rest of 
the world.5

This, like the rest of the re port, ac cepts as de sir able the open ness of

Que bec to the in ter na tional econ omy. But the san guine as sump tion that

Que bec could con tinue to be cov ered by the cur rent terms of the FTA is sur -

pris ing, given that the Com mis sion’s own ex pert con sul tant con cluded that 

un der any prin ci ple of suc ces sion the FTA would have to be re ne go ti ated

and also re sub mit ted to the GATT for ap proval un der Ar ti cle XXIV.6 To

pre sume that Que bec could ne go ti ate its way back to the ex act sta tus quo

ante [pre vi ous sta tus quo] is un re al is tic. The FTA is not sim ply an agree -

ment about lib er al iz ing trade by cut ting tar iffs: it con cerns in vest ment, ac -

cess to en ergy, safe guards pro vi sions, ser vices and per sonal mo bil ity,

gov ern ment pro cure ment, sub si dies, and dis pute res o lu tion mech a nisms.

These con trac tual pro vi sions can be more or less ad van ta geous to each

party. Since the new tri par tite agree ment could not pos si bly be iden ti cal to

what now ex ists, ne go ti a tions would oc cur; even if the U.S.A. did not use

this oc ca sion to re open broad sec tions of the agree ment (as it is at tempt ing

to do with Can ada’s cul tural ex emp tions), on the points un der dis cus sion

Que bec would have to de fend its in ter ests where they con flicted with those

of the United States (and Can ada). Be yond this, any new agree ment would

ex pose Que bec’s in ter nal pol i cies to the full scru tiny of its part ners and to
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po ten tial dis ci pline: cur rently, im por tant as pects of the FTA such as com -

pet i tive ac cess to gov ern ment pro cure ment do not ap ply to the prov inces,

and it is hard to see how the emerg ing sub sidy re gime could fully ap ply to

states and prov inces.

Other trea ties with the United States would also have to be re ne go ti -

ated. The Amer i cans’ pri mary con cerns would be NORAD and NATO, and 

Que bec’s stra te gic po si tion might lend it some le ver age on non mil i tary

mat ters (though this has not helped Can ada much, de spite the fact that

Can ada’s north ern ge og ra phy is more im por tant stra te gi cally than Que -

bec’s). There re mains the De fence Pro duc tion/De fence Shar ing (DP/DS)

agree ments and the Auto Pact, which is cur rently un der scru tiny in the con -

text of the NAFTA talks. It is un likely that Que bec would have much im -

pact on the Auto Pact (though it could, with the Amer i cans, sup port the 60

per cent con tent rules), and any ex port ben e fits un der DP/DS would be pro -

por tional to Que bec’s mil i tary pro cure ment.

But the re ally crit i cal re gime for Que bec would be the Can ada-Que bec

agree ment which would nec es sar ily re sult from a for mal dec la ra tion of in -

de pend ence by Que bec. And this is cru cial, de spite the in creas ing

North-South link ages of the Que bec econ omy. In man u fac tur ing, for in -

stance, Que bec pro duced $61.5 bil lion in 1984, of which $15.1 bil lion went

to ROC while $12.1 bil lion was ex ported. The crit i cal ques tion is what de -

gree of au ton omy would Que bec gov ern ments have within the new bi lat -

eral re gime. Or, put more pre cisely, given the need for har mo ni za tion and

co or di na tion in or der to main tain the eco nomic ad van tages of the Ca na -

dian com mon mar ket, would Que bec’s sov er eign gov ern ment re tain au -

ton omy suf fi cient to im ple ment the dis tinc tive pol i cies which are sup posed 

to pro duce its long-term higher growth rate?

Of course this would de pend on how events un fold, and the level of un -

cer tainty is high. But again, let us as sume that a re gret ful but not re sent ful

ROC holds to gether, and is de ter mined to man age the huge com plex of its

mu tual af fairs with Que bec to its own ad van tage.

Ac cord ing to the Bélanger-Campeau Com mis sion, the im me di ate re -

sult would be the sta tus quo. In deed, the very first Act of the Par lia ment of

an in de pend ent Que bec would de clare that all fed eral leg is la tion ap plies to

Que bec un til it is changed. As for the Ca na dian com mon mar ket,

...fol low ing the ac ces sion to sov er eignty, some of the main el e ments 
of the com mon mar ket could be pre served by Que bec keep ing in
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force most ex ist ing fed eral leg is la tion and, sub se quently, through
some de gree of har mo ni za tion. Com pe ti tion, fi nan cial in sti tu tions,
and bank ruptcy are im por tant ex am ples in this re spect.7

The re port fur ther sug gests har mo ni za tion with the other prov inces in

ar eas un der pro vin cial or shared ju ris dic tion; this could oc cur in road

trans por ta tion and, less for mally, in tax a tion, se cu ri ties and in sur ance.

Other ar eas of har mo ni za tion would in clude in dus trial prop erty, copy -

right and tele com mu ni ca tions.8

Be yond this lies the area of cur rency and mon e tary pol icy. This is a

com plex mat ter, but all the es sen tial el e ments of Que bec’s di lemma are

pres ent. In di vid u als’ de sires for se cu rity and cap i tal mar kets’ ab hor rence

of un cer tainty sug gest that a sep a rate cur rency would be ill-ad vised for

Que bec. Hence there could be no sep a rate cen tral bank nor an in de pend ent

macro-pol icy stance on the mon e tary and ex change rate fronts. In stead,

Que bec would use the Ca na dian or the U.S. dol lar. In this case it would be

sub ject to de ci sions of cen tral banks (and gov ern ments) in which it had no

rep re sen ta tion. De mands for par ity in de ci sion mak ing would sim ply be

re fused as not in the in ter ests of ROC. Of course, Que bec dol lar hold ers

would ac count for about one-quar ter of Ca na dian funds in cir cu la tion, and

the Que bec gov ern ment could through its fis cal de ci sions frus trate Bank of

Can ada pol icy. This con fers some sub stan tial bar gain ing power on the

Que bec au thor i ties. But would it be as great as Que bec’s power within the

fed er a tion?

Que bec’s range of au ton omy in in dus trial pol icy would be lim ited by

its greater trans par ency un der any pos si ble tri par tite FTA. A Can ada-Que -

bec agree ment would fur ther limit it. The Bélanger-Campeau Com mis sion

fa voured a com mon mar ket, and with good rea son, as stan dard trade the -

ory sug gests that smaller econ o mies lose more from the im po si tion of trade

bar ri ers. This im plies that there must be a com mon ex ter nal tar iff, and

hence a co or di nated ne go ti at ing po si tion in in ter na tional trade talks.

But in dus trial pol icy and the main te nance of a com mon mar ket also

flow into the so cial pol icy field. An im por tant po si tion of the

Bélanger-Campeau Com mis sion was to fa vour la bour mo bil ity within the

com mon eco nomic space. And this im plies the “trans fer abil ity of en ti tle -

ment” to ma jor so cial pro grams in clud ing un em ploy ment in sur ance, so cial 

as sis tance, gov ern ment pen sion plans, old age se cu rity, and health in sur -

ance; as well, co or di na tion in the field of im mi gra tion would be de sir able.9
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With very few ex cep tions—lan guage, cul ture, ed u ca tion, tour ism, some

trans por ta tion, po lic ing, some so cial ser vices, mu nic i pal func tions, and

per haps the en vi ron ment—an in de pend ent Que bec would be in ter ested in

har mo niz ing its pol i cies with ROC’s.

And here is the nub of the prob lem. Lack of har mo ni za tion would en -

tail eco nomic losses caused by bar ri ers within the com mon mar ket. The

costs of such bar ri ers, or of the trans ac tions nec es sary to over come them,

would fall dis pro por tion ately upon Quebeckers. Har mo ni za tion on Que -

bec’s terms would al low it to cre ate a pol icy en vi ron ment within which

could be achieved the po ten tial ex tra growth en vis aged by those who ar gue 

for sov er eignty on eco nomic grounds. But har mo ni za tion would not be on

Que bec’s terms. A self-in ter ested ROC would have its own agenda and set

of pref er ences about the new bi lat eral re gime.

What would be the bar gain ing strength of an in de pend ent Que bec? In

re gime the ory the an swers range across a wide spec trum. On one side, re -

gimes are seen as fun da men tally im pe ri al is tic, as the stron ger pow ers reap

the lion’s share of the ben e fits. The weaker pow ers face an eco nomic play -

ing field which is tilted against them, but they have lit tle choice ex cept to

sign on be cause the al ter na tive is worse. At the other ex treme is the po si tion 

that small pow ers can some times “free-ride” within re gimes, ob tain ing ad -

van tages they would not get oth er wise when great pow ers ne go ti ate mu tu -

ally ben e fi cial ar range ments which ex tend to all, or as a hegemon bears a

dis pro por tion ate cost of re gime main te nance. Nei ther ex treme view ap -

plies here (if any where): the ROC-Que bec re gime is bi lat eral, and each

party has ex per tise and al ter na tives. The ap pli ca ble prin ci ple here, and the

mid dle po si tion in gen eral, is that Que bec’s bar gain ing power would be a

straight for ward func tion of its eco nomic weight. On par tic u lar is sues it

may en joy greater le ver age based on ROC’s de pend ence on Que bec mar -

kets or Que bec in puts, but these should be off set by vul ner a bil ity else -

where. On av er age, Que bec’s ne go ti at ing power should re flect its

eco nomic might.

Quebec’s Advantage in Federation

Que bec’s cur rent share of Ca na dian GDP is about 24 per cent, yet its cur rent 

bar gain ing weight within the Ca na dian fed er a tion is sub stan tially greater

than this. A re cent study of cen tral gov ern ment dep uty min is ters shows

that, over the past de cade, 30 per cent have been francophones.10 On ex am -
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in ing Cab i net rep re sen ta tion in all fed eral gov ern ments from 1957 on, we

find that the pro por tion of Que bec min is ters has been, in per cent age, 17, 31,

31, 38, 40, 44, 17, 31, 28, and 36. The av er age pro por tion of Quebeckers hold -

ing the key port fo lios of Prime Min is ter, Fi nance, Ex ter nal Af fairs, In dus try 

and Trade, and Trea sury Board since 1957 is 30 per cent—again, much

greater than Que bec's pop u la tion or its weight in the econ omy would dic -

tate.11

Of course, these rough data are not con clu sive. These in di vid u als may

have been Quebeckers of a par tic u lar stripe, or they may have be come cap -

tured by a new ethos when serv ing in cen tral gov ern ment in sti tu tions. But

given these and other in di ca tors, Que bec’s ne go ti at ing po si tion within

Can ada about the pol i cies op er at ing in the com mon eco nomic space has

been stron ger than it oth er wise would be. More over, Que bec’s pres ence in

the fed er a tion as a prov ince un doubt edly re tards cen tral iz ing ten den cies

which are much more pro nounced in the other prov inces, and so it has re -

tained a greater range of mat ters un der sole pro vin cial dis cre tion than

would have been the case had all in dus trial and so cial pol icy ini tia tives to

be come can di dates for har mo ni za tion.

All these mat ters are spec u la tive and de bat able, nat u rally. For ex am -

ple, some peo ple ar gue that the cur rent re gime is eco nom i cally un ten a ble

for both Que bec and ROC, and that Que bec in de pend ence would en able

ROC to re con sti tute it self in a more cen tral ized form, as a true na tion which

could then un der take the growth-ori ented pol i cies fea si ble in such a unit.

Oth ers sug gest that a more de cen tral ized fed er a tion would ben e fit all re -

gions, in clud ing Que bec.12 It seems to me, though, that Quebeckers’ best

strat egy is to keep “the knife at Eng lish Can ada’s throat” by par tic i pat ing

fully—in deed, more than fully—in gov ern ing the fed er a tion, while ex er -

cis ing their pro vin cial pow ers to the full est and still main tain ing the op tion, 

or the threat, of exit. Whether through in volve ment in the fed eral cab i net or

bu reau cracy or in inter-pro vin cial ne go ti a tions, this strat egy max i mizes

Que bec’s abil ity to ex tract con ces sions from ROC—not in the vul gar form

of of ten waste ful ex pen di tures but in the cru cial sense of shap ing the pol icy

frame work within which its econ omy will func tion.

If the eco nomic ar gu ment for sov er eignty does not hold up, it re mains

to con sider the cul tural di men sion. Glob al iza tion is nor mally con sid ered to 

be an eco nomic phe nom e non, but it in volves cul ture in fun da men tal ways.

Its ef fects are two fold. On the one hand is the move ment to wards a ho mo -

ge neous world cul ture, where prod ucts, modes of life, and sym bols and
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val ues are shared around the globe, and in which the lin gua franca is Eng -

lish. This poses a mas sive chal lenge to ev ery dis tinc tive cul ture and to mi -

nor ity lan guages ev ery where. On the other hand, glob al iza tion al lows such 

a cre ation of wealth that peo ple have much more plen ti ful re sources to de -

vote to cul tural de vel op ment and lin guis tic main te nance, if they choose to

do so.

Necessary Concessions

There is no doubt that francophone Quebeckers feel threat ened lin guis ti -

cally, and that they are pre pared to de fend the ba sis of their na tional dis -

tinc tive ness. Af ter the Su preme Court ruled in 1989 on the is sue of out door

sign age in Que bec, and just af ter the Bourassa gov ern ment an nounced its

in ten tion to over ride the Char ter, a Gal lup poll asked a ques tion which

posed a rare out right choice to re spon dents. It was: “What do you think is

more im por tant—the rights of Eng lish-speak ing Quebeckers to have free -

dom of speech or the rights of French-speak ing Quebeckers to pre serve

their cul ture?” This forc ing item pro duced a star tling split among re spon -

dents on lin guis tic lines. Of those whose mother tongue was Eng lish, 72 per

cent as signed higher pri or ity to free dom of speech; among francophones,

only 15 per cent made this choice while 78 per cent opted for the col lec tive

right of pre serv ing their cul ture.13

There is over whelm ing sup port in Que bec for pol i cies that de fend a

lan guage whose po si tion in North Amer ica is frag ile (it has been lik ened to

a sugar cube placed be side an urn of cof fee). Such cul tural defences pre -

serve francophones’ na tional iden tity, which is the ul ti mate foun da tion of

any drive to wards na tional self-de ter mi na tion (re gions do not pur sue in de -

pend ence be cause they have dis tinct econ o mies). It was pre cisely to dif fuse

Que bec na tion al ism by en cour ag ing the use of French in Ot tawa and

through out Can ada that the cen tral gov ern ment in tro duced its bi lin gual -

ism pol i cies. These pol i cies are sup ported by Quebeckers, but there is no

doubt that when na tional de ci sions on lan guage pol icy are seen to pose a

threat to French in Que bec they will be re jected. The sense of cul tural and

lin guis tic siege re mains strong among Quebeckers, and this in se cu rity will

not fade, es pe cially so long as they live within a con sti tu tional lan guage re -

gime dom i nated by ROC.

In the face of glob al iza tion’s chal lenge to cul tural dis tinc tive ness, one

set of con sti tu tional changes could re as sure Quebeckers about the
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long-term vi a bil ity of their so ci ety. This would be to de volve ju ris dic tion

over lan guage and cul ture to the prov inces. This might best be ac com -

plished by mak ing these ar eas of con cur rent ju ris dic tion with pro vin cial

para mountcy (though cre ative use of Sec tion 43 of the Char ter may be nec -

es sary). The point is sim ply to pro vide Quebeckers with a fun da men tal cer -

tainty that in so far as their lin guis tic and cul tural fu ture can be con trolled at

all, they will con trol it. Im plic itly, such a move would also dem on strate

Can ada’s con fi dence that Que bec will be fair and tol er ant to wards its mi -

nor i ties (and it seems prob a ble that with con trol over these ar eas achieved,

Que bec gov ern ments could af ford to be more lib eral in lan guage reg u la -

tion than they have been).

Most im por tant, meet ing Quebeckers’ de mands for cul tural and lin -

guis tic se cu rity in a glob al iz ing world would un der cut sup port for those

eco nomic ar gu ments in fa vour of sov er eignty which are now cir cu lat ing in

Que bec. These ar gu ments point to a strat egy which is highly risky. If they

prove fal la cious, as seems prob a ble, their cost will be great for or di nary Ca -

na di ans ev ery where. Far better for Quebeckers to con trol the cul tural foun -

da tions of their dis tinc tive ness, and to use their po si tion in Can ada to

re shape ac cord ing to their needs the re gimes within which they com pete in

the global econ omy.
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Must Canada Join the U.S.?
Can Canada Join the U.S.?

David Frum

A Nightmare Fantasy

THE QUES TION I’VE BEEN ASKED to ad dress is: If things go wrong, if some

rea son able con sti tu tional re form ac com mo da tion can not be reached

and Que bec does choose to va cate the pre mises, will Can ada van ish past

the flash ing teeth and down the gap ing maw of the United States, that

coun try where 38 per cent of the pop u la tion is home less (as one of the ques -

tion ers sug gested)? This is the fa mil iar night mare-fan tasy of Ca na dian pol -

i tics. I call it a night mare be cause Ca na di ans so ob vi ously re gard it as a

dread ful pros pect. I call it a fan tasy because they so lovingly dwell on it.

It is my own view that, were parts of Can ada to van ish down that maw,

it would n’t nec es sar ily be such a bad thing. The United States has cre ated

an ad mi ra ble civ i li za tion, but it is also a dif fer ent civ i li za tion from the one

that ob tains here. Since I’m not Jac o bin enough to want to elim i nate all na -

tional dis tinc tions, I think there is some nice ad van tage served by the con -

tin u ing ex is tence of Can ada as a sep a rate en tity.

I want to be gin ad dress ing the ques tion—can Can ada re tain its in de -

pend ence with out Que bec—with one ca veat. This ques tion, which is so of -

ten asked, is based on an ex tremely un re al is tic pros pect: that there will be

some mo ment called the sep a ra tion of Que bec from Can ada. I think that it

will not be so neat or so clean. If Que bec votes in some P.Q.-spon sored ref -

er en dum to leave, what we will have to look for ward to is an other dozen

years of con sti tu tional wran gling. The idea that Que bec will leave and the

rest of us will be faced with a cri sis and that some parts of us or all of us will
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choose to as sim i late to the United States is not a prob lem for the im me di ate

fu ture.

How ever, it could be a prob lem for the more dis tant fu ture and I think

that it de serves some kind of an swer. My own an swer to the ques tion is that

there’s no par tic u lar ne ces sity for Can ada to join the United States. The

prem ise be hind the ques tion is that once Que bec goes, some re main ing part 

of the coun try, or per haps all of it, will find the sit u a tion so in sup port able

that as sim i la tion with the United States would be pre ferred. The im pres -

sion I have, at least about those parts of the coun try that are most of ten spo -

ken of as can di dates for join ing the United States—the Maritimes and

Brit ish Co lum bia—is that it is the pres ence of Que bec in Can ada that has

both ered them, not its pro spec tive with drawal. It would seem that there are 

a lot of peo ple out West who would pre fer a Can ada in which they had

one-third of the votes, rather than a Can ada in which they have one-quar -

ter.

I think that this ques tion is mis con ceived too be cause it ac cepts the Tru -

deau-ite pro pa ganda that what makes Can ada a worth while place is Que -

bec. Eng lish Can ada has ac cepted this prem ise, which car ries in its tail the

barbed in sult that there is noth ing par tic u larly worth while in the as so ci a -

tion of Eng lish Can ada—not only noth ing worth while, but noth ing sus -

tain able.

I think that the day af ter Que bec goes we will dis cover that Can ada re -

mains as at trac tive a prop o si tion as it was three days be fore. The idea that

Can ada, or parts of it, must then break off rests on the vul gar er ror that con -

ti gu ity is es sen tial to the sur vival of a na tional state—a prop o si tion that I

think most Alas kans would re ject. This er ror is as vul gar as the er ror that

pre vails both among sovereigntists and Tru deau-ites, which holds that

com plete sov er eignty is es sen tial to a state, and that there fore na tions must

have states of their own, no mat ter how small, that those states must pos -

sess all the at trib utes of sov er eignty, and that sov er eignty can not be split.

This is not to say that the ad he sion of some parts of Can ada to the

United States won’t hap pen, only that there is no ne ces sity for it to hap pen.

But I also be lieve that there is n’t much prob a bil ity that it will hap pen. It is

hard to see the Maritimes vol un teer ing to sur ren der their sub si dies from

the rest of Can ada, good for them as that pros pect might oth er wise be. I

think it is pe cu liar that those parts of the coun try most of ten spo ken of as

the like li est to evac u ate Can ada—the Maritimes and Brit ish Co lum -
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bia—are the parts of the coun try that voted most ve he mently against the

Con ser va tives in the last fed eral elec tion, when the Con ser va tives were

cam paign ing on a plat form of closer links with the United States.

There is one fi nal prob lem: join ing the United States is a trick ier prop o -

si tion than most Ca na di ans un der stand. This goes back to the fan tasy part

of this na tional night mare. I think the re la tion ship that Can ada en vis ages

be tween it self and the United States is that of the nym phette on the cover of

vam pire books, who is stretch ing out her white throat in hor ri fied fas ci na -

tion as the spec tre co mes closer and closer and closer. There is in fact a con -

stit u ency of pre cisely one in the United States for ab sorb ing Can ada—the

half-kooky syn di cated col um nist Pat rick Bu chanan who, loud though he

may be, is not a very in flu en tial per son at all.

In or der for a ter ri tory to ad here to the United States, it has to sat isfy a

num ber of cri te ria that Can ada, or any part of Can ada, will have dif fi culty

meet ing. The first is that the would-be state must be able to con vinc ingly as -

sure the Amer i can po lit i cal sys tem that it will elect a roughly equal num ber

of Re pub li can and Dem o cratic sen a tors. The last time Amer ica took on a

new ter ri tory, you’ll no tice it took on two states at the same time—Ha waii

and Alaska (Ha waii be ing Re pub li can, and Alaska Dem o cratic).

Can ada will also have to as sure the Amer i can po lit i cal sys tem that the

ad he sion of Can ada, or parts of Can ada, to the United States will not up set

the ra cial bal ance in the United States. This is an un spo ken but im por tant

ques tion. Just as Pat rick Bu chanan fa vours the ab sorp tion of Can ada be -

cause he wants to in crease the num ber of white peo ple in the United States,

so there are pow er ful con stit u en cies that, for rea sons of their own eth nic

pol i tics, will want to avoid pre cisely that.

One more im prac ti cal prob lem re mains: work ing out how Can ada will

par tic i pate in the Amer i can po lit i cal sys tem, a sys tem which has sub stan -

tially more fed eral au thor ity than our own and does not of fer sub si dies to

re gions (at least, it does not frankly of fer sub si dies to re gions; you have to

send your sen a tor to a pow er ful con gres sio nal com mit tee and keep him

there, and he has to ob tain your sub si dies through po lit i cal ma noeuv ring).

On the other hand, I doubt that medicare will prove to be as much of an ob -

sta cle as Ca na di ans of ten think since I’m very much afraid that, long be fore

Que bec is able to make up its mind whether to go or to stay, there will be na -

tional health in sur ance in the United States. It’s a grim pri vate joke of mine

that George Bush, when in ter viewed on leav ing of fice in Jan u ary of 1997
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and asked what the proud est achieve ment of his pres i dency has been, will

say not the de feat of Iraq but the achieve ment of na tional health in sur ance. 

The fi nal dif fi culty, but not the most com pli cated is per haps the most

tell ing, is that Ca na di ans won’t make very good Amer i cans. Be ing an

Amer i can is a very se ri ous job, while be ing a Ca na dian is n’t. I don’t mean

that as a joke. You have to be pre pared to get killed for be ing an Amer i can.

No one has been killed for be ing a Ca na dian in a long time, maybe not ever.

You got killed for be ing an ad junct mem ber of the Brit ish Em pire, per haps,

but not for be ing a Ca na dian. For Amer i cans it’s not just that you’re at risk

ev ery time you fly to Ath ens; not even that there are 11,000 So viet nu clear

war heads aimed at you. Amer i cans un der stand that in the last anal y sis, the

se cu rity of the whole world rests on them and that ex plains a great deal of

what, to Ca na dian minds, seems the ab surd heights of pa tri o tism of the

United States. Ca na di ans don’t have that sense of re spon si bil ity. They also

lack the sense that their coun try has con trib uted very much to world civ i li -

za tion. They lack this sense for quite good rea sons, be cause Can ada in deed

has n’t con trib uted much to wards world civ i li za tion while the United

States has. 

Given that there is n’t this ne ces sity, that there is n’t much prob a bil ity,

and that even if Can ada were to make up its mind to do it, it would en coun -

ter im mense re sis tance from the Amer i can po lit i cal sys tem, why do Ca na -

di ans keep re turn ing to the ques tion of ab sorp tion into the United States? It

is an ob ses sively in ter est ing topic for peo ple here and it’s some thing we

keep teas ing our selves with, for which I think there are two rea sons. First,

there is a lot about the Amer i can po lit i cal sys tem and the Amer i can way of

life that seems to Ca na di ans to be more at trac tive than their own. Amer ica

is a so ci ety with a higher de gree of pride in the ex is tence of the coun try, a

so ci ety that seems to de liver more pros per ity at less cost in taxes and reg u -

la tion. We doubt our own ca pac ity to achieve such a so ci ety for our selves

un aided, so peo ple in Nova Sco tia—like those Pa cific is land ers who put out 

land ing strips hop ing that the great plane will land bring ing the con sumer

goods—think ba si cally that if they fly the Amer i can flag, Nova Sco tia will

be trans formed into Cape Cod.

A Probable Outcome

The sec ond, more im por tant rea son is that there is now a great hun ger in

this coun try for a de ci sive, once-and-for-all out come to Can ada’s con sti tu -
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tional dif fi cul ties, what ever that out come is. The sense I have is that most

peo ple would pre fer any out come to talk ing about con sti tu tional prob lems

for even five more min utes. If there were an in de pend ent, French-speak ing

state in Que bec, and the rest of Can ada joined the United States, that would

re ally solve the Ca na dian ques tion and it would at last be over—the whole

Ca na dian prob lem would be over. There is a kind of a re lief of des per ate

men that the pros pect of ab sorp tion there fore evokes. But I'm sorry to say

that it seems more prob a ble, for better or for worse, that our con sti tu tional

prob lems will drag on and on and on. We have cho sen to go on and on and

on with this, and like a pro tag o nist caught in some ex is ten tial novel of the

1950s, the only thing to do is to ac cept our fate and bear up under it as

stoically as we can.
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Separatism and the Quebec
Intellectual Tradition

William Johnson

Paradoxes

I’M GO ING TO BE GIN BY point ing to some par a doxes. The Que bec pop u la -

tion for about a year now has seemed com mit ted to a form of se ces sion

called sov er eignty, yet this is hap pen ing in what is by most ob jec tive cri te -

ria one of the most suc cess ful coun tries in the world. A United Na tions sur -

vey in May 1991 put Can ada sec ond only to Ja pan for its so cial and

eco nomic de vel op ment, rat ing Can ada higher than 158 other countries.

The par a dox can be ex tended. Quebeckers are among the most free, the

most pros per ous, and the most cul tur ally en dowed peo ple on the face of

the earth. They have a pro vin cial gov ern ment with wide pow ers (in the ar -

eas of ed u ca tion and health par tic u larly) which is close to the cit i zen. And

yet the Que bec gov ern ment is com mit ted to hold ing a ref er en dum on sov -

er eignty next year. 

The par a dox of ob jec tive cri te ria is par al leled by at ti tudes. You might

re mem ber that in a Globe and Mail-CBC sur vey of April 1991, a plu ral ity of

Quebeckers said they were in fa vour of sov er eignty; and yet 83 per cent of

Quebeckers agreed with the fol low ing state ment: Can ada is the best coun try

in the world to live in.

The third par a dox is that Quebeckers have held an al to gether priv i -

leged place in the fed eral po lit i cal sys tem from which they seem to be alien -

ated. From Con fed er a tion in 1867 un til 1896, the Con ser va tives were in

power in Ot tawa for all but one term, and the foun da tion of Con ser va tive

power was the prov ince of Que bec. Of the 95 years which fol lowed 1896
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(when, you re mem ber, Sir Wilfrid Laurier came to power), the Lib er als

were in power for about 72 of those years, and the ba sis of their power was

Que bec. So Que bec was al most al ways in the gov ern ment af ter Con fed er a -

tion and was the chief ba sis of the power of the rul ing gov ern ment—and we 

know in our par lia men tary sys tem the enor mous dif fer ence be tween be ing

in gov ern ment (which is to tal power) and be ing out of gov ern ment (which

is no power).

Quebec’s Intellectual Tradition

In the 95 years since 1896, a Quebecker has been Prime Min is ter for ex actly

half the time. More over, the pres ent Prime Min is ter is from Que bec, and the 

next Prime Min is ter is al most cer tainly go ing to be from Que bec. So there

are many par a doxes, and these par a doxes cry out for ex pla na tion. My ex -

pla na tion to day will not eas ily ap peal to econ o mists or po lit i cal sci en tists

who would like to be given hard vari ables. My long ex pe ri ence in ob serv -

ing Que bec has per suaded me that the true ex pla na tion of sep a rat ism lies in 

a pe cu liar in tel lec tual tra di tion in Que bec that por trayed les Anglais and the

fed eral gov ern ment as aliens, as threat en ing Que bec’s most cher ished tra -

di tions and val ues, and as a source and cause of all of Que bec’s ma jor prob -

lems. The so lu tion to Ca na dian fed er al ism will not be found, I sug gest,

un til this in tel lec tual tra di tion is con fronted on its own ter rain, and its xe -

no pho bia and ir ra tio nal ity un masked and made ex plicit. In other words,

Que bec’s in tel lec tual tra di tion must be put on trial, ex am ined, crit i cized,

com pared, and de-mythologized. Only when that in tel lec tual tra di tion has

been purged of its anach ro nis tic, hos tile, mythologizing anti-in tel lec tual el -

e ments will the peo ple of Que bec be able to judge fed er al ism on its mer its.

Un til then the peo ple of Que bec are relying on intellectuals, the eyes and

ears of a society, who are blinded and deafened by their own intellectual

tradition.

To un der stand the Que bec in tel lec tual tra di tion to day you have to go

back to its or i gins in the last cen tury, and per haps a good place to start is

Lord Dur ham’s re port of 1839. He de scribed French Ca na di ans as “a peo -

ple with no lit er a ture and no his tory.”1 Much of Que bec’s lit er a ture and

his to ri og ra phy was born pre cisely as a re ply to Dur ham. No his tory?

François-Xa vier Garneau, con sid ered the great est French-Ca na dian writer

of the 19th cen tury, wrote his three vol ume Histoire du Can ada in the de cade

that fol lowed Dur ham’s re port. As his to rian Pi erre Savard notes, “Garneau 
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pre sented the his tory of French Ca na di ans as a strug gle for sur vival against 

the In di ans and the An glo-Amer i cans on the bat tle fields, and then against

the Eng lish Ca na dian oli gar chy in the par lia men tary arena.”2 Savard also

notes that Garneau’s read ing of French-Ca na dian his tory was the dom i -

nant in ter pre ta tion in Que bec’s his to ri og ra phy un til af ter the Sec ond

World War. 

The most in flu en tial French Ca na dian his to rian of the twen ti eth cen -

tury was Lionel Groulx. He also saw French Ca na dian his tory as a strug gle

for sur vival against les Anglais, but pushed it fur ther. In his an thro po log i cal

views, ra cial and eth nic groups are meant to be kept sep a rate; when two

cul tures are mixed by ex ces sive con tact or mar riage they en fee ble and con -

tam i nate each other. Groulx thought that all as pects of Eng lish cul ture must 

be re jected by French Can ada and re sisted to the great est ex tent pos si ble.

In the pe riod af ter the Sec ond World War, the dom i nant school of his to -

ri og ra phy based at the Uni ver sity of Mon treal ad dressed one ques tion in

par tic u lar, that of hu mil i a tion. Why were French Ca na di ans poorer, less

ed u cated, less prom i nent in in dus try than Eng lish Ca na di ans? And the an -

swer of Guy Frégault, Maurice Séguin, Michel Bru net and oth ers was that

the Con quest was the sin gle ca tas tro phe which ex plained all later his tory.

In a coun try, even a fed eral coun try, where French Ca na di ans are a mi nor -

ity, they will nec es sar ily be poor and op pressed. Their only hope would be

in a Que bec gov ern ment which had to be ex panded to the great est de gree

pos si ble, while the fed eral gov ern ment had to be con strained pro gres sively 

as much as pos si ble.

More re cent his to ri og ra phy, while less overtly ideo log i cal or po lem i -

cal, adds an ad di tional el e ment to the old the sis. It sees Que bec his tory as

hav ing a nat u ral fi nal ity, an in her ent ter mi nal point of ful fil ment, al most an 

in ev i ta ble goal: the in de pend ent French state of Que bec (see Paul-André

Linteau, Réné Durocher, Jean-Claude Rob ert and oth ers).

The view of French Ca na dian his tory as a sec u lar bat tle against les

Anglais and the State of Ot tawa has been par al leled in the lit er a ture of Que -

bec for nearly a cen tury and a half. Louis-Honoré Frechette, poet and play -

wright, was, ac cord ing to critic Da vid Hayne, the most im por tant man of

let ters in 19th cen tury Que bec.3 His prin ci pal col lec tion of po etry, La

Légende d’un Peuple of 1887, was largely in spired by read ing Garneau’s

Histoire du Can ada and he saw the same en e mies—les Anglais. Frechette di -

vided French-Ca na dian his tory into three pe ri ods. The first was the glo ri -
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ous col o ni za tion of New France; the sec ond was con cerned with the

re sis tance to les Anglais; and the third de scribed the per se cu tions of French

Ca na di ans un der the Brit ish re gime. This last pe riod in cluded, at the time

of Frechette's writ ing, the lat est out rage—the hang ing of Louis Riel, whom

he called “the last mar tyr.”

The novel fol lowed the same anti-anglais course as po etry. In the 19th

cen tury there were two types of nov els that were turned out by the doz ens.

One was the his tor i cal novel, the other the ro man du terroir, cel e brat ing life

on the farm. Both types of nov els have this in com mon: they take the anglais, 

or some times a na tive In dian, as the en emy. As critic Roger Le Moine wrote, 

“These his tor i cal nov els tell the story of three peo ple: a young man and a

young woman who in tend to marry, and then a sec ond pre tender or as pi -

rant for the hand of the woman, who be longs to an en emy na tion, who tries

to de stroy their plans.”4 The usual sub jects of his tor i cal nov els are the

strug gles against les Anglais and the Amer i cans in New France, the de por ta -

tion of the Aca dians in 1755, and the re bel lions of 1837-38. These sub jects, of 

course, keep alive a sense of the anglais as the en emy. 

The ruralist (terroir) nov els were much more ideo log i cal. They typ i -

cally pres ent a young man grow ing up on the farm who is tempted to go to

the city or abroad, of ten be cause he is fas ci nated by an alien woman, usu -

ally an anglaise. But he even tu ally ei ther mends his ways and co mes back to

the farm to marry the French-Ca na dian girl next door or he per ishes mis er -

a bly in the city. The les son is that French-Ca na dian vir tue flour ishes only

on the farm. The city is the do main of les Anglais, of in dus try, and of deg ra -

da tion, both moral and na tional. The lit er a ture, in other words, re flected an

in tel li gen tsia in op po si tion to the mod ern world, to lib er al ism, prot es tant -

ism, plu ral ism, and in dus tri al iza tion. Af ter the French Rev o lu tion, French

Can ada was coun ter-rev o lu tion ary, es pe cially af ter the fail ure of the

1837-38 Re bel lion. The great re ac tion set in es pe cially af ter 1867, when Con -

fed er a tion gave Que bec its own gov ern ment and thus the op por tu nity to

or ga nize its very dis tinct so ci ety in the im age of its clericalist elite.

The so ci ety was in great ten sion with its North Amer i can sur round -

ings, and the in tel li gen tsia tried to cre ate an in su la tion against les Anglais

who were the car ri ers of all that the of fi cial ide ol ogy re pu di ated and re -

sisted. And so, to prop a gate the coun ter-rev o lu tion ary men tal ity and the

rad i cal con ser va tism that were of fi cially pro moted, lit er a ture pre sented les

Anglais as peo ple to be shunned; above all, they were not to be im i tated. On
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the sur face they seemed hap pier, richer, to have more ac ces si ble so cial mo -

bil ity, and to lead a less aus tere and de mand ing life with fewer chil dren

and more pos ses sions. But the nov els made it plain that these ap pear ances

were re ally an il lu sion. Les Anglais were re ally un happy and shal low, with -

out true re li gion or true val ues, with out tra di tions, faith or fa ther land. In

the words of Maria Chapdelaine, “Around us out sid ers came whom we

pleased to call bar bar i ans. They have taken al most all power, they have ac -

quired al most all the money. But in the land of Que bec, noth ing has

changed. Noth ing must change.”5 

This pas sive re sis tance to les Anglais be came more ac tive and vir u lent

in the nov els that fol low the First World War, such as Lionel Groulx’s L’Ap -

pel de la Race (1922) and the great na tional epic now be ing made into a film,

Menaud, Maître-Draveur. Menaud, pub lished in 1937, es pe cially de serves

care ful study. Menaud is ob sessed with driv ing les Anglais out of his moun -

tain. Their very pres ence is sac ri le gious. They have be come rich and pow er -

ful, but Menaud knows that they are still bar bar i ans. To be em ployed by

them is hu mil i a tion or even trea son. Menaud con sid ers his own daugh ter a

trai tor when she be comes en gaged to a French man work ing as an agent for

les Anglais. In the novel, les Anglais have no names, no faces—they are noth -

ing but an evil and hos tile pres ence. 

A sharp break in Que bec’s po lit i cal and so cial his tory oc curred af ter the 

Sec ond World War and dur ing the early 1960s with the Quiet Rev o lu tion.

The in tel lec tual elite had be come dis il lu sioned with the old myths. For a

while they de cided that they had been mis led, that their so ci ety had been

blocked, and that the val ues and the in sti tu tions of les Anglais were more

ap pro pri ate for a mod ern so ci ety than their own. They re jected

agriculturalism and fa voured in dus tri al iza tion in the city, and be gan to re -

ject large fam i lies and liv ing for the af ter-life. They set about chang ing their

in sti tu tions, and the key word that ap peared was rattrapage (catch ing up)

which ac knowl edged im plic itly that they had been be hind, not above, the

rest of North Amer ica. Dur ing this pe riod of grace, some Quebeckers—no -

ta bly Pi erre Ju neau, Pi erre Tru deau, Gérard Pelletier, and oth ers—set

about trans form ing Can ada to meet the de mands of French Ca na di ans, es -

pe cially to have their lan guage and their school rights ac cepted through out

Can ada.

But this small-l lib eral pe riod did not last more than a few years. Soon

the old ste reo types of les Anglais re turned un der a new, ap par ently more
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mod ern, guise. In the schools the same body of lit er a ture, the same cor pus

of his to ri og ra phy so cial ized the young stu dents to the same at ti tudes: the

en emy is the anglais. Que bec’s in tel lec tual class dis cov ered the de col o ni za -

tion the o ries of Al bert Memmi, Frantz Fanon, Jacque Berque, Jean-Paul

Sartre, and it was love at first sight. They re dis cov ered that les Anglais were

the op pres sors. The source of all the prob lems of French Can ada were not

the québécois.

In other words, the same old hos tile ste reo types could be res ur rected

un der a new guise, the de col o ni za tion the ory. Po ets like Gaston Miron and

Paul Chamberland wrote much-ad mired po ems about how they were

alien ated, dis lo cated, di vided, de com posed, and de stroyed in their very

be ing, in their soul, be cause they were col o nized. In stead of sing ing the glo -

ries of French-Ca na dian farm ers, nov els now de scended into the lower

depths of the cit ies, to dis cover the hor rors caused by col o ni za tion. Es says,

whole is sues of Liberté and Parti pris, hun dreds of ar ti cles, doz ens of books,

ex plored the new rev e la tion, the new in tel lec tual or tho doxy that the es sen -

tial state of alien ation of Quebeckers is be cause there is a fed eral gov ern -

ment and two of fi cial lan guages, and be cause of the col o niz ers, les Anglais.

With the same fer vent una nim ity as in the past, a tor rent of ar ti cles and

books pro claimed the suc ces sor doc trine that Quebeckers can never be

truly hu man, truly in te grated, truly ma ture, happy, pros per ous and at

peace as long as they are col o nized, as long as they are a part of Can ada.

Jean Bouthillette wrote a much-ad mired book, Le Canadien-Français et son

Dou ble, which dem on strated con clu sively that French Ca na di ans would al -

ways be in a state of deg ra da tion un til they lived in an in de pend ent French

state. Deg ra da tion was a new theme of lit er a ture. It was deemed that por -

tray ing deg ra da tion was a po lit i cal act, a form of con scious ness rais ing, and 

even a first step to wards lib er a tion be cause lib er a tion could only be

achieved af ter a nec es sary prise de con science [aware ness], an ex plo ra tion of

the es sen tial deg ra da tion which goes with be ing col o nized as part of

Canada.

So we came full cir cle. Dur ing la grande Noirceur [the great dark ness],

re al ity had to be ig nored, twisted, cam ou flaged and re con structed to make

les Anglais the source of all pov erty and ig no rance, thus sav ing a sa cred so -

ci ety from in ter nal crit i cism and re form. In the new re gime, some of the

same ul tra con ser va tive, re ac tion ary, xe no pho bic views have re turned un -

der a thin ideo log i cal dis guise, and again re al ity has to be sac ri ficed to pre -
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serve the myths of the in tel lec tual tra di tion. Now we are asked to be lieve

that Que bec is like Al ge ria or Viet nam, and to be lieve that French Ca na di -

ans are the “white niggers of Amer ica” as FLQ ac tiv ist Pi erre VolliPres

put it.

The Vulnerabilities of the Tradition

I have tried to de lin eate an in tel lec tual tra di tion of fight ing les Anglais in

French Que bec which, I sug gest, is the true ba sis of sep a rat ism in Que bec. It

is a tra di tion rooted in the re ac tion of an ul tra con ser va tive so ci ety, re ject ing

the mod ern world as rep re sented lo cally by les Anglais. The tra di tion sur -

vived its or i gins and sur vived the Quiet Rev o lu tion be cause, hav ing oc cu -

pied so much of the his to ri og ra phy and lit er a ture of Que bec, it so cial ized

the adult gen er a tions and con tin ues to so cial ize the youn ger gen er a tions.

The tra di tion also sur vived be cause it found a new ideo log i cal jus ti fi ca tion

(col o ni za tion the ory) to re turn to the scapegoating of les Anglais as the true

cause of all the re verses, the pov erty, the rel a tively back ward school sys tem 

and so forth. It also gave writ ers a con ve nient genre to raise to epic po etry; it 

gave or a tors and bud ding pol i ti cians the op por tu nity for great po lit i cal

state ments evok ing the emer gence of a new coun try. In other words, an in -

tel li gen tsia that had chiefly cul ti vated myths for a cen tury and a half picked 

up modified forms of the same myths after the Quiet Revolution. The

tradition of mythologizing continued as before.

This Que bec in tel lec tual tra di tion, how ever, has its vul ner a bil i ties.

One is that it con flicts with the lib eral tra di tion of west ern cul ture which

finds re pug nant such crude scapegoating of one eth nic group. We don’t ap -

prove of scapegoating Jews, blacks, or Pa ki stanis. Que bec writ ers might

soon, one hopes, find it em bar rass ing to hold up les Anglais con stantly as an

ob ject of ha tred. In their re fusal to rec og nize les Anglais as fel low cit i zens, as

part ners in the so cial, po lit i cal and eco nomic life of Que bec, as neigh bours,

friends, and even mem bers of the same fam ily, the Que bec in tel lec tual tra -

di tion has still not had its own Quiet Rev o lu tion; it still lives in the era of

Maria Chapdelaine, Lionel Groulx, and Menaud, Maître-Draveur. Les Anglais

are still bar bar i ans to be re sisted, rather than fel low cit i zens of a mod ern

state.

But the in tel lec tual tra di tion suf fers from an other vul ner a bil ity—it ex -

ists in de fi ance of re al ity, and re al ity even tu ally as serts strongly its own

claims. Be fore the Quiet Rev o lu tion, the scapegoating of les Anglais had the
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ob ject of de fend ing the re ac tion ary Ca thol i cism of a sti fled so ci ety, and was

a way of not call ing into ques tion ar chaic val ues in in ap pro pri ate in sti tu -

tions. Les Anglais (not the var i ous in sti tu tions) were to be blamed for all that

was un ac cept able. The ideo log i cal de fense worked for a sur pris ingly long

time, but it be gan break ing down in the 1940s and was swept away with the

Quiet Rev o lu tion. The new forms of scapegoating pres ent les Anglais as a

threat to Que bec’s lan guage, to its cul ture, to its iden tity, to its soul, and to

its very ex is tence, but these con stantly re peated things rest on faulty de -

mog ra phy and faulty lin guis tics, on bad so ci ol ogy, and a griev ous ab di ca -

tion of com mon sense. Disparaître [to dis ap pear] is not re ally what threat ens 

Quebeckers, and hav ing two pub lic lan guages is not re ally the equiv a lent

of Emile Nelligan’s mad ness6; even tu ally, no mat ter how of ten the two or -

tho dox ies are re peated, re al ity will break through.

The in tel lec tual tra di tion is largely di vorced from re al ity, and there is a

sense in which ev ery one is out wardly aware of it, though hardly any one

says so. At the height of Parti pris and col o ni za tion the ory, the only log i cal

con clu sion from the writ ings of the time was that les Anglais had to be as sas -

si nated as quickly and as mas sively as pos si ble, and yet no one acted on

it—not one anglais was as sas si nated. It was fash ion able to play at co lo nial

rev o lu tion, but at the first real as sas si na tion in the real world (i.e., that of

Pierre Laporte by the FLQ), pub lic opin ion turned 180 de grees. 

Conclusions

The re cent state ment that Que bec must hold a ref er en dum on sov er eignty

and de clare in de pend ence one year later is the log i cal con clu sion of the in -

tel lec tual dis course ut tered by writ ers, po ets, and pol i ti cians for the past

gen er a tion. But I don’t think in de pend ence will hap pen for the sim ple rea -

son that in the real cir cum stances of Can ada, it is more at trac tive for in tel -

lec tu als to play at uni lat eral dec la ra tions of in de pend ence than to carry

them out and face the real con se quences. In other words, the in tel lec tual tra -

di tion of Que bec has a strong el e ment of my thol ogy which re quires each

gen er a tion to go to war against les Anglais, but few re ally want to win that

war de ci sively, or to see real blood, or a real sur ren der and de par ture. That

is why I think there seems to have been a change of at ti tude to wards les

Anglais dur ing the last few months. When it looked as though two-thirds of

the peo ple were go ing to vote for in de pend ence, when it looked as though

the long strug gle of Menaud to drive out les Anglais was about to suc ceed,
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Menaud sat down and may have had a change of heart—just as his cre ator,

Félix-Antoine Savard, shocked many na tion al ists by vot ing no in the 1980

ref er en dum. Menaud now seems to be play ing with the idea that there

might be room on his moun tain for both him and les Anglais af ter all, and

perhaps the mountain can even remain a part of Canada as long as it is

recognized as distinct.

That is my op ti mis tic sce nario for the fu ture, but it is not a full or sat is -

fac tory so lu tion. There will be no so lu tion to na tional unity in Can ada un til

Que bec’s in tel li gen tsia co mes to terms with its own tra di tion of

scapegoating les Anglais. In that re spect, Que bec’s in tel li gen tsia still has

not, as a whole, reached the ma ture dis course one ex pects of a lib eral state

at the end of the twen ti eth cen tury. The ghost of Menaud has yet to be ex or -

cised from Que bec’s col lec tive psy che.
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Secession or Reform?
Mechanisms and Directions of

Constitutional Change in Canada

Stephen A. Scott

The Constitutional Crisis

IN THE AF TER MATH OF THE Meech Lake de ba cle, Can ada faces a gen u -

ine—though in my view, un nec es sary—con sti tu tional cri sis. At its root is 

a lack of con sen sus, a lack of skill and lead er ship in bring ing it about, and,

even worse, pro fes sional in com pe tence and po lit i cal ir re spon si bil ity which 

first con trived a bun gled re form pro posal and then am pli fied it into a

national trauma.

From this emerge broad ques tions as to the fate of the Ca na dian fed er a -

tion. Is the fed er a tion to be dis mem bered, ei ther through law ful means (i.e.

the con sti tu tional amend ment pro cess laid down in Part V of the Con sti tu -

tion Act, 1982) or by rev o lu tion ary means? Or is less dras tic con sti tu tional

re form to take place through these amend ment mech a nisms—and if so,

what sort of re form is pos si ble and de sir able?

In a short pa per,1 I can only of fer the gen eral per spec tives of one who

be lieves, first, that bal anced mea sures of re form are (with the ex er cise of

some so bri ety and re straint) pos si ble, and sec ond, that Ca na dian peo ple

are fully en ti tled to—and ought to—pro tect the ter ri to rial in teg rity of their

coun try.

A word, first, on the pos si bil ity of re form.

The most con tro ver sial (though not, in my view, the most im por tant)

el e ment of the Meech Lake ac cord2 was its clumsy and ugly at tempt to en -

act a con sti tu tional in ter pre ta tion clause ar tic u lat ing our na tional iden tity,
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at least in some of its as pects—no ta bly Que bec’s iden tity as al leg edly con -

sti tut ing a dis tinct so ci ety. Much like a reg u la tion about frozen juice, it de -

clared that Eng lish-speak ing and French-speak ing peo ple were

“con cen trated” here or there. So far ci cal was this pro posed in ter pre ta tion

clause that it had to be con trolled by yet an other clause sharply cir cum -

scrib ing its per mis si ble scope. Hence to day’s chal lenge: Can we do better?

Is it pos si ble to frame such a clause, in bal anced terms and in untortured Eng -

lish and French, to re flect Can ada’s var i ous con sti tu tional val ues and ob jec -

tives? I think that it is, and by way of ex am ple I ap pend my own sug gested

text (which aban dons, as un at tain able, the el e gant brev ity of the Amer i can

Found ing Fa thers).

I would em pha size that in my view the fail ure of Meech Lake is

· not the fail ure of the Ca na dian fed er al ism in gen eral

· not the fail ure of the con sti tu tional amend ment pro cesses

· not the fail ure of Ca na dian fed er al ism, in the spe cific sense of its in -

abil ity to ad dress Que bec’s five stated con cerns which (with Sen ate 

re form) were the sub ject of the Meech Lake proposals.

Rather, the fail ure of Meech Lake is, first, the fail ure of the sub stance of a

par tic u lar pro posal for re form, for a va ri ety of rea sons, some le git i mate, some 

not; and sec ond, the fail ure of the meth ods by which this re form was de vised. I

re fer, in par tic u lar, to the de nial (which I my self felt keenly) of any op por tu -

nity for mem bers of the pub lic to com ment on and in flu ence the text of the

1987 Ac cord be fore its sig na ture. This se crecy put a pre mium on the abil ity

of the 11 gov ern ments around the ta ble—and their del e gates and their ad -

vis ers—to (1) fore see and meet ad e quately any prob lems with the sub -

stance of the re forms, and (2) more broadly, to rep re sent ad e quately the

var i ous in ter ests not ef fec tively pres ent at the ta ble (ab orig i nal peo ples, lin -

guis tic mi nor i ties, and so on). Given the se crecy of the pro cess, this would

have called for al most su per hu man qual i ties of fore sight and skill. These

were not forth com ing. A huge gam ble was taken and lost.

I be lieve that a more open pro cess could have ac com mo dated Que bec’s 

con cerns. More over, I am mor ally cer tain that a more open pro cess in 1987

would have pre vented sig na ture of an Ac cord which could not, in the end,

be im ple mented, and which made mat ters far worse than if it had never

been signed at all. It must now be the task of all who are in po si tions of lead -

er ship within Ca na dian so ci ety to prove that our fed er al ism can in deed

meet a wider range of le git i mate con cerns of all Ca na di ans, in clud ing

Quebeckers.
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Thirdly, the fail ure of the Meech Lake Ac cord is, even more than a fail -

ure ei ther of its sub stance, or of the meth ods of its gen e sis, a fail ure also of

the ex treme meth ods em ployed in the at tempt to se cure its pas sage. The 11

gov ern ments sig na tory to the 1987 Ac cord could not and did not pur port to

prom ise that the houses of Par lia ment, or the pro vin cial leg is la tive as sem -

blies, would pass the Con sti tu tion Amend ment, 1987.3 They prom ised only 

to sub mit it to them. The agree ment said this:

The Prime Min is ter of Can ada will lay or cause to be laid be fore the
Sen ate and House of Com mons, and the first min is ters of the prov -
inces will lay or cause to be laid be fore their leg is la tive as sem blies,
as soon as pos si ble, a res o lu tion, in the form ap pended hereto, to
au tho rize a proc la ma tion to be is sued by the Gov er nor-Gen eral un -
der the Great Seal of Can ada to amend the Constitution of Canada.

Yet, in the three years that the Meech Lake amend ment was be fore the

pub lic and treated as open for en act ment (which, in my view it still is, with -

out any time limit) it was re peat edly as serted that the 1987 Ac cord had

prom ised to Que bec the en act ment of its pro pos als. If these pro pos als were

not en acted (we were warned) there would be a breach by Can ada of a

prom ise to Que bec. This was re peated by many pro po nents of Meech Lake,

in clud ing fed eral and pro vin cial Min is ters of the Crown, such as The Hon -

our able Lucien Bouchard. In ef fect, then, the con sti tu tional amend ment pro -

cess was treated as a rub ber stamp to im ple ment First Min is ters’ de ci sions, and

when it did not work in this way, the po lit i cal con se quences were se vere.

Gov ern ments must ap proach with spe cial sen si tiv ity the use of con sti -

tu tional amend ment pro cesses. Ob vi ously these mech a nisms do op er ate in

the con text of re spon si ble par lia men tary gov ern ment, a sys tem in which

min is tries are nor mally able to se cure pas sage of their mea sures through

the houses to which they are re spon si ble. How ever this should not and need

not mean that it is ac cept able for min is tries to force or to try to force con sti tu -

tional amend ments through their par lia men tary pro cesses. Con sti tu tional

amend ments are usu ally too im por tant and vir tu ally ir re vo ca ble. Still less

should min is tries make—or even ap pear to make—or let them selves be

rep re sented as mak ing—in ter gov ern men tal or other pub lic com mit ments

to force pas sage as a mat ter of the con fi dence of the House. More over, even

within the frame work of re spon si ble par lia men tary gov ern ment, a min is -

try’s po lit i cal un der tak ing is no better than its ten ure of of fice. Min is tries

and min is ters come and go, and so do mem bers of par lia ment and of leg is -

la tures. It is even more pre pos ter ous, and more dan ger ous, to ar gue that
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one gov ern ment’s po lit i cal com mit ments bind later min is tries and leg is la -

tive bod ies in their judg ments on con sti tu tional amend ments.

All of this is to say what should be ob vi ous: the con sti tu tional amend -

ment pro cesses—what ever they are—should be re spected and not abused.

In my view, they were not re spected in the at tempts to se cure pas sage of the 

Con sti tu tion Amend ment, 1987. Apart from the myth that Que bec had

been prom ised its en act ment, there was the fur ther and even more dan ger -

ous myth that the 1982 con sti tu tional re forms had rep re sented an out rage

upon Que bec for which the rest of Can ada, to use The Hon our able Lucien

Bouchard’s term, must “atone.” From June 1987 on ward, this atro cious

myth was given cur rency by the Prime Min is ter of Can ada and the Pre mier

of Que bec among oth ers, ob vi ously be cause it cre ated pres sure to pass the

Meech Lake amend ment. In the in ter ests of the his tor i cal re cord, I would

sim ply point out:

1. The 1982 re form was an over whelm ing suc cess for the “com mon

front” of eight prov inces (in clud ing Que bec), which ob tained, most

notably:

a. an amend ing for mula which was their own pro posal with rel a -

tively lim ited mod i fi ca tions, and

b. an over ride clause al low ing a leg is la ture to free it self from

most of the lim its im posed by the Ca na dian Char ter of Rights

and Freedoms.

2. The Que bec gov ern ment it self, in the end, ob jected to only three as -

pects of the 1982 re forms. This was ex plic itly and pub licly stated by 

Pre mier Lévesque.

3. The Que bec Lib eral op po si tion in the Na tional As sem bly took the

po si tion in 1981 that the Parti Québécois gov ern ment was seek ing

to pre vent a set tle ment with the gov ern ment of Can ada by es ca lat -

ing its de mands in course of ne go ti a tion.  Fail ure was thus laid at the

door of the then Que bec min is try, not on any be trayal or bad faith

by the fed eral gov ern ment or other prov inces.  This can be seen in

black and white in the  De bates of the Na tional As sem bly of Que -

bec, and I have doc u mented these events in my pub lished pa per

writ ten for the Mac don ald Com mis sion.4
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For three years these myths—the al leged out rage of 1982 and the al -

leged prom ise of rat i fi ca tion of Meech Lake—were prop a gated as sid u -

ously. Meech Lake (it was said) was the “last chance” for Con fed er a tion.

Re jec tion of Meech Lake would be a re pu di a tion and re jec tion of Que bec. It

is scarcely sur pris ing, then, that as in a Greek trag edy the prin ci pal fig ures

in the Meech Lake drama have brought about the very re sult they sought to

avoid. Though I op posed Meech Lake, I ac cept the le git i macy of the five

con cerns which Que bec ad vanced at the out set of the ne go ti a tions and be -

lieve they al ways were, and still are, ca pa ble of ac com mo da tion by bal -

anced mea sures of re form. I think it would still be use ful to prove this to

Que bec. If these five were fore most in 1987, are they of no sig nif i cance now?

Secession

What then of the se ces sion of Que bec? Clearly, this can be ac com plished in

only two pos si ble ways: (1) in ac cor dance with Ca na dian law, that is, un der

the con sti tu tional amend ment pro ce dures, or (2) against Ca na dian law, in

other words, by rev o lu tion ary action.

I re al ize that I am break ing a ta boo and ar tic u lat ing po si tions which are

anath ema to many in Que bec, not all of them strong French Ca na dian na -

tion al ists. How ever, if we ne go ti ate con sti tu tional change on the prem ise

that Que bec may se cede at will, we risk dis man tling the fed er a tion in or der

to save it. The pre mises of a ne go ti a tion are usu ally cru cial to its out come.

The fed er a tion must not de lib er ate and ne go ti ate in a drugged state and

with its hands tied be hind its back, nor un der dead lines and threats of se -

ces sion im posed by the Que bec gov ern ment.

A. Change by Lawful Means

We can not to day tarry on the es o teric, though im por tant, ques tions as to

which or what com bi na tion of the amend ment pro ce dures in Part V of the

Con sti tu tion Act may or must be em ployed to give Que bec in de pend ence

by law ful means. The rel e vant con sti tu tional changes would ne ces si tate re -

course to one or more of the bi lat eral and mul ti lat eral mech a nisms of

Part V.  Amend ments can be ini ti ated by res o lu tion of the Na tional As sem -

bly of Que bec. All rel e vant pro ce dures re quire the au tho ri za tion of both

houses of the fed eral Par lia ment, or at least the con sent of the House of

Com mons, if af ter a 180-day de lay the Sen ate will not con cur (Sec tion 47).
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There can thus be no law ful se ces sion with out the con sent of the House of

Com mons of Can ada. In ad di tion, the leg is la tive as sem blies of a cer tain

num ber of prov inces must also au tho rize the rel e vant amend ments: per -

haps all prov inces (Sec tion 41); perhaps two-thirds (Sections 38 and 42);

conceivably Quebec alone (Section 43).

The fed eral House of Com mons, rep re sent ing the Ca na dian peo ple as a 

whole, can (and in my view should) make it clear that it will not au tho rize

the se ces sion of any prov ince un der any cir cum stances, or at any rate not

un less the peo ple of Can ada as a whole have clearly and de lib er ately

agreed to both the prin ci ple and the terms of sep a ra tion, as for ex am ple by a 

suf fi ciently large ma jor ity in a ref er en dum.

B. Change by Revolutionary Means

Uni lat eral dec la ra tion of in de pend ence by Que bec—that is, rev o lu tion ary

change—is some times sug gested within Que bec as a pos si bil ity if Can ada

as a whole will not ac cede to an ex pressed wish by the peo ple of Que bec to

achieve in de pend ence. Pur suit of Que bec in de pend ence, es pe cially by un -

law ful means, raises the ma jor ques tion as to how the peo ple of Que bec are

to man i fest their will: in di rectly through leg is la tive in sti tu tions, or di rectly

by ref er en dum—and in ei ther in stance by what ma jor ity? Would the courts 

rally to a uni lat eral dec la ra tion of independence (UDI)? Would they be

purged if they did not?

Re bel lion would scarcely serve Que bec’s best in ter ests. More over,

Can ada re tains and ought to ex er cise its le git i mate right of self-de fence to

re pel in sur rec tion ary acts just as Que bec (I be lieve) would clearly do in re -

sponse to threats to its own ter ri to rial in teg rity af ter in de pend ence. I do not

think that a rev o lu tion ary gov ern ment in Que bec, as op posed to the gov -

ern ment of Can ada, would be in any po si tion to con trol most of the

land-mass of the prov ince, par tic u larly the sparsely-pop u lated north ern

half of the prov ince that is in hab ited largely by ab orig i nal Ca na di ans. And

it is in the in ter est of Que bec so ci ety as a whole to keep or der in ur ban ar eas.

We should not, in sum, be in tim i dated by threats of UDI.
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C. Principles Governing Canadian
Sovereignty and Territorial Integrity

It may be help ful if I pres ent my thoughts on these is sues as a se ries of prop -

o si tions:

1. Can ada: the sov er eign state and its peo ple. Can ada, as an in te gral
whole, is a sov er eign state, ev ery part of which be longs to all of its
peo ple so far as po lit i cal sov er eignty is concerned.

2. No dou ble stan dard on in di vis i bil ity. There can be no dou ble stan -
dard on the is sue of divisibility. Any prin ci ple which ar gues that
Que bec is in di vis i ble makes Can ada equally in di vis i ble. And any
prin ci ple which ar gues that Can ada is di vis i ble makes Quebec
equally divisible.

3. The con sti tu tion: sole source of au thor ity. Can ada’s sov er eign pow -
ers are ex er cised by its peo ple through fed eral and pro vin cial in sti -
tu tions, whose very ex is tence and pow ers are es tab lished and
de fined by the con sti tu tion, and by the constitution alone.

4. The prov inces: crea tures of the con sti tu tion. Ca na dian prov inces, as
much as the fed er a tion it self, there fore de pend com pletely upon
the con sti tu tion for their rights and pow ers, and even their ex is -
tence. Prov inces can make no valid claim to any rights be yond, or
out side, the con sti tu tion. The prov inces are not—ei ther le gally or
his tor i cally—“prior to” Can ada, nor are they the “cre ators of” Can -
ada: the law rather creates both.

5. The con sti tu tional amend ment pro cesses: sole means of change. There
is no le gal ba sis for any con sti tu tional change—and there fore no
right of se ces sion by any prov ince, ter ri tory, or other po lit i cal sub -
di vi sion of Can ada—ex cept through the means of change pro vided 
by the con sti tu tion it self. (As Lin coln said, “The States have their
sta tus in the Un ion, and they have no other le gal sta tus. If they
break from this they can only do so against law and by rev o lu -
tion.”)5

6. Bound ary lines mean noth ing by them selves. A line drawn as a
bound ary has no le gal mean ing—nor, in deed, any moral or other
mean ing—be yond its ac tual pur pose. A line de fin ing the bound -
aries of a prov ince, mu nic i pal ity, or other po lit i cal unit ex ists for no
pur pose other than the ex er cise of what ever pow ers are con ferred
upon it by law from time to time. A po lit i cal bound ary does not,
merely be cause it ex ists, de fine a potential sovereign state.
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7. Rights of the peo ple of a prov ince: sim ply to gov ern a prov ince. In par -
tic u lar, the peo ple of a prov ince, and their po lit i cal in sti tu tions,
have no le gal right, nor for that mat ter any plau si ble moral or other
right, to gov ern its ter ri tory oth er wise than as a prov ince of Can ada
and within the con sti tu tion of Can ada. A prov ince is what it is, no
more, no less.

8. A bound ary does not cre ate a right to sov er eignty. The ex is tence of a
pro vin cial, mu nic i pal, or other bound ary cre ates, in it self, no ba sis
what so ever for a claim of en ti tle ment to sov er eignty by the in hab it -
ants of the ter ri tory. They can not plau si bly claim “to pull them -
selves up by their boot straps” to a higher sta tus. Any as pi ra tion to
greater pow ers or higher sta tus de pends on the will of the country
as a whole.

9. Dis mem ber ment of the fed er a tion de pends on the will of the whole Ca na -
dian peo ple, as do bound aries of a new state. Since the dis mem ber ment
of the fed er a tion de pends on the will of the Ca na dian peo ple as a
whole, as ex er cised through their con sti tu tional amend ment pro ce -
dures, there is no rea son why the Ca na dian peo ple are obliged to
con sent to the se ces sion of any prov ince; or, if they do con sent, to al -
low it to se cede with its ex ist ing bound aries or any other particular
boundaries.

10. An in de pend ent Que bec has no valid his tor i cal or le gal claim to the
north ern part of the pres ent prov ince. The im mense ter ri to ries added
to Que bec by the Ca na dian Par lia ment in 1898 and 1912 were ter ri -
to ries un der Eng lish (and later Brit ish) sov er eignty long be fore the
ces sion of New France in 1763, and had no con nec tion with New
France. These ter ri to ries were added to Que bec to be gov erned as
part of a Ca na dian prov ince. It is sheer ef fron tery to de mand that
the 1898 and 1912 ter ri to ries should form part of an in de pend ent
Que bec. With out these ter ri to ries it is highly doubt ful that Que bec
would be eco nom i cally vi a ble as a sov er eign state—at any rate,
viable at a level acceptable to its people.

11. Duty of the Par lia ment and gov ern ment of Can ada: de fence of the con -
sti tu tion, laws, and ter ri to rial in teg rity of Can ada. It is the duty of the
Par lia ment and gov ern ment of Can ada to en force and de fend the
con sti tu tion and laws—and there fore the ter ri to rial in teg rity—of
Can ada against its en e mies, whether for eign or do mes tic. This is
ob vi ously so in the ev ery day case of law en force ment against com -
mon crim i nals. The duty to de fend the con sti tu tion, laws, and ter ri -
tory against for eign in vad ers is also self-ev i dent. It is equally so as
re gards re bels at tempt ing the over throw of the Ca na dian state in
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all, or part, of Can ada’s ter ri tory. A uni lat eral dec la ra tion of in de -
pend ence by mem bers of the leg is la ture of a prov ince or by any one
else, with or with out a ref er en dum, is an act of, or in vi ta tion to, trea -
son, and the trea son is com plete when force is used to carry out the
pur pose of over throw ing the gov ern ment. Un der Canadian law, in
sum, an attempt to overthrow the government is criminal as well as
invalid.

12. Use of force in de fence of the con sti tu tion: le git i mate self-de fence. The
use of force to de fend the con sti tu tion, laws, and ter ri to rial in teg rity 
of Can ada is sim ply le git i mate self-de fence. The odium of re sort to
force prop erly lies on those who at tack the con sti tu tion, laws, and
ter ri tory of Can ada, and not upon those who de fend the sta tus quo.
The sta tus quo rep re sents the rights both of the Ca na dian peo ple as a 
whole, and also of ev ery in di vid ual Ca na dian who wishes to keep
the country as one.

13. Use of force in north ern Que bec. Even if, in face of a uni lat eral dec -
la ra tion of in de pend ence within Que bec, the Ca na dian peo ple or
their par lia ment and gov ern ment de cided not to ex er cise their right 
to de fend all of the ter ri tory of Que bec by force, the use of the lim -
ited amount of force needed to re tain the sparsely-in hab ited ter ri to -
ries of north ern Que bec would prob a bly be ef fec tive to frus trate
any at tempt by Que bec to se cede, with or with out the north ern por -
tion of the prov ince. As an ab so lute min i mum, it could be made
perfectly clear that this will be done.

14. Right of “self-de ter mi na tion.” It is dif fi cult to dis cern any con sen -
sus at all as to the con di tions of an in ter na tion ally rec og nized right
of self-de ter mi na tion, who en joys it, when and how it may be ex er -
cised, and what ter ri tory it ap plies to. It can not plau si bly be a right
to as sert re peated fresh claims, each of which would bring the state
to an end at any time. Pos i tive in ter na tional law seems clearly to at -
trib ute the right of self-de ter mi na tion only to Can ada as a whole,
and not to any ter ri to rial sub di vi sion or mi nor ity. It seems pre pos -
ter ous to as sert that Can ada can be brought to an end at any time at
the de mand of one of its prov inces. So far as Que bec is con cerned,
the pop u la tion of Que bec, through its elected rep re sen ta tives or its
vot ers, opted for Can ada in 1867 and again in 1980. I would ar gue
that the is sue of self-de ter mi na tion, if it ex isted, is closed; the peo -
ple—and prov ince—of Que bec re main free, like all oth ers, to seek
con sti tu tional change within the Fed er a tion by con sti tu tional pro -
cesses. As sum ing, how ever, that the French-Ca na dian peo ple
within Que bec, as a group, have a moral right of self-de ter mi na tion
or one based in in ter na tional law, so do oth ers in the prov ince: ab -
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orig i nal peo ples, for ex am ple, and other non-French Ca na di ans.
And any right of French Canadians to self-determination can
extend only over a limited portion of the present territory of
Quebec.

15. Par ti tion of Que bec. De mands for the in de pend ence of Que bec
thus com pel con sid er ation of par ti tion of the prov ince. In the event
that Que bec seeks and Can ada per mits the in de pend ence of Que -
bec, new prov inces of Can ada could and should be es tab lished, or a
rump prov ince re tained, both in what is now north ern Que bec, and
also in those por tions of south ern Que bec remaining loyal to
Canada.

16. Bar gain ing on re form. Bar gain ing on con sti tu tional re form must
not take place on the ba sis that Que bec can se cede if it is dis sat is fied
with the prog ress or with the re sults. Rather it should be based on
the prin ci ple that all le git i mate con cerns of Quebeckers, and of
other Ca na di ans, can be ac com mo dated by bal anced measures of
reform.

Notes
1 Ex cerpts from this pa per have been pub lished in The Fi nan cial Post,

June 15-17, 1991, and in The Ga zette, Mon treal, Tues day, June 18, 1991. Dis -

cus sion may be found in the fol low ing press items: Clyde H. Farnsworth,

“Sym po sium Tal lies Cost of Que bec Sep a ra tion,” New York Times, Thurs -

day, June 6, 1991, p. A7, also pub lished un der the ti tle “Ex perts Say a Free

Que bec Could Cope” in In ter na tional Her ald Tri bune, Fri day, June 7, 1991, p.

3; Mar cel Adam, “Tout le Can ada devrait se prononcer sur le projet de

séparation du Québec,” La Presse, Mon treal, June 4, 1991; “Un Américain

s’étonne qu’aprPs 20 ans on s’interroge sur le droit de séces sion,” La Presse,

Mon treal, June 11, 1991; Michel C. Au ger, “Par ti tion ou Guerre Civile,” Le

Jour nal de Montréal, Mon treal, June 20, 1991, p. 26; Wil liam John son, “Right

to Se cede is not Clear-cut,” The Ga zette, Mon treal, Fri day, May 31, 1991, p.

B-3; ed i to rial, “`Re al ity Shower’ hits sovereignists,” The Mon treal

Downtowner, Mon treal, June 19, 1991, p. 4. On re ac tions within the Que bec

Gov ern ment, see Stéphane Bu reau “Les frontiPres d’un Québec indépen -

dant font la manchette aux États-Unis,” La Presse, Mon treal, June 8, 1991, p.

F7.
2 Signed at Ot tawa, June 3, 1987, by the Prime Min is ter of Can ada and

the first min is ters of all the prov inces. Its text is most widely avail able in a
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pub li ca tion en ti tled A Guide to the Meech Lake Con sti tu tional Ac cord (Gov ern -

ment of Can ada, Ot tawa, Au gust 1987), and the French ver sion in the com -

pan ion pub li ca tion Guide de l’Ac cord Constitutionnel du Lac Meech

(Gouvernement du Can ada, aoft 1987).
3 The Con sti tu tion Amend ment, 1987 is the Sched ule to the Mo tion for a

Res o lu tion to Au tho rize an Amend ment to the Con sti tu tion of Can ada which it -

self was ap pended to the 1987 Con sti tu tional Ac cord (su pra, n. 2). Clause 1 of

the Ac cord, quoted in the text, is in sub stance an agree ment as to steps to be

taken to wards en act ment of the Con sti tu tion Amend ment, 1987. The amend -

ment was never en acted for want of au tho riz ing res o lu tions from the leg is -

la tive as sem blies of Man i toba and New found land. For prac ti cal pur poses,

there fore, the Con sti tu tion Amend ment, 1987 can be taken as syn on y mous

with the “Meech Lake” pro pos als.
4 “The Ca na dian Con sti tu tional Amend ment Pro cess: Mech a nisms

and Pros pects,” in Beckton and Mackay, eds., Re cur ring Is sues in Ca na dian

Fed er al ism (Ot tawa, 1986), pp. 77ff.; the pub li ca tion is Vol. 57 of the Royal

Com mis sion’s pub lished stud ies. The French ver sion is Les Dos siers

permanents du fédéralisme canadien; see pp. 81ff.; this may be re ferred to for

the orig i nal French-lan guage texts of the pas sages trans lated into Eng lish

in Re cur ring Is sues. The his tor i cal ac count is found in the con clud ing por -

tion of the pa per; in the Eng lish ver sion see “Que bec and the Amend ing

Pro cess,” pp. 94-105; in the French ver sion, “Le Québec et le processus de

mod i fi ca tion de la Con sti tu tion,” pp. 99-111. Here, in my trans la tion, are

par tic u larly force ful re marks of a Lib eral mem ber who later held var i ous

se nior port fo lios in Rob ert Bourassa’s gov ern ment. M. Michel Gratton,

Journaux des Débats de l’Assemblée nationale du Québec, 3rd Ses sion, 32nd Leg -

is la ture, pp. 415-16 (No vem ber 25, 1981):

I say, Mr. Pres i dent, very clearly, with out am bi gu ity, that the mo -
tion which we are de bat ing to day is part of this strat egy. The strat -
egy re quires that the Gov ern ment never sign any agree ment, an
agree ment which would oblige it to ac cept a new Ca na dian con sti -
tu tion which would ap ply to Que bec, be cause that would au to mat -
i cally say that it ac cepted that Que bec has its place within Can ada,
hence there is no rea son to wish to bring about in de pend ence. I said
last week, Mr. Pres i dent, that the best way never to sign any agree -
ment, is still to re fuse to ne go ti ate, as the Gov ern ment has done.
That’s why we are be ing spo ken to about this mo tion which, ac -
cord ing to the Prime Min is ter [i.e., Pre mier René Lévesque], once
again yes ter day, is the vi tal min i mum that Que bec can ac cept.
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What is cu ri ous, Mr. Pres i dent, is that, on No vem ber 5, at the end of
the con sti tu tional con fer ence at Ot tawa, the Prime Min is ter iden ti -
fied three sub jects which pre vented him from grant ing his sup port
and sign ing the agree ment: the ques tion of ac cess to school in the
lan guage of the mi nor ity; the ques tion of financial compensation in
cases of opting out; and the question of mobility.

How is it that, if there were three sub jects on No vem ber 5, we now
find 15 in the Prime Min is ter’s mo tion? It’s the leader of the Op po si -
tion who es tab lished it clearly yes ter day. There were three of them
on No vem ber 5, and, all of a sud den, there are 15. It is easy enough
to un der stand...How is the Prime Min is ter try ing to re deem him -
self? By pre sent ing his mo tion which he has de lib er ately drafted in
such a way as to force the fed eral gov ern ment, to in vite the fed eral
gov ern ment, to pro ceed with out Que bec’s con sent; be cause, then,
he will be able to play the of fended vir gin, to cry rape, and what else 
be sides? He will try to in flame pas sions, by ap peal ing to na tion al -
ism, because it is known that this works.

Ref er ences in the quoted pas sage to the “Pres i dent” are ref er ences to

the Pres i dent of the Na tional As sem bly of Que bec—in other words, the

Speaker of the prov ince’s leg is la tive as sem bly. Ref er ences to the “Prime

Min is ter” are ref er ences to the Pre mier of Que bec, Hon. René Lévesque.

(For sim i lar ob ser va tions by M. Claude Ryan and other mem bers, see the

ref er ences given in my notes.)
5 John G. Nicolay and John Hay, eds., Com plete Works of Abra ham Lin -

coln, 12 vols. (New York, The Tandy Thomas Com pany, 1894), Vol. VI, p.

315. The quoted pas sage ap pears in a re mark able “Mes sage to Con gress in

Spe cial Ses sion”, July 4, 1861, at VI, p. 297 ff.
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PROJET D’UN
NOUVEL ARTICLE 2 DE LA LOI
CONSTITUTIONNELLE DE 1867

(18 décembre 1990)

2. La fédéra tion canadienne affirme:

(i) vouloir as surer, dans le re spect de la primauté du droit, B tout son

peuple héritier et gardien des diverses cul tures de nombreuses origines, les 

avantages de la liberté, de l’égalité des chances et du bien-Ltre économique;

(ii) assumer une responsabilité particuliPre envers ses peuples

autochtones et reconnaître leur statut de premiPres na tions du Can ada;

(iii) reconnaître que le Can ada re pose non seulement sur les intérLts

communs B tout son peuple, et leur poursuite au moyen des in sti tu tions de

la fédéra tion, mais aussi sur l’identité propre de chacune de ses prov inces

et chacun des ses territoires;

(iv) vouloir as surer la survivance et la vigueur, par tout au Can ada, de

ses deux langues officielles, le français et l’anglais;

(v) reconnaître que le Québec, unique par sa majorité francophone et sa

société dis tinc tive, est garant de la survivance et de la vigueur de la langue

française au Can ada;

(vi) reconnaître que la langue et la cul ture dis tinc tive françaises sont B

la fois une ressource et un patrimoine, et vouloir as surer leur survivance et

leur vigueur non seulement au Québec, leur prin ci pal foyer historique,

mais par tout dans la fédéra tion;

(vii) reconnaître que le Parlement du Can ada et les législatures des

prov inces peuvent, d’une maniPre conforme aux principes des sociétés

libres et démocratiques, exercer leurs pouvoirs afin de préserver et de

promouvoir, dans la mesure qui leur revient, ces attributs et ces objets de la

fédéra tion, et tout spécialement, dans le cas de la législature du Québec,

afin de préserver et de promouvoir sa langue et sa cul ture de prédom i nance 

française;

et la Con sti tu tion du Can ada sera ainsi interprétée.
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DRAFT OF A PROPOSAL FOR A
NEW SECTION 2 OF THE

CONSTITUTION ACTS, 1867

(December 18th, 1990)

2. The Ca na dian fed er a tion af firms:

(i) its re solve to se cure, un der the rule of law, the ad van tages of lib erty,

equal op por tu nity, and eco nomic well-be ing, to all its peo ple, in her i tors

and bear ers of the di verse cul tures of many lands;

(ii) its spe cial re spon si bil ity to its ab orig i nal peo ples, and their stand -

ing as the first na tions of Can ada;

(iii) its rec og ni tion that Can ada is founded, not only upon the com mon

in ter ests of all of its peo ple and their pur suit through the in sti tu tions of the

fed er a tion, but also upon the in di vid ual iden tity of each of its prov inces

and ter ri to ries;

(iv) its re solve to en sure the sur vival and vig our, through out Can ada,

of its two of fi cial lan guages, Eng lish and French;

(v) its rec og ni tion that Que bec, unique in its French-speak ing ma jor ity

and in its dis tinc tive so ci ety, is a guar an tor of the sur vival and vig our of the

French lan guage in Can ada;

(vi) its rec og ni tion that the French lan guage and dis tinc tive cul ture are

at once a re source and a her i tage, and its re solve to en sure their sur vival

and vig our not only within Que bec, their prin ci pal his toric home, but

through out the fed er a tion; and

(vii) its rec og ni tion that the Par lia ment of Can ada and the leg is la tures

of the prov inces may, in a man ner con sis tent with the prin ci ples of free and

dem o cratic so ci et ies, ex er cise their pow ers in or der to pre serve and pro -

mote these at trib utes and ob jects of the fed er a tion, so far as they per tain to

each; and more es pe cially, in the case of the leg is la ture of Que bec, in or der

to pre serve and pro mote its pre dom i nantly French lin guis tic char ac ter and

cul ture;

and the Con sti tu tion of Can ada shall be in ter preted ac cord ingly.
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On the Economic Consequences
of Quebec Separation

John McCallum

THERE IS A QUES TION AS to whether “change the o rists” in eco nom ics have

much to con trib ute to this de bate on fed er al ism. I’m not sure whether

they do, at least in the sense of try ing to help one or an other side “win” the

de bate. My role is to be per fectly neu tral. I will speak there fore of the eco -

nomic con se quences of Que bec sep a ra tion, rather than the eco nomic costs.

Costs of Separation

My first point on this topic of eco nomic con se quences con cerns what you

might call cred i bil ity of com mu ni ca tion. I think the av er age Quebecker

takes poorly to state ments com ing from To ronto that Que bec sep a ra tion

will pro duce dire eco nomic con se quences, and re acts badly even to such

state ments com ing from McGill. So I hope that what I say will be seen to be

balanced.

The other ini tial point that is ex tremely im por tant is that the costs of

sep a ra tion are not just costs to Que bec. I think that these costs would also be 

quite sub stan tial to the rest of Can ada.

The third pre lim i nary point is the ques tion of whether the breakup

would be har mo ni ous or ac ri mo ni ous. Econ o mists don’t re ally have much

to say about this. If we ap peal to his tory, then I think we would come down

on the side of ac ri mony. If we say that his tory is ir rel e vant, as many peo ple

of ten do in the pres ent con text, then we have no pre ce dents. So most of

what I say is based on the as sump tion of a rel a tively har mo ni ous breakup

in which the two par ties or sev eral par ties try to do things in a ra tio nal, calm 
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fash ion. Con se quences would be worse than an tic i pated—how much

worse I don’t know—if the case be came highly ac ri mo ni ous.

As for le gal dis con ti nu ity, there ex ists a fas ci nat ing doc u ment, par tic u -

larly if you are not a law yer but are used to read ing such doc u ments. It is a

spec u la tive dis cus sion in the Bélanger-Campeau re port by José

Woehrling,1 which sets out in de tail the var i ous steps and pro ce dures that

would have to be taken for Que bec to sep a rate, along two pos si ble tracks;

first, Que bec sep a rat ing with Can ada’s agree ment—that is, con sti tu tion -

ally and by Ca na dian rules—and sec ond, with out Can ada’s agree ment. It’s

very in ter est ing to set those things out in de tail and then have econ o mists,

law yers and his to ri ans re spond as to how they think it would work in prac -

tice. One study in prog ress is go ing to ar gue that what we have now in the

Ca na dian eco nomic un ion is a web of ex tremely com plex reg u la tions, rules

and laws that some how make the sys tem work. If you try to take that sys -

tem apart and put it back to gether, it’s not go ing to be easy.

A re lated point made by Tom Courchene is if you take apart the Ca na -

dian eco nomic un ion and put it back to gether again (and even if you can’t

put it back to gether again), you’d be sub sti tut ing a le gal bind ing kind of ar -

range ment, like the Free Trade Agree ment, for some thing which is held to -

gether by top po lit i cal deals and con sti tu tions. The le gal con straints un der

an eco nomic un ion are, in fact, much more bind ing and the re sult is es sen -

tially less real sov er eignty to the con stit u ent mem bers when the rules are

con sti tu tional/po lit i cal rather than le gal. So on di vid ing the deck af ter the

breakup, I think there are three ques tions to ask. The first is what would be

Que bec’s share of debts and as sets?

Quebec’s Share

The fig ures I have seen range from about one-sixth, which is the

Bélanger-Campeau view, to one-third, which is the view I heard in West ern 

Can ada. In the West they are of the opin ion that Que bec’s share of the debt

would de pend on the fis cal bal ances at the time; since Al berta is not a con -

trib u tor, Al berta’s share of the debt if Can ada broke up would be neg a tive

while that of Que bec and other se ced ing prov inces would be cor re spond -

ingly higher. Econ o mists were kind enough to ac cept a zero share rather

than a neg a tive share but ac cord ing to their cal cu la tions, Que bec’s share

would be one-third. So we have fig ures from one-sixth to one-third, of
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which the av er age hap pens to be one-fourth—Quebec’s share of the

population. 

I think the sec ond ques tion is, in a way, more in ter est ing and pos si bly

more dif fi cult: in the event of sep a ra tion, how would this debt be trans -

ferred? At one ex treme, one can imag ine that what re mains of Can ada

would re claim the full le gal li a bil ity for 100 per cent of the debt. How ever, if 

Que bec would prom ise to make pay ments to Can ada (which, ac cord ing to

some law yers, is the le gal sit u a tion), the se ceded state would not have li a -

bil ity for the debt. At the other ex treme, Que bec would quickly have to take

on a debt cor re spond ing to what ever its share was. What would be the me -

chan ics of ef fect ing that trans fer, and the re ac tion of money mar kets? This

is in deed a com plex is sue which we would want to in ves ti gate and to which 

I don’t re ally have the an swers at this mo ment. But it clearly would not be

easy.

Canada’s Share

Sep a ra tion would be even more dif fi cult if the de par ture of Que bec from

Can ada pro voked some fur ther breakup of the coun try. If the le gal ar gu -

ment is cor rect, Que bec’s de par ture would be an in cen tive for other prov -

inces or re gions to leave. If it is only the part that re mains which bears le gal

li a bil ity for the debt, the stakes are ex tremely high and there is an im mense

scope for stra te gic be hav iour. One of my col leagues at McGill has the the -

ory that Con fed er a tion only came to gether be cause of debt—pub lic

debt—and that Con fed er a tion is likely to pre vail for that same reason. So

that’s the second issue.

Monetary Policy

The third ques tion in volves money and ex change rates, and here I think

that even though there has been a lot of dis cus sion about this at cer tain

times, it is re ally rather sim ple. Vir tu ally ev ery one in Que bec who has com -

mented on this as sumes that if Que bec does sep a rate it would con tinue to

use the Ca na dian dol lar for at least five to ten years. Once things get sta bi -

lized there may be a Que bec cur rency, but I don’t think any one in Que bec is

con tem plat ing the idea of is su ing a new Que bec cur rency at the mo ment of

in de pend ence. More over, I’ve heard dis cus sions on this point in var i ous

places, and I can’t see any way in which the rest of Can ada could stop Que -
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bec from us ing the Ca na dian dol lar if it so chose. The rest of Can ada prob a -

bly would n't try, but even if it did I don't think it would suc ceed. If that is

the case it seems to me pretty clear that Que bec would con tinue to ex ist in a

mon e tary un ion, whether it was de jure or de facto. I don't think we'd have

other currencies floating around.

Que bec, in this case, would lose con trol over Ca na dian mon e tary pol -

icy and maybe even lose ba sic rev e nue, al though that could be ne go ti ated

in the con text of the debt al lo ca tion. There may be de bate on flex i ble ex -

changes, but that is some thing we al ways de bate any way, so I think Que bec 

would keep us ing Ca na dian dol lars. At the mo ment of great est in sta bil -

ity—that is, sep a ra tion—I think there would be ex traor di nary con cern and

cap i tal flight from the prov ince of Que bec. That is pre cisely why I think sep -

a ra tion won’t hap pen.

Impact on Trade

Fi nally, I think trade-re lated is sues are con ten tious. Some of the most au -

thor i ta tive peo ple from Que bec and the rest of Can ada are writ ing on these

issues.

There are ques tions re gard ing tex tiles, cloth ing, milk, and tur keys. For

in stance, Que bec is a ma jor pro ducer of tex tiles and cloth ing. Would the

rest of Can ada cut its tar iffs and quo tas on these prod ucts? Que bec pro -

duces some thing like 48 per cent of the milk quo tas for Can ada, so what

would hap pen there? It’s in ter est ing to note the find ings of

Bélanger-Campeau in this re gard. When Que bec was de cid ing which as -

sets it would keep its share in, it did n’t want to keep very many crown cor -

po ra tions, but one as set that it would re tain was its share of the Ca na dian

Dairy Com mis sion. I think that there would be dis cus sion on that, and

there are le gal ques tions as to what the rest of Can ada could or could not do

with re gard to these milk quo tas.

Nor is it just a ques tion of Que bec-dom i nated in dus tries; there is also

the ques tion of what is go ing to hap pen to the Auto Pact. On tario is more

de pend ent upon the Auto Pact than is Que bec, and it seems very likely that, 

at a min i mum, the Auto Pact would have to be re ne go ti ated, be cause the

Amer i cans would not be ter ri bly happy with it in the event of Que bec sep a -

rat ing.

And what about the Free Trade Agree ment? It clearly would have to be

re ne go ti ated since, in mov ing from two coun tries to three, Que bec and
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Can ada could po ten tially act in con cert, which the Amer i cans prob a bly

would n’t like. The ques tion is what would the United States do, and es pe -

cially what would the busi ness lobby groups do? The U.S. gov ern ment

might want to act in the most peace ful fash ion, but the busi ness lobby

groups would see a chance to turn things to their ad van tage. And what

would the rest of Can ada do when the ma jor ity did n’t want free trade in the

first place? By the time of sep a ra tion there might be three N.D.P. gov ern -

ments hos tile to free trade at the pro vin cial level, mak ing up two-thirds or

three-fourths of the pop u la tion of Can ada out side Que bec.

Notes
1 José Woehrling, “Les As pects juridiques de la redéfinition du statut

politique et constitutionnel du Québec,” in Eléments d’ana lyse

institutionnelle, juridique et demotinguestique pertînents B la re vi sion du statut

politique constitutionnel du Québec, Doc u ment de tra vail, numéro 2,

Bélanger-Campeau Com mis sion.
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First-Generation Canadians and
the Constitutional and
Sovereignty Debates

Jagdish Handa

Separation in a World Context

THE CON STI TU TIONAL DE BATE IS ABOUT sep a ra tion—sep a ra tion of Can -

ada into two coun tries, sep a ra tion of its peo ple into more clearly de -

fined peo ples, and of its cul ture into more clearly de fined cul tures.

First-gen er a tion Ca na di ans are per haps the only Ca na di ans who have al -

ready ex pe ri enced such sep a ra tions. They may thus have some thing use ful 

to con trib ute to the Constitutional debate.

Many, like me, have first-hand knowl edge of the in de pend ence of their 

coun tries as part of the de col o ni za tion pro cess. I was in In dia in 1947 when

it sep a rated from Brit ain and the Brit ish Em pire, and when it split into In dia 

and Pa ki stan. I was in Kenya in 1963 when it be came in de pend ent from

Brit ain. These were po lit i cal and le gal sep a ra tions, I be lieve for rea sons

sim i lar to those at play in Que bec in the last de cade. In each case there were

end less dis cus sions on the eco nomic costs of sep a ra tion, with out much

con sen sus about whether the coun try would be better off or not given its

close eco nomic ties to Brit ain. Would per ca pita in come go up or down?

How would cer tain as sets be di vided? There were dis cus sions of le gal and

his tor i cal pre ce dents and of his tor i cal bound aries. And, in the fi nal anal y -

sis, none of these mat tered. 

What then did mat ter to the fi nal de ci sion on whether to sep a rate? Let

me ex press this in the words of Mahatama Gan dhi in Attenborough’s film

“Gan dhi.” In re sponse to the state ment from an as sis tant to the Brit ish Vice -
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roy of In dia that “with out Brit ish ad min is tra tion this coun try will be re -

duced to chaos,” Gan dhi's re ply was “You are mas ters in some one else's

home...It is time you left...I beg you to ac cept that there is no peo ple on earth 

who would not pre fer their own bad gov ern ment to the good gov ern ment

of an alien power...Like other na tions, we will have our own prob lems. But

they will be ours.” There is no hint here that eco nomic con sid er ations were

be ing per ti nent to the de ci sion. Nor is there of the le gal rights of the cit i zens, 

nor of his tor i cal as so ci a tion nor of his tor i cal bound aries. To me the is sue is

one of feel ings, of a gut feel ing of who we are and that oth ers are dif fer ent in

an es sen tial way, of us and them.

Us and Them

The con cept of us and them is very apt be tween the anglophone and the

francophone groups in Can ada. It un der lies Hugh MacLennan’s des ig na -

tion of them as the two sol i tudes. But it also ap plies to Can ada vis-B-vis Brit -

ain and the U.S.A. 

Can ada be came a Brit ish col ony by the Treaty of Paris of 1763, and

those who dom i nated the col ony called them selves Brit ish. But over time

they ceased to feel them selves suf fi ciently Brit ish to be con tent to be ruled

by the Brit ish Par lia ment and gov ern ment. They had to press for their own

leg is la ture and even tu ally for Do min ion (in this case a trun cated form of in -

de pend ence) sta tus in the Stat ute of West min ster, 1931. They wanted to be

mas ters in their own house, for the Brit ish—no mat ter how close in cul ture,

lan guage and in sti tu tions—had by then be come oth ers. But the Stat ute of

West min ster was not the fi nal act of the sep a ra tion of Can ada from Brit ain,

for it did leave sev eral re sid ual pow ers and el e ments as so ci ated with these

oth ers. 

The Brit ish Par lia ment still had the ul ti mate power to amend the Brit ish 

North Amer ica Act of 1867; it could in fact leg is late on a reg u lar ba sis for

Can ada; its flag was Can ada’s flag; its an them was Can ada’s an them, and

so on. Can ada’s na tion al ism vis-B-vis the Brit ish even tu ally was to re place

these pow ers and sym bols with Ca na dian ones: its own flag, its own an -

them and even tu ally its own con sti tu tion. Each was a land mark on the road 

to the sep a ra tion of Can ada from Brit ain. The strug gle to patriate the con sti -

tu tion lasted from the 1920s to 1982, when the Brit ish par lia ment gave up its 

re sid ual pow ers over Ca na dian laws. Can ada was mas ter in its own house

af ter all, for better or for worse.
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A par al lel move ment to the con sti tu tional sep a ra tion from Brit ain was

oc cur ring in Que bec. Its in hab it ants shared the same land and to an out -

sider were of the same cul ture, but they re garded them selves as of two

groups, us and them. The anglophones were not part of the ma jor ity cul ture, 

could not iden tify with it and be gan to feel that, though still in Can ada, they 

were strang ers in Que bec. Thus started the slow trek of anglophones out of

Que bec that has been a fea ture of the Que bec coun try side and small towns

since the 1940s and is now a fea ture of its me trop o lis, Mon treal. The

francophones in creas ingly de fined the cul ture of the ar eas out side Mon -

treal, dom i nated that of Mon treal, and in creas ingly pressed for the

patriation to Que bec of var i ous leg is la tive and ad min is tra tive pow ers.

They have come a long way from the ef fec tive di vi sion of pow ers that ex -

isted in, say, 1940, but not all the way to be com ing mas ters of their own

house. If my the sis is cor rect, their feel ing of us and them will even tu ally

lead to sep a ra tion from Can ada. 

There have been many land marks along the route to sep a ra tion. The

laws and cus toms that have emerged in the last few de cades on dis play ing

the Que bec flag in pub lic, and on its size rel a tive to the Ca na dian flag, are

part of it, just as were those re gard ing the Ca na dian flag with re gard to the

Un ion Jack. The re cent rul ing on the ex clu sion of the Ca na dian flag from the 

Que bec leg is la tive as sem bly, ex cept when the Queen’s rep re sen ta tives are

pres ent, is an other sym bol of this phe nom e non. Just as Can ada did adopt

its own na tional an them,I be lieve that Que bec will also do so, as a sign post

yet to come on the road trav elled ear lier by Can ada. 

The lan guage leg is la tion (i.e. Bill 101), and the use of lan guage to as sert

the na ture of Que bec so ci ety as francophone through its sign lan guage law

(Bill 178), are also rel e vant. The Allaire re port, in its very ti tle, A Que bec Free

to Choose, is ev i dence of the the sis that I have pro posed. Its rec om men da tion 

of sweep ing con sti tu tional changes with in creased or ex clu sive pow ers for

Que bec in 22 ju ris dic tions is merely a step along the route I have been out -

lin ing and should not have come as a sur prise. Nor, if I am right, would this

be the end of the pro cess.

Equilibrium and Chaos

What does my the sis im ply for the fi nal out come? Would Que bec sep a rate

from Can ada? A few con cepts from eco nomic the ory seem to be very use ful

at this point: equi lib rium, the dy namic path to ward it, and chaos. Let me
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be gin with the con cept of equi lib rium. I have ad duced the strong pri mal

gut feel ing of us and them as the fun da men tal de ter mi nant of the pro cess

Que bec and Can ada are go ing through. Eco nomic con sid er ations, laws and 

pre ce dents, his tory and other ties are pe riph eral to this force. Given these

as sump tions, we can pre dict the the o ret i cal equi lib rium to be one of Que -

bec sov er eignty vis-B-vis Can ada, as we might have done a pri ori for Can ada

vis-B-vis Britain in the early years of this century.

Eco nomic the ory ham mers into econ o mists the re al iza tion that the ac -

tual dy namic path to an equi lib rium is likely to be un pre dict able. It must

have been clear in the early 1920s that the the o ret i cal equi lib rium for Can -

ada re quired its con sti tu tion to be patriated to Can ada and the re sid ual

pow ers of the West min ster par lia ment to be elim i nated. That did hap pen,

but it took six de cades of frus trat ing wran gling. The fed eral and pro vin cial

gov ern ments failed to reach an agree ment un der Mac ken zie King in 1927,

un der Bennett in 1931, un der St. Laurent in 1950, un der Diefenbaker in

1960, un der Pearson in 1964 and un der Tru deau in 1971 be fore the ac tual

patriation un der Tru deau in 1982. Why did the suc ces sive prime min is ters

have to ham mer at it, know ing that so many oth ers had failed? I be lieve that 

my the sis pro vides an an swer: Can ada was a “dis tinct so ci ety” from Brit -

ain, we were us, Brit ain was them and we had to be come mas ters in our own

house. While this im plied the fi nal equi lib rium of patriation of the Ca na -

dian con sti tu tion, as I have shown, the dy namic path and the time to equi -

lib rium could not have been pre dict able.

This un cer tainty must also be a char ac ter is tic of Que bec’s path to its

the o ret i cal equi lib rium of even tual sov er eignty. The patriation of the Ca na -

dian con sti tu tion and the Ca na dian and Que bec Charters were part of this

pro cess, but by no means the be gin ning. The Meech Lake agree ment was a

fur ther part of this pro cess; a failed part, as were the var i ous failed con sti tu -

tional con fer ences on the patriation of the con sti tu tion. The Allaire re port

came next, as did the at tempt to in flu ence the dy namic path in the

Bélanger-Campeau Com mis sion re port. But the pat tern is es sen tially in de -

ter mi nate. 

Now we come to the con cept of chaos. The path to patriation of the Ca -

na dian con sti tu tion was cha otic, its ac tual patriation was cha otic, its

clauses were cha otic and its con se quences have proven to be cha otic. Chaos 

is fun da men tal to the pro cess of sep a ra tion. Now, chaos the ory does not

deny the pos si bil ity of reach ing equi lib rium; it in fact as sumes its ex is tence
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and an a lyzes its prop er ties, ar gu ing that the par tic u lar val ues as so ci ated

with that equi lib rium are very sen si tive to seem ingly mi nor oc cur rences. 

The sen si tiv ity of equi lib rium in a cha otic con text such as the is sue of

Que bec’s sep a ra tion means that the par tic u lar as pects or clauses of the sep -

a ra tion can not be de fined at this junc ture. The even tual an swer to how Can -

ada’s cur rent pub lic debt would be di vided, and how the as sets and

li a bil i ties of the Bank of Can ada and of other Fed eral in sti tu tions would be

par ti tioned, and other is sues of that na ture, be long to the cha otic equi lib -

rium and can not be known at this time. They will be even tu ally worked out, 

I sus pect, in what is called the Ca na dian way: com mit tees, com pro mises

and trade offs, though af ter the fact of sep a ra tion has been rec og nized.

I be gan by re fer ring to the ex pe ri ence of first-gen er a tion Ca na di ans

and what that could tell us about the con sti tu tional and sov er eignty de -

bates. What else can they re ally tell us? For one thing, small mi nor i ties don’t 

count much in the out come. Their con cerns may be dragged as hur dles

across the stage, and are of ten part of tran si tional pro vi sions. But the very

drive that pro duces the de sire to be mas ter in one’s own house and the char -

ac ter of the na tion al ism that it en gen ders im ply that the ma jor ity will (in

any long-term sense) only de ter mine the rights and the place of the mi nor i -

ties in its midst af ter the act of sep a ra tion. This is not to im ply that first-gen -

er a tion Quebeckers will be any worse off than first-gen er a tion Ca na di ans

in the Rest of Can ada (ROC). It is just that they will live in a dif fer ent mi lieu

and be gov erned by dif fer ent laws, as the other res i dents of these two coun -

tries (Que bec and ROC) will be also. 

Economic Considerations

What about some of the other ques tions be ing de bated? Is an in de pend ent

Que bec fea si ble? It is hard to know what fea si ble means in this con text.

Does it mean slightly poorer (on the or der of 5 per cent to 10 per cent lower

per ca pita in comes than a Que bec in Can ada) or very much poorer? If it is

the for mer, with a pos si ble de crease in in comes on the or der of five per cent

or so, it is ir rel e vant to the fi nal de ci sion on sep a ra tion. Would any of us be

will ing to sac ri fice our ide als and as pi ra tions for such tri fling dif fer ences? I

be lieve not, nor do I think any coun tries would choose to forgo their au ton -

omy or in de pend ence for such dif fer ences. And there is lit tle pos si bil ity of

large catastrophic declines in incomes.

www.fraserinstitute.org

172   Fed er al ism In Peril



In any case, I think that the eco nomic ex pe ri ence of other coun tries

which sep a rated dur ing the de col o ni za tion pro cess gives us cause for op ti -

mism. Most did better af ter in de pend ence than they would have done oth -

er wise, be cause they be came free to de ter mine which in dus tries to

pro mote, which to pro tect and which to open up to free in ter na tional trade.

Over all the econ o mies grew and de vel oped struc tures suited to each na -

tion’s re sources and the abil i ties and the ap ti tudes of their peo ple. But the

point to note is that this was n’t nec es sar ily, nor of ten, the pre-in de pend ence 

eco nomic struc ture which had evolved in re sponse to a dif fer ent and larger

over all eco nomic unit. In the pro cess of mov ing from the older struc ture ap -

pro pri ate to the pre-sep a ra tion unit to the struc ture ap pro pri ate to the

post-sep a ra tion unit, cer tain in dus tries de clined and some were phased

out, but oth ers grew. Que bec in dus try, which re lies upon the larger pro -

tected Ca na dian mar ket, might well de cline in the pro cess. Milk pro duc -

tion and tex tiles are pos si ble ex am ples, and em ploy ment in them may fall

dras ti cally. But there is no rea son to as sume that other in dus tries will not

take their place.

The point that I want to make, and which is of ten ig nored in de bates on

the nuts and bolts of eco nom ics is that the de ter min ing fac tors for the pros -

per ity of an in de pend ent Que bec are not the vi a bil ity of its cur rent in dus -

tries but the un der ly ing de ter mi nants of eco nomic per for mance. And these

un der ly ing de ter mi nants of eco nomic per for mance are the abil i ties of the

peo ple to take risks, to man age, to in no vate, to learn, etc. There is no rea son

to as sume that these are any worse in Que bec than in the ROC.

What about the is sue of free trade or a cus toms un ion be tween an in de -

pend ent Que bec and a post-in de pend ence (and trun cated) Can ada? I

would tend to fo cus here on the post-re crim i na tion stage, for this stage is

go ing to be tran si tory any way and I choose to place my em pha sis on the

self-in ter est of na tions. That self-in ter est, as ex er cised in the re cent past on

this con ti nent, cre ated a mea sure of free trade be tween the United States

and Can ada, and might cre ate one be tween the United States, Can ada and

Mex ico. If this is what cur rent tech nol ogy and the in ter na tional con text im -

ply to be in the self-in ter est of the na tions on this con ti nent, then there is no

rea son to as sume that this self-in ter est will cease to ap ply af ter the sep a ra -

tion of Que bec.
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Conclusion

I started by draw ing upon the ex pe ri ence of first-gen er a tion Ca na di ans in

or der to com ment on the con sti tu tional and sov er eignty de bates. My topic

was not what these Ca na di ans want the fu ture of Can ada to be, but it is

worth say ing a few words about it. They would pre fer that Can ada re main

united. Fur ther, the ex is tence of two dom i nant cul tures in Can ada al lows

for greater tol er ance of other cul tures, while a sep a ra tion cre at ing

unicultural states may di min ish tol er ance for im mi grants. If Que bec did

sep a rate, it would want free trade and a free flow of peoples across the

borders.

I see a great deal of sim i lar ity be tween the march of Can ada to ward

sep a ra tion from Brit ain and that of Que bec from Can ada. In each case, to

out sid ers the cul tures are vir tu ally the same and the peo ples not re ally dif -

fer ent. Yet to the peo ples them selves in the ear lier case, there seemed to be

vi tal dif fer ences; as time passed, one group felt that it could man age on its

own and came to chafe “un der” the other. With the patriation of the con sti -

tu tion, the flag and the na tional an them, Can ada is close to the end of that

pro cess of sep a ra tion from Brit ain—close, but not at the end, for the Queen

of Eng land (who does not re side in Can ada and whose out look must be de -

ter mined by Brit ain and its peo ples, so dif fer ent from those of Can ada) is

still Can ada’s mon arch. 

Que bec has now been mov ing along the same route for sev eral de -

cades. The patriation of the Ca na dian con sti tu tion in 1982 has pro vided a

cat a lyst for this pro cess. Bills 101 and 178, Meech Lake, and the Allaire and

Bélanger-Campeau re ports are land marks along that route, as are the

changes in sym bols or the dis putes about them. It seems that this pro cess of

sep a ra tion may pro ceed to the same ul ti mate ef fect as the pro cess of the

sep a ra tion of Can ada from Brit ain, and may end in the sov er eignty of Que -

bec vis-B-vis Can ada.

But just as Can ada and Brit ain are still bound by a com mon her i tage

and a shared his tory and cul ture, and are the best of friends, so too we

should ex pect Que bec and the re de fined Can ada—with their shared his -

tory, her i tage and cul tures—to be close to each other and to be the best of

friends. This need not mean be ing the clos est trad ing part ners, nor us ing a

com mon lan guage, nor us ing a com mon cur rency, nor us ing com mon laws. 

Friend ship does not de pend upon these; it is a mat ter of feel ings. And out of 
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these there are likely to emerge new and close links be tween the two coun -

tries that emerge out of Can ada.

I have ar gued that the equi lib rium state (given the pres ent fun da men -

tal feel ings of us and them in Que bec) is one of even tual sep a ra tion with am -

i ca ble re la tions in the post-sep a ra tion state. Let me mod ify this pre dic tion

so as to pro vide you with some pos si bil i ties of non-sep a ra tion. The o ret i cal

pre dic tions are al ways sub ject to the pos si bil ity of “ran dom er ror,” which

could re sult in the even tual state stop ping short of sep a ra tion (or, al ter na -

tively, bias the re sult to wards sep a ra tion and hos til ity be tween the two

emerg ing states). There is very con sid er able scope for such ran dom er rors

since they would de pend, among other things, on the per son al i ties and am -

bi tions of the ma jor play ers as we move through the pro cess. Let us hope

that Que bec and Can ada prove to be the ex cep tion, not the rule, and that

they will stop short of sep a ra tion.
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In Praise of the Status Quo

William G. Watson 

THERE IS A TEN DENCY THESE days to see the cur rent con sti tu tional cri sis as

mark ing a fail ure of Ca na dian fed er al ism. I think this is wrong. It may

ul ti mately mark the end of Ca na dian fed er al ism. But fed er al ism will not

end be cause it has failed, but be cause Quebeckers have de cided they want

what fed er al ism can never give them—na tion hood. It might be ar gued that

the mere fact of their want ing na tion hood is ev i dence that fed er al ism has

failed. On the con trary; Ca na dian fed er al ism helped pro duce a suc cess ful,

mod ern so ci ety in Que bec, and this very suc cess is the well spring of Que -

bec’s sov er eignty move ment. That chil dren leave home is not always a sign

of parental failure. 

Measuring Federalism’s Success

To my mind, there are two ap pro pri ate mea sures of a con sti tu tion’s worth.

One is the eco nomic well-be ing of the cit i zens who live un der it. The other

is the de gree of per sonal free dom they en joy. By both these mea sures, the

Ca na dian Con sti tu tion has been im mensely suc cess ful. In terms of per -

sonal in comes we rank sec ond in the world, and al though per sonal free -

dom is much more dif fi cult to mea sure we also rank high in the world

ta bles in that. In ad di tion, de spite our in ter mi na ble dis putes, there is at

street level con sid er able har mony among us, both as eth nic groups and as

in di vid u als. Even at Oka, the scene of our worst re cent out break of civil

strife, only one per son was killed and he was not a na tive. It is yet an other

mea sure of our suc cess as a so ci ety that we don’t like to use “num ber of

peo ple killed per year in civil strife” as a mea sure, but it is the usual

international standard and we do very well according to it. 
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No doubt we might have done better on all these counts un der dif fer ent 

con sti tu tional ar range ments. Per haps with a dif fer ent or ga niz ing doc u -

ment we would have had the world’s high est liv ing stan dard and its great -

est per sonal free dom. That, un for tu nately, is im pos si ble to know. It may be

he ret i cal to say so but nei ther so cial sci en tists nor any one else can know

how Can ada would have de vel oped un der a greatly dif fer ent con sti tu -

tional re gime. Even in formed guesses—and they would only be

guesses—might be hope lessly wrong. Our pre dic tive power in these mat -

ters is slight, though you would not know it to lis ten to most par tic i pants in

the cur rent de bate about what will hap pen should Que bec se cede. 

Why the Breakup? 

But if Ca na dian fed er al ism is not a fail ure—quite the con trary—how is it

that we are on the verge of a breakup? 

To a cer tain ex tent, I agree with Wil liam John son’s ver sion of the cau -

sal ity. In a con tem po rary trahison des clercs [be trayal by in tel lec tu als], Que -

bec in tel lec tu als have con ducted a vig or ous and de ter mined scapegoating

in which fed er al ism is at fault for most of what ails Que bec, and Pi erre

Elliott Tru deau—that horn-toed, slither-tailed, fork-tongued trai tor to his

peo ple and their great na tional cause—is at fault for most of what ails fed er -

al ism. I do not agree with John son that this is an un com mon syn drome,

how ever. Most post-mod ern dem o cratic so ci et ies seem very tol er ant of

scapegoating, so long as it is a ma jor ity that is be ing scapegoated. There are

very few days these days when, as a white male tee ter ing on the brink of

mid dle age, I don’t read some thing that blames me and peo ple like me for

some body or other’s prob lems. But the cau sal ity goes be yond that. It seems

to me a coun try’s sense of na tion hood is al ways likely to be ten u ous when it

con tains a large eth nic mi nor ity that is con cen trated geo graph i cally and re -

mains unassimilated. We live in a world of na tion-states, and as a sim ple

mat ter of logic many mem bers of an eth nic mi nor ity are likely to think they, 

too, should be a coun try. This prob lem oc curs in Spain, Bel gium, Yu go sla -

via, Czecho slo va kia, the So viet Un ion, In dia, and any num ber of other

coun tries, par tic u larly fed eral coun tries, around the world.1 It is not sur -

pris ing that it should also oc cur in Can ada. Pure rea son aside, mi nor i ties

have a strong self-in ter est in turn ing them selves into ma jor i ties. Coun tries

that con sist of eth nic com mu ni ties are there fore al most bound to ex pe ri -

ence eth nic con flicts. If any thing, the United States is the ex cep tion that
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proves the rule, though its re cent his tory has hardly been char ac ter ized by

eth nic calm. 

The ten sions to which eth ni cally di verse coun tries are prone have to be

han dled very care fully, though this is eas ier said than done. We Ca na di ans

should not get too down on our selves sim ply be cause ten sions have flared

up again. We may not have had such a strong sep a rat ist move ment be fore,

but we have had pe ri ods in which re la tions be tween French and Eng lish,

not to men tion ab orig i nal and im mi grant, have been ex tremely bit ter.

What ever hap pens over the next few years, whether Que bec stays or goes,

we are bound to have such ten sions again. 

A sec ond ge neric dif fi culty is that, liv ing so close to the United States,2

vir tu ally all Ca na di ans, what ever their her i tage, feel like an en dan gered

spe cies. We are also pain fully aware that in terms of fame, power, in flu -

ence—all the things that should n’t count but do—the United States is a

much more suc cess ful so ci ety than we are. As a re sult, many of us suf fer

from in se cu rity, even a sense of in fe ri or ity. This sense of in fe ri or ity is salted 

with a sense of in jus tice—be cause the things that should n’t count do—and

also, per versely, of su pe ri or ity, since we feel we do have the better so ci ety,

even if no one else in the world knows it. Fi nally, we are also a lit tle an gry at

our selves for en vy ing the Amer i cans their suc cess at things we know we

should dis dain. The re sult ing, rather com pli cated psy cho log i cal con di tion,

which too many Ca na di ans have ana lysed for too long, con trib utes to ex -

treme sen si tiv ity to slights, whether real or imag ined. Try to get 26 mil lion

prickly peo ple to make con ces sions to each other and you end up with

things like the Meech Lake ep i sode.

An Unbroken Chain of Historical

Accidents 

Given this per fectly nor mal Ca na dian en vi ron ment of jeal ousy, ten sion

and sen si tiv ity, it does not take much to end the short pe ri ods of calm that

over the years have in ter rupted our con tin u ing con sti tu tional tur moil. I

would ar gue that what has got us into our lat est fix is mainly an un for tu -

nate se ries of mis takes and mis cal cu la tions—a chain of his tor i cal ac ci -

dents—stretch ing back al most two de cades now. To be gin with, in the early 

1970s, af ter three terms in of fice, Rob ert Bourassa’s Lib eral Party was per -

ceived, prob a bly cor rectly, as pro vid ing bad gov ern ment. Un for tu nately,

the only cred i ble op po si tion party was a sep a rat ist party. By vot ing out the
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Lib er als, Que bec thus com mit ted it self to hold ing a ref er en dum on sep a ra -

tion even though a large ma jor ity of the pop u la tion had ab so lutely no in ter -

est in it, as ev i denced by the fact that a very soft referendum option

proposed by a very popular premier was defeated 60-40.

The fed eral gov ern ment of the day then adopted what in ret ro spect

seems the un wise course of thor ough con sti tu tional re form while the sep a -

rat ist party was still in power in Que bec. Un for tu nately, this fed eral gov -

ern ment was it self in power only be cause of the Par lia men tary mud dle of

De cem ber 1979, and its po lit i cally born-again leader knew this was the last

chance to ful fill his life long am bi tion of a patriated con sti tu tion with an en -

trenched bill of rights. Of course, the rea son able pre sump tion at the time

was that the sep a rat ist party soon would be out of power, to be re placed by

the of fi cial leader of the Non forces. But, in an other his tor i cal ac ci dent, this

leader proved so un ap peal ing a fig ure that in fact the sep a rat ists re mained

in power, where they were bound to op pose any fed eral ini tia tive that

could plau si bly be sold as an swer ing Que bec’s de sire for re newed fed er al -

ism.3 

Nev er the less, the fed eral gov ern ment went ahead with its re forms,

which meant that Que bec was bound not to sign the agree ment that even tu -

ally was ar rived at. The bad taste this left in Quebeckers’ mouths has been

ex ag ger ated in re cent years, but a bad taste there un doubt edly was. Que bec 

hav ing been iso lated in this way, a com bi na tion of good will, self-in ter est,

and na ivety led a new fed eral gov ern ment based partly in Que bec to ini ti -

ate a Que bec Round of con sti tu tional re form. Un for tu nately, the only con -

sen sus agreed to by the pre miers im posed the im pos si bly high test of

una nim ity. No doubt the Meech Lake Ac cord was im per fect; on the other

hand, the Ser mon on the Mount prob a bly would not have got through the

amend ing for mula Meech faced.

Rea son able peo ple should be able to agree that two ma jor mis takes

were made over the last de cade. First, it was a mis take to un der take

patriation with the sep a rat ists still in power in Que bec. Sec ond, that mis -

take hav ing been made, it was prob a bly a mis take to try to re pair it. But

those who were will ing to take the first risk in 1981-82 should not be so crit i -

cal of the risk taken in 1987-89. Mac ken zie King, one of the least re garded

but most suc cess ful of Ca na dian prime min is ters, clearly un der stood that

in an eth ni cally di vided so ci ety it does not pay to take large risks. If con tem -

po rary his to ri ans had not been so con temp tu ous of King’s oft-times cal cu -

lated pu sil la nim ity, con tem po rary prime min is ters might have un der stood 
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this better. But the fact is these er rors were made. So it is sur pris ing nei ther

that we are where we are to day, nor that most Ca na di ans’ sen si tiv i ties have

been in flamed in the pro cess of get ting here.

The Lack of Substantive Grievances

De spite the cloud of ill-hu mour that cur rently hangs over our half of the

con ti nent, it is im por tant to keep in mind that most peo ple’s con sti tu tional

griev ances are al most en tirely sym bolic. To be pre cise: in my view Que bec

has no se ri ous sub stan tive griev ances with the cur rent con sti tu tional re -

gime. The best way to dem on strate this is to ask what laws or pol i cies we

would have af ter sep a ra tion that we could not have now. Those who pro -

pose sep a ra tion al most never pro vide such a list. Quite the con trary; elab o -

rate re as sur ances are given that most things would not change. In the area

of lan guage, for in stance, does any one se ri ously sug gest that Que bec is un -

able to leg is late suf fi ciently to se cure the French lan guage and cul ture?4

Cur rent ar range ments al low it to out law Eng lish-only com mer cial signs

even with out re sort to the not with stand ing clause, and to out law bilingual

signs with it. (This under the viper Trudeau’s constitution.)

No doubt in de pend ence would per mit the francophone ma jor ity to re -

strict mi nor ity lan guage rights fur ther, but most indépendentistes say they

do not want this. As for eco nomic pol icy, the pow ers an in de pend ent Que -

bec would need to con duct an even more in ter ven tion ist in dus trial pol icy

than it al ready has likely would be de nied it by the terms of any free trade

agree ment it might wrest from the sharp deal ers who run the U.S. Con -

gress. More over, by con tin u ing to use the Ca na dian dol lar, which Jacques

Parizeau says is what would hap pen, Que bec would give up any say in

mon e tary pol icy. There is a good eco nomic ar gu ment that ju ris dic tions of

six mil lion peo ple should n’t have their own mon e tary pol i cies; un for tu -

nately, most peo ple have the con trary im pres sion, that an in de pend ent

mon e tary pol icy is a vi tal ac cou tre ment of an in de pend ent coun try. 

The fact that so lit tle is sup posed to change af ter sep a ra tion sug gests

strongly that sep a ra tion is an end in it self, and that the prin ci pal short com -

ing of the sta tus quo is not any thing in it, but sim ply the fact that it is not

sep a ra tion. At bot tom, I strongly sus pect the fuss is mainly about flags, an -

thems and the de sign of gov ern ment let ter head, though this ob vi ously

does not mean it is not se ri ous. 
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I should im me di ately make clear that I take the same dim view of

“west ern alien ation.” Over the last seven years most of the West’s le git i -

mate sub stan tive griev ances have been ad dressed. The West is out raged by

the Na tional En ergy Pol icy? The Na tional En ergy Pol icy is re moved. The

West op poses the tar iff? We get a Free Trade Agree ment with the United

States. The West feels underrepresented in Ot tawa? Two of the three most

pow er ful men in the gov ern ment (Mazankowski and Clark), as well as the

Gov er nor Gen eral, are from the West. West ern farm ers are an noyed that Pi -

erre Tru deau did n’t sell their wheat? The gov ern ment pro vides more than

$1 bil lion a year to off set low grain prices. The West fa vours fis cal re spon si -

bil ity? The gov ern ment lim its in creases in pro gram spend ing to an av er age

of three per cent (real) over its seven years in of fice. 

True, some West ern ers con tinue to be irked by of fi cial bi lin gual ism.

But in re al ity this pol icy im poses very few ev ery day ob li ga tions on them. It

is true that unilingual West ern ers, like unilingual Québecois, can not be -

come prime min is ter. But that is not a ma jor con straint on most peo ple, and

it is worth re mem ber ing that one West erner, Joe Clark, ac tu ally did be come 

prime min is ter in re cent years. At bot tom, what West ern ers don’t like about 

Con fed er a tion—and I sus pect this is what both ers most other com plain ing

Ca na di ans—is that their views don’t dom i nate. Tough! Do a pop u la tion

count and you quickly see that West ern ers’ views should n’t dom i nate. If

they don’t like be ing in a coun try where they are a mi nor ity, they should get 

out.

The same is true for Que bec. By any ob jec tive mea sure, Que bec has a

very good deal in Con fed er a tion. In fact, that se ri ously un der states mat -

ters, since Que bec has es sen tially run the fed eral gov ern ment for the last

thirty years. The even better deal it wants is to be both a coun try and a prov -

ince at the same time. For tu nately, non-Quebeckers are in no mood to al low 

this. “For tu nately,” be cause there would be grave dan gers to that very suc -

cess ful so ci ety, Eng lish Can ada, in the dra matic de cen tral iza tion that

would be re quired to ef fect it. 

Scientific Federalism 

Al though it prob a bly can not suc ceed, an un holy al li ance of Que bec, the

west ern pre miers, and the cur rent fed eral gov ern ment does seem likely to

at tempt such a de cen tral iza tion. The strat egy pre sum ably will be to cloak

Que bec’s very spe cial prob lems in the man tle of gen er al ized re gional alien -
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ation, and pro ceed with a large-scale de vo lu tion of pow ers. This will be

done un der the guise of what might be termed “sci en tific fed er al ism,” or

“fed er al ism for the twenty-first cen tury,” mean ing fed er al ism that will be

ef fi cient and will help us out-com pete the Jap a nese. What ever the name for

it, it will be bo gus, for the real agenda is to al low Que bec to scram ble back in 

from the limb it clambered onto during its post-Meech spasm of

nationalism. 

There are sev eral ob vi ous proofs that sci en tific fed er al ism is bo gus. No

one doubts there is du pli ca tion in our fed er al ism. In the ory, there are three

ways of elim i nat ing costly du pli ca tion. One is to give more pow ers ex clu -

sively to the fed eral gov ern ment; the sec ond, to give more pow ers to the

prov inces; and the third, to let peo ple on their own do more things with out

reg u la tion by gov ern ment. But sci en tific fed er al ism al lows for only one of

these op tions: de cen tral iza tion to the prov inces. If it were truly sci en tific, it

would prob a bly give the fed eral gov ern ment ex clu sive con trol over ar eas

such as the en vi ron ment or cor po rate tax a tion, since lots of the ory sug gests

that is where con trol should be. But it won’t be cause that would re quire

Que bec to sur ren der sov er eignty, which Que bec will never do. 

A sec ond piece of ev i dence that sci en tific fed er al ism is bo gus is sim ply

that if the Meech Lake Ac cord had passed no one would give a hoot about

the ef fi cien cies to be gained from re as sign ing pow ers.

Third, if our goal re ally is to com pete with the Jap a nese, call ing in the

con sti tu tional law yers is n’t the first thing most peo ple would think of do -

ing. News of our shiny new cost-ef fi cient 21st-cen tury con sti tu tion prob a -

bly would not have them trem bling in To kyo.

Fourth, fed er al ism is not a ma jor rea son for the eco nomic prob lems we

have (and we have fewer than is com monly be lieved). Most uni tary states

have trou ble keep ing up with the Jap a nese, too.

Fifth, it’s not ob vi ous that a con sti tu tion fea tur ing a sys tem of wa ter -

tight ju ris dic tional com part ments is best. While it un doubt edly avoids du -

pli ca tion, it also pre vents com pe ti tion, and it is not at all clear that the gain

from re duced du pli ca tion ex ceeds the loss from forgone com pe ti tion. Lo cal 

mo nop o lies can do pow er ful dam age. 

A Federalist Lifebelt 

What ever the ex act form of the deal, Que bec’s fed er al ists are now in such

deep wa ter (to change the met a phor) that fed er al ists else where in the coun -
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try will have to throw them a life belt. The rhet o ric is not hard to imag ine.

The sep a rat ist forces have peaked, it will be ar gued, but Que bec now needs

a sign of good will, a sign that Can ada is say ing yes to Que bec. Un for tu -

nately, the ex pres sion of good will will in volve sub stan tive changes in a

con sti tu tion that, as I have ar gued, has been very suc cess ful. Be cause Que -

bec's sep a ra tion from Can ada would be very costly for both par ties I be lieve 

such a deal should be struck, but only if the sub stan tive changes in the con -

sti tu tion are min i mal. For ap pear ance's sake, it will not be pos si ble to say

that the ex er cise is mostly one of face-sav ing, but no one should be un der

any il lu sions that this is not what is go ing on. That is why I fa voured the

Meech Lake Ac cord, though the con ces sions that will be necessary this time 

around will go farther than Meech. 

What Form Might a Lifebelt Take? 

A min i mal-change life belt pre sum ably will in clude some sort of Sen ate re -

form, since af ter the dis grace of its G.S.T. “de bate” the Sen ate no lon ger has

any le git i macy—which is too bad since it fi nally has a sen si ble ma jor ity. It

will also ad dress the con cerns of na tives, al though in ad di tion to de fin ing

some sort of sov er eignty for them it should also spec ify the ob li ga tions of

their cit i zen ship. It also will prob a bly de volve one or two fed eral or shared

pow ers—pref er a bly the more frus trat ing ones, such as man power plan -

ning—to the prov inces. Which level gets these is not par tic u larly im por tant

since no government is likely to do them well. 

But the pack age should not go fur ther than that. If it is not enough for

Que bec, Que bec should be per mit ted to pro ceed to in de pend ence and Can -

ada even tu ally should have an as so ci a tion with it. This is a dras tic step, I re -

al ize, but if sub stan tial de vo lu tion is the al ter na tive, I pre fer sep a ra tion. If

we’re go ing to have a coun try, and not merely a geo graphic ex pres sion, it

has to mean some thing when our rep re sen ta tives gather in Ot tawa—even

if, as I would greatly pre fer, they gen er ally de cide not to en gage in in ter -

ven tion ist pol i cies. 

In this I dif fer fun da men tally with Tom Courchene. In my view it is the

act of de cid ing things to gether that con sti tutes na tion hood, not the spe cif ics 

of what we de cide. Un like Courchene, I be lieve it is pos si ble to be a Ca na -

dian na tion al ist with out be ing a so cial dem o crat. He would ar gue that

equal iza tion and programmes like it are the glue that keeps the coun try to -

gether. That seems to me to get things the wrong way round. Equal iza tion
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and pro grams like it are ex pres sions of our fel low-feel ing; they do not cause 

it. Be cause we do have fel low-feel ing for fel low cit i zens, we are not will ing

to tol er ate their pov erty. But these pro grams are a cost of na tion hood, an

ob li ga tion na tion hood im poses on us. If any thing, once in place they are

cor ro sive of na tion hood, an acid and not a glue. At the first sign of un grate -

ful ness on the part of the re cip i ents, we re sent hav ing to sup port them. Be -

cause they are fam ily, we help the poor cous ins. But the help does n’t

re in force “fam ily-ness”, it strains it; the poor cous ins are re sent ful that they

must have help, and we do nors re sent their re sent ful ness. 

A Few Kind Words for Middle-aged 
White Males

I will close with brief re marks about the pro cess by which these con sti tu -

tional amend ments should take place, but I want to pref ace that with a few

kind words for white mid dle-aged men meet ing in closed rooms. This sub -

spe cies is widely blamed for the Meech Lake fi asco and there is al most uni -

ver sal agree ment—even the sub spe cies ap par ently agrees!—that it will not

be per mit ted to dom i nate the next round of constitutional change.

First, some mid dle-aged white men are quite smart and many have

much ex pe ri ence in con sti tu tional mat ters. Ex pe ri ence is not al ways a hin -

drance to good de ci sion mak ing, so their con tri bu tion to the pro cess can be

valu able. Sec ond, most of the coun try be ing white—only six per cent is

“vis i ble mi nor ity”—it is nei ther sur pris ing, un nat u ral, nor un de sir able that 

most de ci sion mak ers are white. Third, most of the coun try is mid dle-aged,

at least us ing the old def i ni tion that no one over thirty can be trusted. Of

course, the many fash ion able foulups caused by the trendy youth move -

ments of the 1960s and 1970s should have taught us that, as far as gov ern ing 

is con cerned, only peo ple over thirty can be trusted. 

Fourth, while it is true that most of the coun try is not male, if the

non-male ma jor ity does not like be ing gov erned by males, it should n’t vote

for them. Non-males and non-whites to gether have a ma jor ity of the vote.

Fifth, re gard ing the com plaint that de ci sions are made be hind closed

doors, any one who has at tended a uni ver sity sen ate meet ing knows that

mean ing ful ne go ti a tion, even about the most triv ial mat ters, can sel dom be

done in pub lic. Sixth, I con cede there is a good ar gu ment for hav ing the

pub lic rat ify what ever con sti tu tional agree ment is struck. Giv ing the pub lic 

re spon si bil ity might in fact make it more re spon si ble. On the other hand,
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the pub lic is in many ways a beast. If we had di rect de moc racy in Can ada,

we would also have cap i tal pun ish ment, highly re stricted im mi gra tion,

and no Free Trade deal. We might not even be long to GATT. Though I

might let the pub lic rat ify the rules un der which we all are to live, I’m sure I

don’t want it writ ing them. 

Fi nally, de spite pop u lar con tempt for our par lia men tary in sti tu tions,

they have over whelm ing le git i macy go ing all the way back to 1215. This

would not be true of any in sti tu tion in vented in 1991 or 1992. 

Against a Constituent Assembly 

I am there fore op posed to any no tion that our prob lems should be handed

over to a group of in spired am a teurs, as the pro po nents of a con stit u ent as -

sem bly would have us do. Even if such an as sem bly were prac ti ca ble, the

sta tus quo is not nearly so hor rific as to jus tify such a rad i cal de par ture from

our nor mal ways of do ing busi ness. Ques tions of prin ci ple aside, I can’t be -

lieve an as sem bly would be prac ti ca ble. How would it be cho sen? What

pow ers would it have? And who would de cide how it would be cho sen and 

what pow ers it would have? If we can’t solve well-worked prob lems such

as Sen ate re form, how in the world are we to make rad i cal and com pli cated

de ci sions about a con stit u ent as sem bly, and in short or der? And who will

be mak ing such de ci sions? Pre sum ably the same dis cred ited white mid -

dle-aged males who are held re spon si ble for our prob lems in the first place.

If we don’t trust them to run the current system, how can we trust them to

invent a new one?  

If Que bec’s Bélanger-Campeau Com mis sion is the model for the de -

sired pro cess, it is a bad model. The “pub lic” mem bers of Bélanger-

Campeau were in fact lead ers of var i ous in ter est groups. The last thing

Can ada needs is to have its con sti tu tion re writ ten by peo ple who are com -

pelled by par tic u lar in ter ests. It would be much better, as Wil liam F.

Buckley has of ten sug gested, to draw one hun dred peo ple ran domly from

the coun try’s tele phone books. 

Fi nally, there seems to be an im plicit as sump tion among the pro po -

nents of a con stit u ent as sem bly that our pol i ti cians have been un able to ar -

rive at a con sti tu tional ac com mo da tion mainly be cause they are pol i ti cians, 

and that if only a group of am a teurs sat down to study the prob lem they

would come to agree ment quite ex pe di tiously. In fact, by now it prob a bly

has got ten through to pol i ti cians that their ap par ently in ter mi na ble bick er -
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ing has se ri ously an noyed the pub lic. They pre sum ably would like noth ing

more than to come to a fi nal con sti tu tional set tle ment. The trou ble is, there

are deep dis agree ments in the coun try about what should be done. These

dis agree ments will not be re solved sim ply be cause the de ci sion mak ing is

handed over to a dif fer ent group of peo ple. If the group is rep re sen ta tive of

the pop u la tion, it is bound to dis agree; if it is not, it will not have le git i macy. 

Minimal Change—or Separation 

We should not un der es ti mate the di vi sions that cur rently ex ist in the coun -

try. One prov ince won’t al low the na tional flag to be flown in its leg is la ture. 

It is hard to imag ine this oc cur ring in any other fed eral coun try—any other

fed eral coun try not on the verge of a break-up, that is. The same prov ince

will not al low one of the coun try’s two of fi cial lan guages to ap pear on com -

mer cial signs. Of course, the other of fi cial lan guage is booed when the na -

tional an them is sung in it at sport ing events in To ronto, even though this is

fre quently the only time many of the boo-ers—they are also boors—hear

French spo ken.5  

By any rea son able stan dard, these are triv ial prov o ca tions. On the

other hand, they are symp tom atic of strong dis af fec tion on both sides of the

lin guis tic di vide. We must face the pos si bil ity plainly that the dis af fec tions

may now be ir rep a ra ble, that we may in fact end up go ing our sep a rate

ways. I sin cerely hope not, be cause that would be ex tremely costly, not

least to Eng lish Quebeckers, of whom I am one. But there are some things

that would be more costly than a breakup. The end of Eng lish Can ada

would be one. It is there fore cru cial that we not adopt the at ti tude that we

must do any thing and ev ery thing, in clud ing the dras tic de cen tral iza tion

that would threaten the sur vival of Eng lish Can ada, to keep Que bec in.

If Que bec and Can ada did break up, we would still be neigh bours.

More im por tantly, many as pects of our na tional life would not change. The

snow would con tinue to fall; the North ern Lights would con tinue to shine;

hockey would con tinue to be played; the sap would still flow in the ma ple

trees (as sum ing the pro posed ma ple mar ket ing board did n’t have them all

chopped down); the Amer i cans still would know very lit tle about us; peo -

ple would have to earn a liv ing; trade would take place. No doubt the world 

would be a slightly worse place. It prob a bly would not end.
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Notes 
1 “Too many ̀ na tions’, too few states,” writes Wal ter Rus sel Mead in a

re view of the “New Eu rope” in April 1991’s Harper’s. “...[A]ll the peo ple

who hate each other too much to live in the same coun try. It’s not just the

So vi ets and Yu go slavs who talk about break ing the ties that bind them.

Thirty miles from Vi enna, there are Slo vaks who can’t bear to live un der the 

same flag as the Czechs. It’s much the same thing—though not the same cri -

sis just now—to the west: the Irish na tion al ists in the Brit ish Isles; the

Basques in Spain...Wel come to the old est of Europes, seeth ing dan ger ously

be neath the New...” (p. 47).
2 “So close to the United States and so far from God,” as the Mex i cans

say. One ben e fit of closer re la tions with Mex ico has been learn ing that there 

are other peo ple who share our neu ro ses con cern ing the Amer i cans.
3 One thing I am tired of hear ing is that in 1980 Quebeckers said yes to

Can ada. In vot ing for “re newed fed er al ism,” which now seems to be the of -

fi cially ac cepted in fer ence con cern ing what hap pened, Quebeckers said a

loud maybe to Can ada. Or, more pre cisely, to them selves: the ref er en dum

was Que bec’s idea, not the rest of the coun try’s. It was an swer ing its own

ques tion, not Can ada’s. Can ada say ing no to Que bec dur ing the Meech

round—which, of course, is not what it did say—would there fore have

been en tirely un der stand able.
4 The whole no tion is a con ceit, of course. Short of Sta lin ist mea sures,

leg is la tion can not pro tect lan guages and cul tures, but in our own case that

is equally true un der the cur rent con sti tu tion as un der Que bec in de pend -

ence.
5 This is such a reg u lar oc cur rence now that in some cases the au thor i -

ties no lon ger in sist on hav ing the bi lin gual ver sion of the an them sung. 
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The American Indian on the
Reservation: Powerful or Powerless?

Verna Lawrence

An American Apartheid

I AM OF IN DIAN DE SCENT, an elected city of fi cial, and for some years I have

been in volved in var i ous as pects of the “In dian is sue” through out the

United States. When I be came in volved, I was shocked to dis cover the me -

dia si lence which pre vailed. It was nearly im pos si ble to get any in for ma -

tion on In dian prob lems. We had to dig for facts and of ten ran into a brick

wall. To say that the news me dia was re luc tant to print any thing re flect ing

on the Indian is an understatement.

Un for tu nately it is still true to a great ex tent that the In dian is sue with

all its var i ous and as so ci ated prob lems is not be ing dis cussed pub licly.

These prob lems will never be solved un til they are ex am ined ob jec tively,

hon estly, and with an open mind, free of any ac cu sa tion of ra cial bias and

free from the great Amer i can guilt syn drome.

The Amer i can In dian on the res er va tion is in a unique sit u a tion. In di -

ans were forced onto res er va tions by the U.S. gov ern ment so they could be

con trolled. Many In di ans re sisted to the death the seg re ga tion and iso la tion 

of their peo ple. Un for tu nately, the con trol still ex ists to day in this Amer i can 

form of apart heid. Gen er ally speak ing, the In dian per son on the res er va -

tion owns no land, has no eq uity and has no col lat eral. He is pow er less and

is kept pow er less. He does not have the same rights as you and I, as the

tribal con sti tu tion takes pre ce dence on the res er va tion. The def i ni tion of

sov er eign is “su preme in power or au thor ity; to have su preme au thor ity; to

pos sess power to gov ern with out ex ter nal con trol; to ex er cise su preme po -

www.fraserinstitute.org



lit i cal power in a state.” This is what the U.S. res er va tions have in the

United States. In Can ada, the re serves do not have sov er eignty, but in the

United States we have tribal sov er eignty.

A fun da men tal fea ture of the U.S. con sti tu tional sys tem is the di vi sion

of po lit i cal au thor ity be tween two lev els of gov ern ment—state and na -

tional. The states un der the fed eral sys tem are units in the for ma tion of a na -

tion, not gov ern ments in de pend ent of a na tion, and the pow ers of the

na tional gov ern ment are such as are granted to it by the Con sti tu tion of the

United States. There are no oth ers. The ba sic prin ci ple was im plied but not

ex pressed in the Con sti tu tion as first adopted. So im por tant was its ex pres -

sion in the con sti tu tional re gard that the Tenth Amend ment pro vides that

pow ers not del e gated to the United States are re served to states re spec -

tively or to the peo ple. The states gave up cer tain pow ers in es tab lish ing the

na tional gov ern ment. They set out these pow ers in a writ ten doc u ment and

ex pressly re served all other pow ers to them selves or to the peo ple. 

Tribal Sovereignty Implications

The tribal gov ern ment tells us they are a su preme power, but Durrel vs.

Rena (a Su preme Court de ci sion of May 1990) points out that tribes are not

only de pend ent sov er eigns but are lim ited sov er eigns, and that their au -

thor ity ex tends only to their vol un tary tribal mem ber ship and only to tribal

land. Tribes and in di vid u als owe their al le giance to the greater sov er eign,

the United States, as do the in di vid ual states. It is a strange irony that tribes

do not ac tu ally own the land that all their ben e fits are linked to solely on the

base of their race. The land is held in trust for them by the United States gov -

ern ment, but is owned in the name of the fed eral gov ern ment. Yet tribes can 

buy more land, put it in trust, cre ate new res er va tions, ex tend their ju ris dic -

tion, their zon ing, their codes, their or di nances, and their taxes, thus

thwart ing city, county, township or state jurisdictions.

In our com mu nity (Sault Ste. Ma rie, Mich i gan), where we have a res er -

va tion within our cor po rate lim its, we have a tribe that has an eco nomic de -

vel op ment com mis sion. Since on the res er va tion there are no taxes, the

tribe can com pete un fairly with the city, the county, the state, and en tice

busi nesses onto the res er va tion. But the priv i lege is a two-edged sword.

Many busi nesses or com pa nies that go onto the res er va tion end up be ing

taxed by the tribe. 
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This leads to many prob lems for my com mu nity. Not only is it frus trat -

ing to deal with, it is ex ces sively ex pen sive, as we have to fight for our own

tax dol lars with the U.S. gov ern ment. Many times the tribes will sue the

city, the state, the county. We as an en tity, city-tribe-state, can not sue the

tribe; they have sov er eign im mu nity. We must sue the United States gov -

ern ment in the name of the tribe, an ex pen sive prop o si tion. And this is us -

ing tax dol lars to pro tect one’s own area, again be cause of the sov er eign

im mu nity. I’m stress ing the sov er eign im mu nity—sov er eignty—be cause

in Can ada the tribes do not have sov er eignty. But this is what the tribes in

Can ada are ask ing for: tribal sov er eignty. Be ware! 

The United States De part ment of the In te rior has trust ee ship over the

In di ans—their prop erty, their way of life, and their fu ture. The De part ment 

of the In te rior is bound to rep re sent In dian in ter ests to ap prove or dis ap -

prove con tracts, ap prove or dis ap prove or di nances, as sess im pacts and

long-term value of our nat u ral re sources on In dian land, and ex er cise con -

trol of In di ans, their land, and their nat u ral re sources. Con gress has ul ti -

mate au thor ity over In dian af fairs, and tribes de pend on Con gress to

con tinue or ex pand ben e fits over and above out dated treaty awards. Most

of the trea ties were made in the 19th cen tury in our coun try, the same as in

Can ada. We near the year 2000. How long are we go ing to pay for those

trea ties? How many times are we go ing to pay for land? How many at tor -

neys are we go ing to hire to pro tect peo ple’s prop erty? In the state of Wis -

con sin, to give you an ex am ple of the abuse of a nat u ral re source, the

Su preme Court of Wis con sin has ruled that the tribes in north ern Wis con -

sin can go on pri vate prop erty to hunt and fish in pri vate lakes. This in vites

con fron ta tion. This is when you have ri ots. This is what you in Can ada

must be ware of. We’ve got prob lems in the United States. Yours are just

start ing to sur face, but we’ve got plenty. In Wis con sin, a tribe is claim ing

65,000 acres—of farm land, an air port, and part of a city—and land ti tles are

all tied up. Un til lit i ga tion ceases, you can’t buy or sell prop erty. This is why 

peo ple feel so strongly about this is sue. Land claim prob lems have be gun to 

sur face in Can ada, and there is more to come. Be ware.

Con gress, as I noted ear lier, has ul ti mate au thor ity over In dian Af fairs,

and tribes de pend on Con gress to con tinue or ex pand ben e fits. These

added ben e fits be stowed upon tribe or tribal lead ers sel dom fil ter down to

the poor In dian. Do you know what a tribal chief makes? One I know makes 

$116,000 a year, plus ex penses, and he does n’t live on the res er va tion. If
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gov ern ment grants fil tered down to the poor In dian, this would im pede

tribal con trol and de stroy the im age which is needed and used to get more

and more fund ing. The tribal mem bers are not able to ob ject; they rely on

tribal au thor i ties for ben e fits and they feel the need for real or im plied re tal -

i a tion against gov ern ment when grants are not forth com ing. 

The peo ple on the res er va tion do not have the same guar an teed rights

that you and I do. On the res er va tion, the tribal con sti tu tion takes pre ce -

dence over the U.S. Con sti tu tion and the Bill of Rights. They do not have the 

guar an tees of our ba sic civil rights and have no re course when their rights

are vi o lated. Think of it—no free dom of speech, no guar an tee of a free trial

due to the ex tent of nep o tism in tribal courts, plus no qual i fi ca tions needed

to be a judge. There is no Free dom of In for ma tion Act, and there is no Open

Meet ings Act. Res er va tion res i dents are not able to get in for ma tion on

tribal ac tions or ex pen di tures, so tribes are not ac count able ei ther to their

mem bers or to those who sup port them, the Amer i can tax pay ers. Yet tribes

are mak ing re peated de mands and claim ing more re sources, even say ing

that they never ceded the Great Lakes to the United States. Ap pease ment of

tribal de mands does not work and agree ments with tribes are not bind ing.

When new lead er ship co mes in, prior agree ments are ig nored. Ar chaic

trea ties with the tribes are the ve hi cles used to hold our scarce and dwin -

dling nat u ral re sources hos tage—wa ter, min er als, coal, wild life, fish. All

our nat u ral re sources in clud ing those on 53 mil lion acres of In dian trust

land must be used prop erly, pro tected from mis use and ex ploi ta tion, in or -

der to be of ben e fit to all our cit i zens for fu ture gen er a tions. In the past, the

courts have handed down ultraliberal in ter pre ta tions of trea ties, not con -

sid er ing the in tent of the trea ties at the time they were made or their im pact

on re sources.

There are nu mer ous ex am ples of pres ent-day In dian claims, but I’m

just go ing to go over some in for ma tion I have from the Great Lakes. A re -

cent In dian news pa per informs us that Amer i can and Ca na dian tribes are

go ing to have a wa ter rights claim on the Great Lakes. That will be di sas -

trous for both coun tries. I am on a bi-na tional com mit tee for the clean ing up 

of the lake be tween Sault, On tario and Sault, Mich i gan and it is con sid er ing

a con tract be tween the State of Mich i gan, the Prov ince of On tario, the U.S.

gov ern ment, and the fed eral gov ern ment of Can ada. 

Some tribal peo ple at tended the meet ing, and they wanted to be re cog -

nised as a na tion in that agree ment. The agree ment we com pleted was be -
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tween two na tions, the U.S. and Can ada; that's it. So this is what you have to 

be care ful of. Once you give the tribes sov er eignty, they can come in and ask 

and get to be re cog nised as a na tion. I stress that this is what you must be

care ful of. We are cor rect in our con cern re gard ing our nat u ral re sources

through out the whole of the U.S. and Can ada. If the tribes are granted sov -

er eignty, we must make all our cit i zens aware of the pos si ble im pact on life

it self when one ra cial group gains the abil ity to turn off the tap and can not

even be sued since it has sov er eign im mu nity.

There is an on go ing at tempt to dis cour age crit i cal ex am i na tion of fed -

eral In dian pol icy and ar chaic In dian trea ties by la bel ling crit ics as rac ists.

This rac ist la bel ling is an at tempt to pro tect tribes and trea ties from close

scru tiny, which would de stroy any il lu sion that has been cre ated to gloss

over in jus tices and glo rify a per ceived but non ex is tent an cient life style that

was lost when In di ans em braced the dom i nant cul ture and the crea ture

com forts that went along with it. The peo ple on the res er va tion are not go -

ing to give up their wa ter, their au to mo biles, or their re frig er a tors; they

have ac cepted the dom i nant cul ture.

No amount of money can make amends for past mis takes, and in the

case of the Amer i can In dian, those who were wronged are long dead along

with those who com mit ted the wrongs. Any one who has traced their an ces -

try can find in eq ui ties which they could ap ply to them selves if they choose

to wal low in self-pity. We must not be swayed or in tim i dated by feel ings of

guilt or taunts of rac ism, or the In dian is sue will never be re solved.
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A Proposal: Canadian Bilingual
Districts by Democratic Choice

R.S. McCall

SUG GES TIONS HAVE RE CENTLY BEEN MADE to the ef fect that the fed eral pol -

icy of of fi cial bi lin gual ism over the last 20 years has been a fail ure, and

that Ot tawa should now aban don the pol icy and trans fer all pow ers over

lan guage to the prov inces. In our opin ion, for Can ada to move away from

of fi cial bi lin gual ism, and in do ing so to be tray a tra di tion which has been

cen tral to its ex is tence since 1867, is un think able. At the same time, we rec -

og nize the le git i mate ob jec tions of those who do not want an other lan guage 

forced upon them. We sym pa thize with those who fear that they will be

num bered in the swell ing ranks of the unemployed for lack of bilingual

competence.

What fol lows is a con struc tive pro posal which we be lieve will pre serve

the es sen tial char ac ter of Ca na dian bi lin gual ism, re main true to our bi lin -

gual tra di tion with out forc ing it on peo ple who do not want it, and fi nally

strengthen both Que bec and Que bec’s ties with the rest of Can ada. Is this an 

im pos si bil ity? No, it is not.

As a first prin ci ple, there can be no back track ing on fed eral

coast-to-coast bi lin gual pol i cies: bi lin gual la bel ling, the right to a crim i nal

trial in French or Eng lish, mi nor ity lan guage ed u ca tion rights as en shrined

in the Char ter, bi lin gual ser vices in air ports and rail way sta tions, the right

to cor re spond with and re ceive no tices from the fed eral gov ern ment in ei -

ther of fi cial lan guage, etc. We take this as a ba sic prem ise of life any where

in Can ada, and if it were abol ished we could no lon ger rec og nize the re sult -

ing coun try as the land of our birth.
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But above and be yond these coast-to-coast prin ci ples, fur ther bi lin -

gual ism should be free, not forced. By this we mean that the de ci sion of a

mu nic i pal ity or other ter ri tory to con sti tute it self a bi lin gual dis trict should

be a dem o cratic one, and that all re gions of Can ada should be given the

chance to be come of fi cially bi lin gual if they so choose. This is a rad i cal pro -

posal in these days of top-down de ci sion mak ing, but it is one that can suc -

ceed where oth ers fail.

The pro posal to base ter ri to rial bi lin gual ism on dem o cratic choice

rather than, say, a cer tain min i mum per cent age of mi nor ity lan guage

speak ers would per mit dis tricts to opt for it even where the num ber of mi -

nor ity lan guage speak ers was low. It would also cover prov inces which do

not cur rently pro vide for bi lin gual dis tricts. New Bruns wick is al ready of fi -

cially bi lin gual. In On tario, which rec og nizes bi lin gual dis tricts on a de mo -

graphic ba sis, the pro posal would per mit other dis tricts to be come

bi lin gual if they so de sired. In Que bec, and in prov inces where there are mi -

nor ity francophone com mu ni ties, our pro posal would en ti tle ar eas to be -

come of fi cially bi lin gual if they so chose. And, of course, only if they so

chose.

The ad van tage of such a sys tem is that the peo ple who de cided to make

their dis trict bi lin gual would have a strong stake in mak ing of fi cial bi lin -

gual ism work. In this re spect the pro posal is sim i lar to the cre ation of

French im mer sion pro grams in schools, which has been ex traor di narily

suc cess ful in all parts of Can ada. The ex is tence of this net work is a strong

force bind ing Can ada to gether. It owes its suc cess to the fact that it came

into be ing be cause peo ple wanted it, not be cause they were told they had to

have it.

This is the es sence of our pro posal. In Que bec and, we are cer tain, in

other prov inces too, there are peo ple who want to live bi lin gually, who feel

that their lives are en riched by a bi lin gual en vi ron ment.

Our pro posal is that in a com mu nity where a ma jor ity of the peo ple

wish it, and where this wish is ex pressed and re corded dem o crat i cally,

they should be per mit ted to cre ate and/or de clare their af fil i a tion with a bi -

lin gual dis trict. The bound aries of this dis trict would be de ter mined by the

place of res i dence of those who want it.

What would be the pow ers of a bi lin gual dis trict? What de gree of of fi -

cial bi lin gual ism would it in cor po rate? Cer tainly it would pro hibit any

kind of dis crim i na tion based on lan guage. Be yond that, would it in volve
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bi lin gual park ing tick ets? Ac cess to bi lin gual health and so cial ser vices?

The power to com mu ni cate with the pro vin cial gov ern ment in ei ther

French or Eng lish? These ques tions would re main to be worked out. But the 

prin ci ple of dem o cratic choice in work ing them out would have to be re -

spected.

For Mon treal, the cre ation of an of fi cially bi lin gual dis trict along the

lines sug gested would rep re sent an ex tremely at trac tive op tion. Such a dis -

trict, with guar an tees for its bi lin gual char ac ter, would at tract at ten tion,

peo ple and cor po ra tions from around the world. It would be a pow er ful

source of eco nomic pros per ity not only for the dis trict but for the whole

prov ince. The econ omy of Mon treal is at pres ent in de cline, and the cre ation 

of a guar an teed bi lin gual dis trict would be a valu able stim u lus.

Fi nally, bi lin gual dis tricts both in Que bec and in the other prov inces

could serve as bonds which tie Can ada to gether. In con trast to sug ges tions

that Can ada should re sign it self to mov ing to wards a unilingual Que bec

and a unilingual Rest of Can ada, bi lin gual dis tricts re main true to the spirit

of Con fed er a tion. Ca na di ans who wish to pre serve the unity and in teg rity

of our coun try should sup port the idea, and work for the cre ation of an of fi -

cially bi lin gual dis trict in the area in which they live.
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American Federalism:
Keeping Government Safe

A. R. Riggs and Tom Velk

IN ITS PLAN NING STAGE THE ti tle for this sym po sium was “Fed er al ism in

North Amer ica,” but as a cri sis over pro vin cial pow ers deep ened here we 

de cided that Can ada’s di lemma com manded pri or ity sta tus. And so, as the

sym po sium winds down, it may be ap pro pri ate to re mind ev ery body that

the United States, once also branded “the sick man of the con ti nent,” re cov -

ered from civil war and has since flour ished for over a cen tury un der an un -

changed con sti tu tion, give or take a few amend ments. Ar ti cle V of the

doc u ment pro vides that when ever two-thirds of the state leg is la tures so

de sire a new con sti tu tional con ven tion may be called, but the device has

never been used.

Popular Sovereignty

What makes the Amer i can ver sion of fed er al ism en dure? Eco nomic in ter -

ests, po lit i cal ne ces sity, cul ture, ge og ra phy and the peo ple of the var i ous

states, from Maine to Ha waii and Alaska, are far from ho mo ge neous. We

be lieve that what ren ders le git i macy to law in the United States is a tra di -

tion of pop u lar sov er eignty to gether with a nar row range of per mis si ble ac -

tion by gov ern ment. In di vid ual lib erty, de fined in the Con sti tu tion it self

and in the first ten amend ments or Bill of Rights, per ma nently ex cludes cer -

tain state ac tions. Obe di ence to fed eral power is guar an teed by a fierce al le -

giance to pop u lar sov er eignty, and by a pro cess from 1787 that his to rian

Edmund Mor gan called “the in ven tion of an Amer i can peo ple.”1 Pop u lar

sov er eignty, as Mor gan sees it, is a self-ev i dent truth, or rather a “fic tion”
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upon which the en tire Amer i can ex per i ment with re pub li can gov ern ment

rests.2

This was not al ways so. For eight years, from 1781 to 1789, the United

States stum bled along un der a loose con fed er a tion where sov er eignty

clearly re sided in the in di vid ual states. The Con ti nen tal Con gress, com -

posed of del e gates cho sen by state leg is la tures and bur dened with debt,

could bor row money but could not im pose taxes; it could pass res o lu tions

but could make no laws; it could ne go ti ate trea ties but was un able to en -

force them. And in what passed for a na tional as sem bly tiny ob struc tive

Rhode Is land had an equal say with mighty Vir ginia.

Some thing needed to be done, and it is widely be lieved that the

so-called Found ing Fa thers at the Con sti tu tional Con ven tion of 1787 fla -

grantly in creased the scope of na tional au thor ity by usurp ing power from

the states. If the col lec tive pow ers of gov ern ment had then been lim ited and 

fi nite, this might be a plau si ble ex pla na tion for what hap pened. The states

did re lin quish their sov er eignty. But the irony of the con ven tion lies in a fig -

u ra tive sleight-of-hand. Sov er eignty, snatched from the states by James

Mad i son’s Con sti tu tion, was handed not to the fed eral gov ern ment but to

the peo ple. The first three words of the pre am ble, “We the peo ple,” an -

nounced it, and a rat i fi ca tion pro cess by elected con ven tions drove the

point home. And in cre at ing the House of Rep re sen ta tives, Mad i son (as

Mor gan writes) in vented “a sov er eign Amer i can peo ple to over come the

sov er eign states.”3

The ef forts of James Mad i son fell short of his goals. He did not at that

time get pop u lar elec tion of sen a tors and the Pres i dent, or a veto by Con -

gress over state leg is la tion. But he en trenched in the Con sti tu tion con cur -

rent and sep a rated pow ers, checks and bal ances, and an in de pend ent

ju di ciary which al most im me di ately be gan to re view laws, state and fed -

eral, for their con sti tu tion al ity. Pow ers not clearly de fined in the doc u ment

were re served for the states or the peo ple un der the Tenth Amend ment, but

from the be gin ning the courts were far more vig or ous in strik ing down

state leg is la tion than in chal leng ing fed eral law, the su preme law of the

land.

Other Safeguards Considered

Can the courts, checks and bal ances, the dis tri bu tion of pow ers on many

lev els, and a Bill of Rights that will not tol er ate ex cep tions, keep gov ern -
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ment safe? James Mad i son claimed that there was far less dan ger of cor rup -

tion lead ing to abuse of power in the na tional arena than in that of the

states. Seiz ing upon an in sight from Da vid Hume's “Idea of a Per fect Com -

mon wealth,” Mad i son ar gued in “Fed er al ist 10" that the larger the voter

con stit u ency, the fewer op por tu ni ties ex isted for chi cane. ”Ex tend the

sphere," he said, “and you take in a greater va ri ety of par ties and in ter ests;

you make it less prob a ble that a ma jor ity of the whole will have a com mon

mo tive to in vade the rights of other cit i zens.”4

Aside from cor rup tion, what other dan gers threat ened Mad i son’s

plans for keep ing gov ern ment safe? In the 19th cen tury, com men ta tors in -

clud ing John C. Calhoun of South Carolina were ob sessed with the pos si ble 

or real threat of a tyr anny of the ma jor ity. The sub ject got a thor ough air ing

in the 1830’s be cause Calhoun ex ploited South ern dis con tent and be cause

Alexis de Tocqueville marked it as the grav est po ten tial dan ger to the re -

pub lic in his fa mous two-vol ume cri tique, De moc racy in Amer ica.

Calhoun, spokes man for a south ern mi nor ity that wished to re tain its

sys tem of slav ery, pro posed what he called the rule of the con cur rent or

geo graph ical ma jor ity, the idea be ing that an in di vid ual state, or a group of

like-think ing states, should have the au thor ity to nul lify a fed eral law if it

dis pleased them. Need less to say, this would have re stored state sov er -

eignty, po ten tially im paired the rights of in di vid ual cit i zens—mi nor i ties

within states—and re placed Amer i can fed er al ism with a su per fi cially

weak and im po tent con fed er a tion. Cit i zens out side the South were hos tile

to, even out raged by, such a pro posal.

Alexis de Tocqueville, back in France af ter view ing what he be lieved to

be Eu rope’s even tual fate, was also crit i cal of the ma jor ity will, but his writ -

ings did not dis please Amer i cans. The ab so lute sov er eignty of the peo ple,

uni ver sal suf frage, and dem o cratic ma jor i ties, said de Tocqueville, are not

enough to keep gov ern ment safe. Pro tec tion of mi nor i ties through a free

press and cer tain safe guards built into the Con sti tu tion, par tic u larly a de -

cen tral iza tion of power through vig or ous state and lo cal ini tia tives, and in

the courts which in ter pret the Bill of Rights, are not enough. Amer i cans lack 

vig i lance in pro tect ing their lib erty; equal ity tends to make the cit i zens

com pla cent and con ser va tive—to let gov ern ment do what it will. This, de

Tocqueville feared, could even tu ally lead to a cen tral iza tion of power, to a

gov ern ment which would be be nignly des potic.5

De Tocqueville’s cri tique (I have seen the fu ture, and it may not work)

quickly drew the at ten tion of the young Eng lish phi los o pher John Stu art
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Mill, who re viewed the book in Lon don. The au thor of De moc racy in Amer -

ica then wrote Mill that he was the only one who un der stood the mes sage.

“I keep it [the re view] care fully,” the French man wrote, “to prove to my self

that it re ally is pos si ble to un der stand me.”6 Mill did not get around to deal -

ing with de Tocqueville’s mes sage un til he com posed his fa mous “Es say on 

Lib erty” in 1859. In this work Mill re peated a star tling num ber of as sump -

tions that de Tocqueville voiced years be fore. Then Mill asked a ques tion

that the French man did not con sider: What are “the na ture and lim its of the

power which can be le git i mately ex er cised by so ci ety over the in di vid -

ual?”7 Mill wished to es tab lish some guide lines, some gen eral rules.

Here Mill’s de vo tion to the Util i tar ian views of Jeremy Bentham made

his an swer al most pre dict able. Util i tar i an ism taught that gov ern ment

should pro mote the great est good for the great est num ber. But what if, in

pur su ing that es ti ma ble pros pect, gov ern ment stepped upon the le git i mate 

rights of the mi nor ity? In pur su ing the great est good for the great est num -

ber, does a gov ern ment have the moral right to pass any law? Mill’s an swer

was an em phatic no.8 “The only part of the con duct of any one, for which he

is ame na ble to so ci ety is that which con cerns oth ers” Mill wrote.9 This is re -

in forced lat ter on: “As soon as any part of a per son’s con duct af fects prej u -

di cially the in ter ests of oth ers, so ci ety has ju ris dic tion over it.”10 But Mill

has tened to add,

The only pur pose for which power may be right fully ex er cised over 
any mem ber of a civ i lized com mu nity, against his will, is to pre vent 
harm to oth ers. His own good, ei ther phys i cal or moral, is not a suf -
fi cient war rant.11

It is not clear whether Mill was writ ing with an eye on the Amer i can

Con sti tu tion, but he keyed him self into an Amer i can con tro versy. And just

as de Tocqueville had con cen trated on an a lyt i cal mat ters and ig nored gen -

eral guide lines for the ap pli ca tion of power by gov ern ment, Mill chose not

to deal with how a mi nor ity ought to re act to abuse of power by the ma jor -

ity. This was a ques tion of great mo ment in the United States at the time as

North and South drifted to ward civil war. Thus Henry Da vid Thoreau, res -

i dent of Con cord, Mas sa chu setts, had sought an al ter na tive method to that

of Calhoun by which his mi nor ity, a mi nor ity that op posed slav ery and the

Mex i can War in the 1840’s, might re sist the ma jor ity will. In 1849 Thoreau

pub lished his an swer in the now fa mous es say, “Civil Dis obe di ence.”
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Thoreau agreed, as Mill did, that a ma jor ity is of ten wrong.12 How then

should the mi nor ity to a law or an ac tion ex press its dis plea sure? Thoreau

an swered that there is one ef fec tive re sponse to im mo ral ity: defy the law

and ac cept the con se quences. “If [gov ern ment] is such a na ture that it re -

quires you to be an agent of in jus tice to an other,” he said, “then I say break

the law. Let your life be a coun ter-fric tion to stop the ma chine.”13 Pe ti tions

are of no avail in the face of a mas sive in jus tice. “Un der a gov ern ment

which im pris ons any un justly,” Thoreau said, “the true place for a just man

is also a prison. A mi nor ity is pow er less,” he added, “while it con forms to

the ma jor ity; it is not even a mi nor ity then; but it is ir re sist ible when it clogs

by its whole weight. If the al ter na tive is to keep all just men in prison, or

give up war and slav ery, the State will not hes i tate which to choose.”14

It must be stressed, how ever, that none of the three com men ta tors we

have dis cussed from the 19th cen tury fa voured ap pease ment of mi nor i ties

by re duc ing the le git i mate func tions of the state, or chang ing its struc ture to 

ac com mo date dis sent. On the con trary, de Tocqueville was im pressed with 

the vig our and vi tal ity of gov ern ment in the United States, and he cau -

tioned that weaker con fed er a tions had never sur vived.15 Mill also had no

in ten tion of de-en er giz ing gov ern ment, and Thoreau, af ter say ing “That

gov ern ment is best which gov erns not at all” in his open ing sen tence, ad -

mit ted later that he “merely wanted a better gov ern ment.”16 All were con -

cerned in stead with the abuse of power, or the po ten tial abuse of power, by

un checked ma jor i ties, and all be lieved in per ma nent de cen tral iza tion of

power. De Tocqueville, as a mem ber of the Cham ber of Dep u ties in the

1840s, ad vo cated de cen tral iza tion of gov ern ment in France and an in de -

pend ent ju di ciary, which he had praised in the United States. And Thoreau, 

re act ing to laws that he deemed vi o la tions of the Bill of Rights, ad vo cated

not re bel lion, but con sti tu tional lit i ga tion.

Conclusion

We asked ear lier, What makes the Amer i can ver sion of fed er al ism en dure?

Our an swer was that pop u lar sov er eignty, a self-ev i dent fic tion, and

clearly de fined lim i ta tions on what the state may le git i mately do, are the

keys to lon gev ity. As Thomas Jef fer son wrote to James Mad i son when the

Con sti tu tion of the United States was up for ratification in 1787,

I have a right to noth ing, which an other has a right to take away...
Let me add, that a bill of rights is what the peo ple are en ti tled to
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against any gov ern ment on earth, gen eral or par tic u lar, and what
no just gov ern ment should re fuse, or rest on in fer ence.17

De Tocqueville wrote that “it is in the na ture of all gov ern ments to seek

con stantly to en large their sphere of ac tion,”18 and Jef fer son left us with his

warn ing that the price of free dom is eter nal vig i lance. We be lieve that so

long as the de bate con tin ues, the en cour ag ing pros pect re mains for keep ing 

gov ern ment safe.
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