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Introduction

The genesis of this book was a Fraser Institute conference on

democratic reform in November 2001. This, in turn, was inspired

by the evident openness of the new government of British Colum-

bia (elected in May of 2001) to consider these topics. Indeed, one

of the first measures of that government was to pass legislation

providing for fixed-term elections (with exceptions in case of

defeat on a confidence motion). Further promises included a Citi-

zens’ Assembly on Electoral Reform, now constituted, and less

clear commitments to parliamentary reform.

In this climate it seemed to us that the timing was right for a new

focus on democratic reform, building on the BC example. While

the central government was resisting any reform in its procedures

and institutions, other provincial forces—all parties in Quebec,

the Liberal Party of Ontario and the PEI legislature—were actively

considering some changes of this sort. There is good reason for

hope that progress in one part of Canada on this or that reform

may prove contagious to the benefit of the overall system.

Accordingly, the conference was convened with the crucial assis-

tance of a generous grant from the Hecht Foundation. It brought

together a remarkable group of presenters and discussants before

a knowledgeable audience including many practitioners—MPs,

MLAs, and municipal councillors. The updated record of that

meeting is the main body of this book, with two significant addi-

tions. The first chapter is an overview of the entire field of demo-

cratic reform in Canada, as written by the undersigned as editor

and conference convenor. It first appeared as a series of articles in

Fraser Forum over the period October 2001 to October 2002. A

final appendix is a particular proposal for major BC reform as put

forward early in 2001 by former MLAs (two of them former Minis-
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ters) Gary Lauk (NDP), Nick Loenen (Social Credit), Rafe Mair

(Social Credit), and myself (Liberal).

In between these bookends lie papers from experts across the

country, along with questions and comments from those

assembled.

The first session dealt with “Selecting Representatives”—the

business of electoral reform. Nick Loenen, BC’s foremost cam-

paigner on this topic presented, with former NDP Finance Minis-

ter (and now Dean of Law at the University of Victoria) Andrew

Petter as discussant. Both present much practical wisdom.

The next topic is “Empowering representatives”—the business of

parliamentary reform. Peter Dobell, founder of the Canadian Par-

liamentary Centre and dean of Canadian students of this topic,

presented the main paper, with comments from Ted White, MP

(Alliance), Jack Weisgerber, long serving and much respected

MLA who concluded his political career as leader of the BC

Reform Party, and the above mentioned Gary Lauk, former NDP

minister, as discussants. (A reform-minded Liberal MP had

agreed to take part but had to withdraw at the last moment

because of parliamentary commitments.) They recommend vari-

ous changes with a common theme: there are no constitutional

barriers to parliamentary reform. All that is required is the will to

do it.

The section following is “Powers Reserved to the People”—direct

democracy, in other words. Prof. Barry Cooper of the University of

Calgary discusses the interaction of direct democracy and the par-

liamentary system, and Scott Reid, MP (Alliance) gives a scholarly

critique and lessons from Canadian history.

The next chapter is devoted to the luncheon speech by and follow-

ing questions for Hon. Geoff Plant, Attorney General of BC and

Minister Responsible for Democratic Reform. Mr. Plant sets out

the goals of his government in the area, some of which have been

achieved by the publication date of this book.
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Following Mr. Plant’s speech is a chapter on subject matter too lit-

tle considered in this context, i.e., “Constitutional Constraints.”

Federal Information Commissioner Hon. John Reid sets out some

of the challenges and hopes of his office. A paper by Fraser Insti-

tute Senior Fellow Herbert Grubel considers the potential advan-

tages of adding constraints, such as private property, to the

Charter, and networks of international agreements in the fields of

trade and currency as a check on governments.

The final segment is “Getting There.” Many would-be reformers

focus only on where they would like to end up without consider-

ing the practicality of how to make that happen. David Elton,

Vice-Chairman of the Canada West Foundation and Casey Vander

Ploeg, also of Canada West Foundation, give an overview of how

progress has been made in other parts of the world and the possi-

ble application in Canada of the new technique of “deliberative

democracy” to this field.

To end the book, as noted above, the paper of the Ad Hoc Com-

mittee for a Provincial Constitution is appended to illustrate

what full-blown reform might deliver for a province like British

Columbia.

A note on style: the proceedings have been lightly edited to

remove many of the pleasantries and banter so central to a confer-

ence, but not so to a book. Some anachronisms have been tidied

up and some subsequent events accounted for. While every effort

has been made to seek the advice of participants on the text,

errors of course remain the responsibility of the editor.

It remains but to thank all of the contributors and wish the reader

a rewarding passage through what follows.

—G.F.G.
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Overview





CHAPTER 1

The Fundamentals of

Democratic Reform

Gordon Gibson

Why worry about such an esoteric subject as democratic reform?

After all, Canada is reasonably free and prosperous. Surely we

should concern ourselves with more urgent things, such as health

care, or the value of the dollar, or threats to national unity. Well, it

turns out that we might be far better off in all of these areas if our

democratic system worked better.

Canada could be, in fact should be, the most harmonious and pros-

perous land in the world. We are not, by a considerable way. Our

living standard is much lower than in the US, or in many other,

smaller, countries. The public is broadly cynical and apathetic

with respect to our political process. We have major regional

alienation, of which the Quebec sovereigntist movement has the

highest profile but is certainly not the only example.

At the federal level, we have what is effectively a one-party gov-

ernment. This party (and the previous Conservative government

in its day) is driven by perverse incentives that make political

sense, but are in other ways injurious. These include, as examples,

the payoff for votes bought in the Atlantic region with economi-

cally damaging subsidies, and an immigration policy designed not

for the advantage of Canada, but instead chiefly with Vancou-

ver’s—and especially Toronto’s—ethnic voting patterns in mind.
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Essentially, all central government postures, from foreign and

defence policy, through banking legislation, issues of our relation-

ship with the United States, health policy, and to environmental

issues, stem not from open and informed public debate, but rather

from the behind-closed-doors accommodation of a governing elite

to polling data. There is nothing wrong with a government seek-

ing to react to public attitudes. There is much wrong with failing

to inform those attitudes in the first place.

And though it may seem a hopelessly naïve view, surely govern-

ment should be about something more than being re-elected,

important as that is.

The state of our democratic debate is such that tough-minded and

realistic discussion in some areas is simply not allowed. Such

debate raises difficult and inconvenient issues. The most endur-

ing example is the ridiculous idea that health care ought to be pro-

vided only by public employees. A recent example (as expressed

by our government) is that it is in some way illegitimate for the

United States to want to develop missile protection against rogue

states. This latter absurdity has been decisively banished by trag-

edy, but the former—inefficiently supplied health care—is daily

inflicting a less dramatic tragedy of its own kind.

In short, our system is not working as well as it should.

Three levels of democracy

Canadian democracy can be much improved. My own analysis rec-

ognizes three “levels” of democracy. The first is one in which the

voters get to choose the people who, in turn, decide who is the

all-powerful boss. That person effectively runs the government as

they see fit for the next four or so years, more or less as an elected

dictatorship.

Is this an over-statement? Hardly. The prime minister unilaterally

and with no check appoints the heads of all government depart-

ments and all deputy heads, and they do what they are told. He or

she appoints all senators, and more importantly, all of the judges
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of the Supreme Court, which says what is legal in this country,

and adjudicates disputes with the provinces (who have no say in

the tribunal).

The prime minister must sign all significant legislation for it to

have any chance of passage in the House of Commons. He or she

(through agents) manages the business of the House, and allo-

cates time, permission for foreign travel, and even office space.

The prime minister, with no hindrance, appoints the heads of the

Bank of Canada, the CBC, the CRTC, the ethics commissioner

(who reports to him!), all ambassadors, the head of the national

police, the chief of staff of the military, and dozens of other signifi-

cant jobs. He or she must approve of all tax and expenditure deci-

sions. While in theory Parliament has the power to control some

of this, it never does. “Four-year elected dictator” is an accurate

description, except in rare periods of minority government.

This, where voters get to elect the members wo elect the boss who

then runs things totally until the next election, is the first level of

democracy and the most primitive one. There Canada is firmly

stuck, the most embarrassing system (for true democrats) in the

developed western world.

The second level of democracy again sees the people elect the rep-

resentatives (as in Canada) but those representatives then go on

to make the laws and budgets acting independently of, or at least

not fully controlled by, the executive branch. The fullest develop-

ment of this second level is probably to be found in the United

States, which for many Canadians, unhappily, is all the proof nec-

essary that the system must be unsuitable for us.

Canadians should look instead at quieter examples, such as Swit-

zerland, where few people even know the president’s name. (The

job is rotated among members of a seven-person council of minis-

ters, itself made up of members of several political parties.)

This “second level” is a reasonable aspiration for Canadians. It

would be characterized by an increase in the influence of elected

representatives upon legislation and government oversight. After
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all, if my representative, the individual MP—the only person I get

to vote for—is not important because the prime minister makes

all the decisions, that means that I and my vote are not important

either.

The third level of democracy is what we often call direct democ-

racy, in which the voters themselves make the detailed decisions.

Without further elaboration here (to be found later in this chap-

ter) my view is that this third level, while essential, has a quite

restricted applicability to our governance needs. But it can provide

a “safety valve.”

Before proceeding further to an analysis of democratic reforms, it

is important to suggest a couple of limits. First, government is not

and should not be the main thing in our lives. Indeed, in many

areas, the real need is not for more government, however demo-

cratic, but rather for much less.

Reform is tough

Second, one must caution that the task of reformers is tougher

than usually admitted.

Two watchwords are appropriate for those who would change the

system. They are “humility” and “restraint.”

On restraint, the point is this. Our system has many problems,

but at least it stumbles on from day to day. Change for its own

sake in such a complex area should be avoided. Not only are the

consequences of potential error rather high, but even more cer-

tainly, change in the fundamental rules that govern the relation-

ships of citizens are bound to be disruptive, carry frictional costs,

and take a lot of getting used to.

On humility: the American biologist, Garrett Hardin, coined the

phrase (speaking of complex systems) that, “You can’t do just one

thing.” What he meant was that any change you make will inevita-

bly work through the system to make other changes. For example,

in our field of democratic reform, you can’t just change the elec-
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toral system. At a very minimum, changing the electoral system

will affect how Parliament works, the relationship between the

executive and the legislative branches, the kinds of laws that get

passed, and the relationship between the federal and provincial

governments and the regions of the country. Yet advocates of elec-

toral reform are almost invariably silent on these downstream

effects.

In any constitutional area, one of the most powerful rules at work

is the Law of Unintended Consequences. Things may not work

out as planned. Our most famous historical example is the “con-

federation” set up by Sir John A. Macdonald. Sir John A. didn’t

really want even a federation, much less a looser confederation. An

admirer of Britain, and deeply troubled by the horrible experience

of the just-ended US Civil War, what he really wanted was a uni-

tary state. Never mind, he would accept the Quebec and Maritime

realities and leave the provinces room for matters of a strictly local

nature, but only that—or so he thought.

But no one had ever before married a federal system and the Brit-

ish parliamentary system. This latter system tends to centralize

power, above all in the executive branch. However, Sir John A.

created not one, but (at the time) five executive branches, of

which only one was the central government resident in Ottawa.

The provincial executives quickly took like ducks to water to the

centralization of their own power, and in the process challenged

that of Ottawa. The aggressive provincial administrations of Oli-

ver Mowat in Ontario and Honoré Mercier in Quebec, along with

the sympathetic ear of the highest court for Canada at the time

(the Privy Council in London) quickly turned Sir John’s plan on its

head. Decentralization became the rule until the economic and

military disasters of the Great Depression and the Second World

War. Recentralization flowed from those experiences; decentral-

ization is again the tide of today, not just in Canada, but around

the world.

As a more recent, simpler example, many Canadian political par-

ties thought they were bringing democracy to their own opera-

tions by adopting a “universal ballot” to choose their leaders,

whereby every party member, of whatever duration, of whatever
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provenance, had one vote to cast. This was in marked distinction

to previous practice where either the full-time professionals (the

caucus) or the engaged, long-time militants (as elected conven-

tion delegates) chose the leader.

No one thought at the time that the net result of this might be to

create a new kind of leader who, with impunity, could ignore his

or her caucus and the senior members of the party by claiming

that he had a “mandate from the grassroots,” absolute and invio-

late (meaning, in effect, that he could do whatever he wanted).

The universal ballot system, therefore, turned out to be the oppo-

site (or, at the very best, a retrogression) of democracy.

But if humility and restraint are essential, there is a second great

force lurking in the constitutional thicket which any successful

reform must overcome, and that is the Law of Equal and Opposite

Reaction. While reformers may see great virtue in democratic

reform, those benefiting from the current system—those I call the

“gatekeepers to reform” because they have the power to say yea or

nay—think that system is just fine. For a prime minister, any sys-

tem that elected and then thrust him or her to an all-powerful top

role is something that works pretty well. All of those who owe

their influence, station, and jobs to the current system will nor-

mally support that system, fearful that more talented or vengeful

successors might turf them out.

The gatekeepers may bend with the wind—may appoint an “Eth-

ics Commissioner” without independence as a current exam-

ple—with no intention of supporting any real change.

One may sum things up thus for the would-be reformer: change is

very hard to make stick, and very unpredictable in its effect if you

do. That is no reason not to try reform, but it is deep reason to do

it thoughtfully and sincerely.

Democracy versus freedom

To expand on the earlier statement that we don’t need more gov-

ernment, however excellent, one should note that “democracy” is
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not equal to “freedom.” Through the careless linguistics of a gen-

eration of politicians and commentators, most people talk as if the

two were synonymous. This is not true. Democracy is not the

same as freedom. Indeed, democracy sometimes is the enemy of

freedom.

One characterization of democracy is “government with the con-

sent of the governed.” For some of the governed some of the time,

that is true. That is the fairer face. The darker face of democracy

lies in this fact: democracy can equally be described as the institu-

tionalized oppression of minorities by the majority. Indeed, given

that most governments in Canada are elected with a good deal less

that 50 percent of those voting, let alone the total vote, it can even

be the oppression of the majority by a minority! And since the

rules of Parliament allow for an elected dictatorship between elec-

tions, that governing “minority” may be not much larger than the

prime minister’s office establishment.

So democracy is only, as Churchill famously put it, the least bad

system of any that have been tried.

Happily there is a better way of making most of the decisions in a

free society. We have two ways of making decisions in Canada. One

does not involve democracy at all. It is the free market, where deci-

sions are made in their millions on a daily, precise, context-specific

basis by the voluntary interaction of individuals with each other

and with private sector organizations on a voluntary basis.

Thanks to the work of economists and philosophers over the years,

we know quite a lot about free markets, and what makes them

work well or badly. We know that competition is good, as is maxi-

mum information for the consumer (transparency), accountability

(standards, liability, contract, and the rule of law), and clear incen-

tives. Full, true, and plain disclosure is the general rule, whether

what is being marketed is a stepladder or stock in a company.

The essence of a free market is that it is voluntary. Every transac-

tion is mutually agreed upon. Of course, there is not complete

freedom. One needs to buy food; that is not a choice. But at least

one can seek the best buy through comparing the corner store,
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Safeway, Costco or the local farmers’ market. There is a choice of

supplier, and that keeps everyone reasonably honest.

However, many decisions are not made in the free market, but

rather in the political market. That is where governance and

democracy come in. The political market is where others make

decisions for us, whether we agree or not. This is not a voluntary

market; quite the contrary. It is based on coercion. The consumer

has no choice as to what he will pay (i.e., taxes) and no choice as

to what he will buy (i.e., the expenditures of government depart-

ments).

Many of the choices forced upon consumers by governments are

not even easy to measure, not being denominated in dollars. I

refer to the immense world of government regulation, which tells

you what you can and cannot do in myriad ways. (Why can’t you

legally pick up an American satellite signal for television enter-

tainment, even if you pay for it? Why can’t you buy a can of soup

with the information in only one language? Well, you can’t, that’s

all. Don’t ask.)

The political, coercive market is unavoidable in some areas. We

need a justice system, for example. Some things seem best done

by government for practical reasons, such as the provision of

national security, or a municipal road system. Other things,

though probably fewer than usually believed, are arguably more

efficiently done by government. Many scholars believe there is an

“optimal size” for government, though there is much debate as to

what this might be. It certainly varies with the size and technolog-

ical sophistication of a society, as well as such things as general

education of the public, especially literacy.

The political market is much less “efficient” than the free market,

in terms of giving citizens something close to their preferred

resource allocation and the “biggest bang for the buck.” This is to

be expected for the following reasons:

• The political market is not competitive. It is a monopoly, and

moreover, an inescapable monopoly. You not only have only a
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sole supplier at its fixed price, but you are forced to buy

(through taxation).

• The political market is not transparent. Any stockbroker who

signed a prospectus requiring “full, true, and plain disclosure”

based on the standards of an election platform or even routine

government policy statements would be in jail for providing

insufficient or deliberately misleading information. This is

considered clever in the political market, rather than illegal.

• The political market is not accountable, except in the grossest

sense at election time. The consumer has no way to say, “I’ll

take this defence policy, but not that one.” Or, “You screwed

up on providing hip replacements; I’m going down the road.”

• The political market is chock-full of perverse incentives. In the

free market, people are dealing with their own assets and

liabilities, and treat them with respect. In the political market,

politicians are dealing with other people’s money and power,

and so don’t treat them with as much respect. Public resources

are routinely deployed in a quest for votes (the currency of

democracy) rather than in a quest for efficiency, or even equity.

Given the above, it is not surprising that the output of the political

market is not very satisfactory to most people. However, it is com-

monly believed that there is no alternative, which leads to the

despair of, “What can you do?” which, in turn, leads to apathy.

That is where size of government comes in. I recall as a young pol-

itician some 25 or so years ago being on a platform with Bob

Stanfield, the great and wise leader of the Progressive Conserva-

tives who was never able to out-politic the faster and flashier

Pierre Trudeau. We were at the University of Victoria, and the

subject was parliamentary reform. All of us, save Mr. Stanfield,

were full of the latest, brightest, and best ideas on parliamentary

reform. (I do not wish to disparage the importance of such ideas.)

But the former premier and federal Tory leader had another point

to make. The best and fastest way to parliamentary reform, he

said, was for Parliament to do less. What he meant by that was

that Parliament should restrict itself to doing the things it really

needed to do. It would then have more time and resources to do

those things better, and would leave the rest to the private sector.
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To conclude to this stage, the first major step in democratic

reform is pretty clear. It is this: Minimize the size of the govern-

mental/coercive sector to whatever is “optimal”—which in this

author’s view is considerably smaller than at present, but that is a

respectable debate. After that debate is concluded, we will surely

be left with a continuing wide area of government control. Further

guiding principles are needed.

Greatest among these is the design principle of subsidiarity and the

distribution and division of governmental powers among various

power centres. In due course, we will come to the main preoccu-

pation of most reformers, which is the question of checks and bal-

ances within power centres, but there is an intermediate step.

Dividing power

As with the first principle of keeping government activity overall

as small as possible, this second principle of dividing power

immensely simplifies the control of government by building in

limits and competition, and minimizing the size of mistake any

single power centre can make.

“Subsidiarity” is a word much used by the architects of the Euro-

pean Union, though curiously the principle is often violated there.

Subsidiarity is the concept that decisions should be taken by the

smallest decision-making authority with the information,

resources, and enforcement ability to take them. A basic rule of

subsidiarity is that the onus of proof is on those who would move

any given power “upstairs.”

The more familiar concepts of “decentralization” and “federal-

ism” are encompassed by the idea, but subsidiarity is a broader

way of thinking about things. “Decentralization” is a one-way

street of downward devolution, but sometimes centralization

instead may be the right way to go. (It is ridiculous, for example,

that our federal government does not have the required power to

enforce interprovincial free trade in Canada.)

“Federalism,” as we use the word, is restricted to the division of

power between federal and provincial orders of government, but

16 Fixing Canadian Democracy



in fact other actors—towns and cities, or regional districts, or

even international agencies—may be the better decision makers

in particular areas.

Subsidiarity is an idea that is philosophically harmonious with lib-

erty and freedom, unlike, for example, the legal foundation of

Canadian authority, which is that sovereignty resides in the

Crown or the state. Subsidiarity, properly understood, sees the

individual as the sovereign, as the fundamental decision-making

unit, with all “higher” authorities drawing their legitimacy only

from upward delegation.

Thus, the fundamental unit is the citizen. He or she may delegate

powers upward to the family, the community, the city, the

regional district, the province, the central government, NAFTA,

the WTO or even the United Nations, but the legitimacy that

underpins those powers is always on sufferance, with the ultimate

sovereigns—individual citizens—always free to withdraw powers,

or change the levels or executives exercising them.

Of course, this is theory. In practice, power, once ceded, is

extremely difficult to retrieve, and power centres, once created,

invariably act to extend their powers and the domain in which

they may be exercised. In practice, individuals have almost no

chance of changing things, except by one of two devices.

One is the ability to act in common with other like-minded indi-

viduals. The other is to balance the great forces in play so that the

individual may play off one force against another, whether by

“voice”—direct influence—or “exit”—the ability to go some-

where else more congenial.

Thus, a major consideration in the actual design of subsidiarity

systems is to enhance the opportunity of individual power

whereby people can act in common with each other, or use the

balance of power, or, in extremis, simply “vote with their feet.” In

practical terms, that means a bias in favour of smaller deci-

sion-making units, for one has much more clout with City Hall,

say, than with Ottawa. One also has a better chance of acting with

“like-minded people” in a smaller jurisdiction, where one can
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actually know and communicate with a significant fraction of the

citizenry. Thus, one might often decide that while a concentration

and centralization of power might be more “efficient” in other

ways, citizen control considerations over-rule such arguments in

favour of a smaller, less “efficient” local rule.

In practical terms, that also means a proliferation of units of the

same hierarchical level—lots of cities rather than “megacities,”

lots of provinces rather than a few large provinces, so that mobil-

ity, or the “exit” option, has real meaning.

But to demonstrate again that things are never simple, a regime of

too many, too small provinces inevitably escalates the power of

the central authority. The United States central government has

no giants (in relative terms) such as Ontario and Quebec to deal

with, and thus Washington, DC finds centralization to be an eas-

ier thing than does Ottawa, notwithstanding the fact that the

Canadian constitution was explicitly designed to be centralist,

and the American version to be decentralist. Through an irony of

history, the framers of the US version could not have guessed that

the electorate would force a constitutional amendment removing

the power to appoint senators from state governments (and thus

significantly weakening the control of the states over Washing-

ton), nor did Sir John A. and his colleagues foresee that the

growth in party discipline in the provinces, and the rulings of the

British Privy Council (Canada’s highest court until 1950) would

give premiers considerably more power.

But the complexity does not detract from the overall lesson: divi-

sion of power enhances freedoms.

The other matter to be addressed in designing subsidiarity sys-

tems is that of inherent economies of scale versus the locus of

knowledge. Readers may be familiar with the Hayekian thesis that

knowledge is essentially local and distributed, which is why the

voluntary market is more efficient than a centrally-planned sys-

tem. On the other hand, large governments are likely to be much

more efficient at extractive things like collecting taxes, and sca-

lar things like buying national defense. Worldwide organizations

(or binding treaties) are likely to be best at restraining individual
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governments from interfering with global rights like the freedom

to trade.

Detailed considerations for the division of power are beyond the

scope of this chapter, though, for Canadian purposes, I have

addressed them in The Fraser Institute book, Thirty Million Mus-

keteers.

As important as power distribution are issues of communication

and coordination among governing agencies, and issues of

accountability and transparency vis ƒ vis the citizenry. The coordi-

nation issue is the essence of the study of intergovernmental rela-

tions, and beyond the scope of this book, though also addressed in

Thirty Million Musketeers. Accountability and transparency, on the

other hand, are fundamental to democratic reform and will be

addressed later in this essay and in particular later in this book in

the section entitled “Constitutional Constraints.”

For current purposes, the message is this: subsidiarity is one of

the most powerful organizing concepts for those concerned with

maximal freedom and efficiency at any given level of governmen-

tal activity, and thus one of the matters always to be kept in mind

when considering proposals for democratic reform.

To summarize: the best way to control governments is to keep

them small, to have them active only in areas where such activity

is a demonstrable net benefit. This quest is for the optimal size of

government. The next best means of control is to diffuse and decen-

tralize power among different governments and levels of govern-

ment according to the principles of subsidiarity. But once one has

defined the total optimal role of government, and diffused and

decentralized as much as makes sense, the challenge remains of

mandating, controlling, constraining, and overseeing those gov-

ernmental entities that pass the above tests.

Types of democracy

For this task, the Western world has a settled consensus that the

proper means is democracy—government “of the people, by the
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people, for the people,” as Lincoln said. Democracy is often

defined as government with the consent of the governed, though

in truth, the support is usually better described as sufferance

rather than consent. (No one much likes government, except

those activists who see it as an instrument for shaping the world

as their superior wisdom suggests.)

In its rawest form, democracy means that the majority prevails on

any given topic. It is a measure of the problems inherent in the

democratic idea that this raw form does not exist anywhere. As an

ethical matter, such democracy would routinely trample minori-

ties. As a practical matter, the majority desires of any polity tend

to be in perpetual conflict—full and free health care coupled with

low taxes, for example. So a great many devices have been

invented to refine the basic concept.

First of all, modern democracies are constitutional democracies.

That is, they are ultimately governed by a set of rules to which

every person and every government body is subservient. (Not all

of these rules must be written, but they must all be clearly under-

stood and followed.) Constitutional provisions such as the Char-

ter of Rights and Freedoms explicitly set out protections for

minorities—even minorities of one, such as accused criminals.

Moreover, all successful modern democracies are subject to the

rule of law, not just of the constitution, but of general law in force

from time to time. Agreement on these two things is absolutely

fundamental to the implied social contract underlying democratic

societies, and to the order and predictability that are pre-condi-

tions of modern life and economies. That is why even absolute

monarchs of the past saw it to be in their own interest to subject

themselves, gradually, to the rule of law. It makes for a far more

prosperous society.

Beyond these fundamentals the paths of societies vary. The first

branch point is how much decision making is done by way of direct

democracy, and how much by way of representative democracy.

Direct democracy describes the procedure whereby citizens

choose policies jointly and directly through voting in a referen-
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dum or other means of expressing preferences. Direct democracy

has many tools, but the hallmark is direct action by each citizen,

unmediated by any representative. What can certainly be said

about direct democracy at this point is that it is essential for some

things (electing representatives, for example, is the most com-

mon act of direct democracy), desirable in others (approval of

constitutional amendments, for example) and a useful safety

valve within limits in other areas.

It can also be said with certainty that even though it is technically

possible today (with remote electronic balloting and so on) to try

to decide all questions of governance by direct democracy, this

would be utterly impractical. The inconsistency of majority

wishes and the tyranny of the majority alluded to above are only

two of the reasons. The tolerance of citizens would certainly not

extend to such a huge call on their time. The Swiss practice where

citizens can vote in a couple of dozen referendums per year may be

near the upper limit of direct democracy usage, and democracy in

that country is still overwhelmingly representative, not direct.

But if, as a practical matter, direct democracy is little used and

even little discussed in the Canadian context, it has a small but

essential place in our system. Beyond the election of representa-

tives directly, the direct approval of constitutional amendments is

required by law in BC and Alberta, and by quite strong precedent

elsewhere. The nation-wide vote on the Charlottetown Accord

(which of course rejected that constitutional plan notwithstand-

ing its support by the federal government, every provincial gov-

ernment, most local governments, and essentially the entire

“establishment” of the country from business through unions,

churches, and the media) has probably set a pattern which gov-

ernments will be unable to ignore in the future.1

Less established in Canada, but equally essential, is the “safety

valve” aspect. This does not include referendums proposed by
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governments, though these have their useful place. Rather, the

“safety valve” consists of machinery that can be activated by an

outraged public against government action or refusal to act. The

two main instruments here are the “initiative” and the “recall.”

The initiative allows a group of citizens of a stipulated minimum

size to force a vote on any given proposition of public policy. The

recall provides for a vote than can potentially prematurely end the

term of the local representative.

While Canadians are familiar with these instruments, largely

through reading about their frequent usage in many of the Ameri-

can states, both of these measures are in fact available in British

Columbia. They were instituted by the NDP government of Mike

Harcourt in reluctant recognition of an overwhelming vote in

favour of such machinery in a referendum proposed by the losing

Social Credit government in 1991. The Socreds lost the election to

the NDP, but their referendum on instituting the initiative and

recall was so popular—over 80 percent in each case—that the

result could not be ignored.

The NDP government hated the idea, but managed to live with it

by bringing in the machinery in formal terms, but effectively mak-

ing it impossible to use. To effect a recall of an elected member,

one must obtain the signatures of 40 percent of the total voters

list at the time of the previous election, even if that list was flawed by

containing deceased people and the like—and notwithstanding that the

recall cannot be triggered for a minimum period of 18 months, by

which time many voters have moved elsewhere.

The initiative can only be activated when 10 percent of the people

on the voters list sign a petition in every single constituency.

Even against the much disliked (as they came to be) NDP, the

recall was never successfully employed against the government

that instituted it, though its probable success against a Liberal

MLA who had written phony letters to the editor of a local news-

paper did cause him to resign. In 2003 a recall petition came close

to being successful against a member of the Liberal government

caucus, but its use remains controversial as many argue that the
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action was in fact targeted against the government as a whole rather

than the hapless incumbent of that constituency.

The initiative option has never come remotely close to being

implemented. British Columbia’s new Liberal government was

elected on a platform that specifically promised easier activation

of these two tools, but we have not yet had any specifics.

In the opinion of this writer, each of these safety valves should be

available to discipline governments or representatives that get too

far out of line or fail for too long to address problems, but the

machinery should be difficult to use, though not effectively

impossible as is at present the case with the current BC initiative

legislation. In addition, legislation passed as a result of an initia-

tive directive from the voters would, of course, need protection

from immediate repeal by a hostile legislature, but should also

contain mandatory “sunset” provisions for review. Direct democ-

racy after all is not the voice of God, but merely a mass opinion on

one issue at one point in time.

Our society is unused to the tools of direct democracy, and given

the awesome power of these tools and the ample possibilities for

their misuse, the implementation of them should be undertaken

cautiously. But the process should begin. Governments need

checks and balances. Direct democracy provides some options,

but the energy of most reformers turns to the far more com-

monly-used tools of representative (i.e. indirect) democracy.

Representative democracy

Government in Canada, taken collectively, is immense. In 2003,

its spending will still total some 37.1 percent of GDP. In addition,

laws and regulations have enormous monetary and non-monetary

impacts on our everyday lives.

The point for the moment is not whether this situation is right or

wrong, but rather that government is awesomely important to us.

Why, then, do most of us pay so little attention to the makeup of
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government, seeing it more as a plague sent for us to endure

rather than as an instrument for us to use and control?

The problem lies with our main control mechanism, which is rep-

resentative democracy. Almost all government decisions are made

by our representatives, and, as argued earlier, necessarily so. Our

representatives are paid to spend their time gathering information

and making decisions on our behalf. Ideally (and this seems obvi-

ous but is seldom said) we would like our representatives to make

the same decisions in any given case as we ourselves would, were

we there and similarly well informed.

That means that representatives should be, well, representative of

the whole community, which is a tall order given the diversity of

our land. Ideally, therefore, if 10 percent of the population prefer

the colour black, 17 percent prefer green, and so on, our legisla-

tures should reflect those preference proportions.

But that is not enough. Our representatives should also have simi-

lar incentives to the rest of us. If some of us worry in a very per-

sonal way about rising unemployment, or inadequate pensions, or

inferior schools, or neighbourhood crime, or high taxes, so, ide-

ally, should they. Customarily, of course, our representatives do

everything they can to insulate themselves from the harsher

incentives of life.

Our system, in fact, tends to fail these tests of representativeness

and incentives in six ways.

1. As Nick Loenen sets out in chapter 2 of this book, “A Case

for Changing the Voting System,” our current electoral sys-

tem (so-called “first-past-the-post,” or more technically,

“single member plurality”) makes certain that much of the

electorate is not represented in the legislature in any way at

all, because only the votes for the winner count, and the

winner in our system often takes as little as 40 percent of

the vote—sometimes even less.

2. Entire regions may be very incompletely represented. Only

half of Ontarians voted for the Liberals in the last federal
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election, but (with three exceptions out of 103 seats) only

Liberals were elected in that province. In the West, the

Canadian Alliance benefited from the same phenomenon, if

less dramatically.

3. Once a legislature is elected, only those on the government

side have any power. All constituencies foolish or ornery

enough to support an opposition candidate are frozen out.

4. Even among the government members, only a few get close

to real power, which is to say, into the Cabinet.

5. The way Cabinet government works in our system, only the

first minister and a very few close advisors wield all real

power—and most of those advisors are not even elected! In

other words, our real government is by a minority of a

minority of a minority.

6. In the matter of incentives and as alluded to above, elected

people’s incentives quickly become very different from

those of the people they represent. The money the repre-

sentatives are spending is other people’s money, not their

own. Their chief incentive is to obtain good media and get

re-elected, not to ensure good government.2 Fortunately,

there is some correlation between good media, getting

re-elected, and good government. However, it is rather

weak, and is made even more so by lack of information and

government secrecy, the latter being a nigh universal prob-

lem in our system.

Indeed, when matters are put so baldly, it is a wonder that our

governance is even as marginally adequate as it is at present. That

it is not worse is a tribute to the many fine elected men and

women who really do want to make the world a better place in

spite of the perverse system, and, to some extent depending upon

the jurisdiction, a tribute as well to a reasonably professional civil

service.
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From this viewpoint, the requirements for reform are pretty sim-

ple. First, the electoral system should be modified to make the

legislature more reflective of the community as a whole. Thereaf-

ter, the rules of the legislature should be changed to ensure that

each representative has a real voice. Finally, the incentive package

should be changed to ensure a greater concordance between the

rulers and the ruled.3

Electoral reform

The first of these tasks, electoral reform, has been the subject of an

enormous amount of study over the years, and a great deal of exper-

imentation around the world. There is no single “right” system, for

communities and countries differ greatly in their circumstances.

Our Canadian system, for example, is well suited for a primitive soci-

ety that is advanced enough for minimal democracy but still needs a

“strong man” form of government. We no longer fit that profile.

Appropriate electoral systems will vary according to the relative

homogeneity of a society, both locally and across its regions. The

best choice will also depend upon not only the education and

sophistication of the electorate, but also on the quality of commu-

nication links. Most importantly, the rules of election and the

rules of the ensuing government structure are very inter-related.

Parliamentary democracies, where the executive branch requires

continuous parliamentary support, will have different electoral

considerations than republican systems enjoying a separation of

powers.

With all of these caveats, it is my opinion—and, I believe, a generally

shared one—that our system needs to be changed to deliver more

“representativeness,” or “proportionality,” as it is often called.
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This does not necessarily mean what is usually referred to as “pro-

portional representation,” or “PR.” As Nick Loenen points out

later in this book, there is a whole family of systems that deliver

more or less proportionality, giving greater or less voter control

over exactly which personalities are to rule them. These systems

also offer greater or less direct geographical (i.e., constituency)

representation, as opposed to, say, a nation-wide “list” system.

There are literally dozens of variations. Faced with this complex

and important challenge, the government of British Columbia has

just adopted a promising approach to the question of electoral

reform. There is to be a Citizen’s Assembly on Electoral Reform

charged with not just studying the various options in light of the

needs of British Columbia, but then recommending appropriate

change, if any. In line with the logic that an electoral system is the

proper concern of the citizenry, not the government, the recom-

mendations are then to be put to the people in a referendum, and

subsequently implemented if approved.

Thus, there are grounds for believing that the electoral system, at

least, is on its way to reform in British Columbia—a reform that

may spread to other parts of the country.

However, another, private electoral system also cries out for

attention, namely, the internal democracy of political parties in

choosing leaders and candidates.

Political parties

We now turn briefly from the constitutional and public dimen-

sions of democratic reform to an examination of the political par-

ties in the system. While of immense importance, they are but

lightly governed by the law. Their checks and balances exist

largely in their own, private rules.

The important question for our purposes is the internal gover-

nance system of the party. Why should this be a public concern?

After all, these are private organizations in competition with oth-
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ers of their kind, and we might expect that those with the most

successful governance mechanisms would be those that endure.

The reality is that competition is very imperfect among parties

(for various reasons of linguistic and regional redoubts, voter

inertia, media imperfections, vote splitting, bundling of unrelated

policies, and so on) and such competition as there is comes only at

roughly four-year electoral intervals. Obviously, such imperfect

competition allows party organizations with their hands firmly on

the levers of power to do an enormous amount of harm in one or

two mandates.

In between elections, and with our current parliamentary system,

the only realistic checks on majority governments (with the

exception of the tools of direct democracy plus whatever embar-

rassment can be caused by the media) are their own memberships

and political professionals.

While political parties are private organizations, they have an

enormous effect on the public interest. In addition, directly (at

election time) and indirectly (through unusually large tax credits

and funding used for political purposes by politicians in office),

the public pays most of the operating cost of these “private orga-

nizations.”4

That does not mean that the public, acting through the govern-

ment, should control internal party governance. While an argu-

ment can be made for very sweeping conditions of disclosure,

regulation beyond that should not be taken too far. Since govern-

ments invariably act in their own interest, much government con-

trol over private political parties would quickly come to work to

the advantage of the government party of the day, thereby further

reducing political competition. But outsiders certainly have a

legitimate interest in how parties operate, and what follow are
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some benchmarks for deciding which parties have internal pro-

cesses worthy of support.

The first issue is membership, which is to parties as citizenship is

to nation states. It is absolutely fundamental. Most parties

impose trivial conditions of membership. Pay a few dollars, wait

a few days, and all the privileges are yours. Even Canadian citi-

zenship or voting age is not normally required in order to join a

party. Little specific knowledge or commitment to principle is

normally necessary.

By contrast, Canada says a voting citizen must either be born a

Canadian and have attained the age of 18 years, or be a landed

immigrant (and thus subject to security checks) and resident for

at least three years, with the ability to answer some minimal

skill-testing questions and a willingness to swear allegiance.

Compare the far more stringent requirements for citizenship in

Canada with the fact that party members, especially (for now)

members of the Liberal Party of Canada, have far, far more influ-

ence over who will be the next prime minister than ordinary Cana-

dian citizens who don’t get to vote for the Liberal leader.

In assessing parties, outsiders would do well to note how greatly

or how little the parties themselves value membership, in terms of

ease of acquisition. It is an observed fact that where adhesion to

full membership is quick and easy, “instant” party members often

decide who is to be the next candidate in a riding, or who is to be

leader (or prime minister, in the case of the government party).

The qualities required to organize thousands of “instant” mem-

bers do not necessarily relate to the qualities required to be a good

leader. (Indeed, they may be the opposite.)

It is a curious fact that people who are long-time, hard-working

party members have recently been prepared to give total newcom-

ers the deciding role in the most important decisions a party can

make, namely, who is to be candidate and leader. Contemporary

debates indicate this could be changing. However, “party bosses”

(and there most certainly are such in every party) value the

“instant membership” because as professionals inside the party,

they can use that system expertly to trump the wishes of ordinary
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members, should that be expedient. In addition, many believe

that large membership campaigns give evidence of party strength

and vitality.

Another curious error of some parties is the modern trend toward

“one member, one vote,” or the “universal ballot” in the selection

of leaders. On the face of it, this sounds very democratic. Indeed,

it is very democratic, if you adopt the American system of prima-

ries where every single citizen has such an opportunity. But as

practiced in Canada with controlled membership dominated by

“instant” members, this is an invitation to party takeover by spe-

cial interest groups. For example, people implacably opposed to

abortion constitute, by most surveys, around 20 percent of the

electorate. This fraction is not enough to win general elections,

but easily enough to capture any political party with a universal

ballot and “instant” membership.

By the same token, the universal ballot allows “swamping” by

regions. In the Canadian Alliance, for example, the vast majority

of members are in the West, and they elect the leader. But this

system is not how votes are counted in a general election.

The question is, should parties count their own votes in a differ-

ent way than does the legislative system they are attempting to

capture? The federal Tories perhaps have a better system in

assigning an equal weight to each riding in a leadership contest,

irrespective of the number of Progressive Conservative members

therein. Since the chief electoral officer weights general votes that

way, so perhaps should parties intent upon forming government,

unless they can achieve their ends without caring about one or

more regions.

The third consideration is party control, if any, of its elected

politicians and, above all, the leader. Remember that ordinary

voters have essentially no control over politicians between elec-

tions. If there is to be any mid-term steering, it can only come

from the parties. In fact, there is little party control either. In

Canada, parties have almost no influence over their politicians

between elections.
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To examine first the case of the ordinary member—MP, MLA, or

even Cabinet minister—he or she is normally quite independent

of the wishes of party members between elections. This lack of

accountability is not necessarily a bad thing. Politicians are

elected to serve all of their constituents, not simply party mem-

bers. Indeed, special attention to party members (policy or

patronage favours) is rightly criticized. The wise politician will

keep an ear close to the ground on party sentiment, but in prac-

tice, he or she has a very wide latitude of conduct.

Controlling party leaders

But if it is a good idea that ordinary members are, in practice, rela-

tively independent of their electors pro tem, what about leaders?

Ordinary members are subject to a degree of discipline by their

colleagues (who can outweigh or out-argue them in caucus), and

total control by the leaders, but in the Canadian system the lead-

ers themselves are virtually out of the control of anyone. This

applies in particular to a sitting prime minister with the immense

patronage and other powers at his or her disposal, but it is also

true most of the time for opposition leaders.

An attempt to depose a sitting leader is considered very serious in

Canada, and the rule is, if the challengers don’t successfully kill

the leader (politically) they will surely be destroyed themselves.

This tradition has recently been buttressed by the mode of elect-

ing leaders. Unlike members, only a leader can claim election by all

of the party. And if, as is increasingly the case, that election has

come about by the so-called “universal ballot” (one member, one

vote, as discussed above), the leader is doubly impregnable. Who

else has such a mandate?

So, effectively, there are no party controls on leaders, except in

extremis. That is how, in an avowedly “parliamentary system,” the

prime minister can and increasingly does act with the imperial

authority of an American president, but without that office’s

checks and balances. This leads to the oft-cited situation of a

“four-year elected dictatorship.”
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There is no lack of theoretical ways to constrain party leaders. In

some countries, the caucus elects ministers; it only falls to the PM

to assign their jobs. This establishes a collection of true peers.

In other countries, the caucus can and does bring down a prime

minister when it chooses. The action of the British Tories vis a vis

Margaret Thatcher is the most recent but by no means the only

example of this. The Canadian Alliance convention came within a

few votes of the required two-thirds majority of adopting this sys-

tem recently.

In Canada, there have been proposals in the Liberal Party (by the

1985 Reform Commission) for a “National Council of Presidents”

which would meet at regular intervals to consider the works of the

prime minister. While normally supportive, such a council could

greatly embarrass the leader with a vote of no confidence in this or

that policy, or even express no confidence in the leader. The Lib-

erals declined to adopt the reform, which could literally have

changed the course of history. The Tories have a national council

of all riding presidents and central officers, which must meet

annually. The federal NDP and the Parti Quebecois have machin-

ery similar to this, and it is notable that these mechanisms have

very seldom led to public embarrassment. The very existence of

the power causes any sensible leader to take more account of

party views.

As in all human systems, checks and balances are a very good idea.

They are minimal in the most important and successful of our

Canadian political parties. Something may be learned from this.

The most successful parties in our system have, in effect, been

paramilitary organizations, the federal Liberal party above all.

This is so because absolutely rigid discipline is more perfectly

adapted to survive in the perverse incentives of our political sys-

tem than is a loose debating society of mixed erudition and wis-

dom. This brings us to the central issue of parliamentary

reform—i.e., changing that system.
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Changing the system

Legislatures have as their main purposes, first, the setting of

broad policy (through the imposition of laws, taxes and expendi-

tures) and, second, the oversight of government in its execution

of those purposes. Our Canadian legislatures achieve the first, but

largely fail in the second function.

In a democracy, legislatures are also to be representative of the

governed. They may be wise or not, and consistent or not, depend-

ing on the general wishes of the voters, but they must at least be

representative. Canadian legislatures often fail this test5 because

one person, the first minister, normally dominates them.6

As well, in a parliamentary democracy, legislatures are expected to

furnish the senior personnel of government. This function is

nominally discharged—ministerial posts are invariably filled and

salaries drawn—but many of the personnel are clearly inadequate

by any private-sector standard. A strong public service and a few

talented elected people can generally make the system work. But,

as representative institutions, our legislatures are very imperfect.

In a complex modern society where big government significantly

affects the lives of ordinary citizens, this matters. And, naturally,

the bigger the government, the more it matters. Surveys in 2002

showed very clearly that most (70 percent) think there is corrup-

tion in federal and provincial governments (Léger Marketing,

April 2002).

Regional alienation is endemic at the federal level. Waste and

inefficiency are widely assumed as the natural order of things gov-

ernmental. There is a lack of trust and so little apparent represen-

tativeness to the system that most citizens assume there is little

they can do about any given issue. Consequently, they opt out.

Thus, we see a decline in voting participation (now below 60 per-

cent at the federal level, and falling)7 and a rise in what the pub-
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lic-choice theorists call “rational ignorance”—the chilling view

that it is not logical to waste one’s time on that which one can do

nothing about.

In addition, the perceived nature of our legislatures as they cur-

rently exist discourages people of talent from offering their ser-

vices. The extremely adversarial nature of the system (not only

between political parties but with the media as well), the almost

total lack of influence unless one is a first minister or senior advisor,

and the relatively low compensation outweigh the opportunity for

public service and ego gratification that are the principal rewards.

So, the system does not work well. Our society is in tolerable

shape in spite of our legislatures, rather than because of them.

Thus, the constant call for parliamentary reform.

That there has been no significant reform for over a century

(indeed, by many measures matters have deteriorated as govern-

ments have grown and first ministers have concentrated power)

gives ample testimony to the difficulty of the task, even though, as

we shall see, parliamentary reform is in theory one of the easier

democratic reforms to enact.

The direction for useful parliamentary reform can be gleaned from

a consideration of three of the above words: “representative,”

“oversight,” and “adversarial.”

“Representative”

A main reason why Parliament is not representative today is

because our MP or MLA, the only person we can directly influ-

ence, normally has virtually no power. As noted earlier, we remain

at the primitive, democratic stage one, wherein the only impor-

tant purpose of members is to be counted to determine who shall
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be the first minister, which worthy (with senior advisors) thereaf-

ter makes all important decisions until the next election.

Government members may be afforded influence over marginalia;

opposition members may wield some influence through the

power to embarrass, but their combined effects are trivial. Count

the column inches devoted to the policy views of backbencher

Member X. The answer is almost always “zero.” Must it be so?

Count the column inches devoted to the views of Congressman X

in the US. The answer is “many.” The press has it right. The

answer to the problem of “representativeness” is simple: it is the

empowerment of the ordinary member.

The technical means of achieving this empowerment include,

above all, a reduction in the disciplinary carrots and sticks avail-

able to the first minister, which range from appointments (to Cab-

inet and elsewhere, such as committee assignments) to such

minor but personally important things as foreign travel or desir-

able office space. Finding the best balance is a matter for much

thought. For example, as mentioned previously, in some coun-

tries the government caucus chooses the Cabinet, leaving the first

minister only the assignment of tasks. Members, not the first

minister, should undoubtedly choose committee chairmen; this

change has finally been forced, at least on paper, in Ottawa. It

remains to be seen how it actually works.

Of first importance in achieving repesentativeness is a severe nar-

rowing of the doctrine of “confidence”8 so that members are gen-

uinely free to vote as they wish on many more measures than they

now can. In addition, the iron grip of the government on the man-

agement of House business, and especially the work of commit-

tees, needs much loosening, with the power shifted to ordinary

members.
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That said, a sense of balance must be retained. We must guard

against the creation of 301 (or however many, in the provinces)

political entrepreneurs, trading favours and log-rolling for pet

projects, trashing the treasury, and over-regulating the country in

the process. The idea behind reform is certainly not to create big-

ger government. That would fly in the face of the fundamental

proposal at the beginning of this paper that the best and easiest

democratic reform is indeed smaller government.

From that point of view, a major virtue of the present system is

that of overall responsibility. A government still must bear the

responsibility for that overall direction, which implies the tools to

do that job. For example, a relaxation of the rule that ordinary

members cannot propose expenditures (only the Crown has this

prerogative) would lead to disaster, unless at a minimum the

same measure raised taxes or reduced other expenditures to com-

pensate. So, the lesson here is that the balance of power must be

changed to increase representativeness, but it must be done with

caution.

“Oversight”

No such restraint is required in reforms connected with the words

“oversight” and “adversarial.”

“Oversight” is the monitoring function of elected representatives

vis-à-vis the work of government. Tax monies are to be voted for

such and such. What exactly is the plan? How will results be mea-

sured? Who is responsible? And, after the fact, did it work as

planned?

Most citizens believe that between Parliament and the auditor

general such oversight is routine and effective. It is not. Commit-

tees lack staff resources, continuity of membership, and expertise

to do their jobs at the political level. Even when they try to do

their jobs, they are often ignored.9 The reports of the auditor gen-

eral are embarrassing, nothing more. No one is fired, basic poli-

cies are seldom changed, no consequences need flow.
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Committees do not cut the budgets of under-performing depart-

ments or programs and, in the intensely partisan atmosphere of

the legislature, the main object of a committee’s majority is to

protect the government, not the public. It is as simple as that, and

that is what needs to be changed. Permanent and wide mandates for

committees, expert research staff, control by the committee of work

plans and choice of chair, and the development of an actual practice

of amending legislation and cutting budgets would make an enor-

mous change in the culture of government, much for the better.

And, of course, fundamental to oversight is access to information.

The pervasive practice of secrecy by the Canadian government is

its best weapon in the control of debate. Policies are always pre-

sented as the only logical thing to do; alternatives that may have

been debated internally are suppressed. Results, when reported,

are almost invariably selected to put the best face on things. Yet a

huge amount of information exists within government that

would be a great help in assessing the formulation and execution

of policy. We shall return to this subject of information later, but

for now it suffices to note that committees already have in theory

and in law all of the powers required to extract most of the infor-

mation they need from government if they could ever give up

their assumed role as defenders of the government instead of the

taxpayer.

“Adversarial”

Finally, there is the word “adversarial.” Outside of politics and the

courtroom—two famously unproductive venues—our whole soci-

ety is built on the cooperation of voluntary transactions. This

cooperative mode includes the idea of competition, but we try to

set the rules so that the competition benefits markets rather than

rigging them.
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In Canadian legislatures, the opposite applies. Governments, of

course, are based on coercion rather than voluntary transactions.

But worse, legislatures in the Westminster system are based on

destructive competition. To be able to achieve anything, one must

be in government and preserve that position at all costs; to gain

government, one must destroy the one currently in place. In a

vicious cycle, this forces our representatives constantly to choose

sides, to contest rather than cooperate, and to distort and mis-

represent issues to the public in the pursuit of advantage. That is

the system and the lion is not about to lie down with the lamb.

However, there are some things that can be done to mitigate

these facts.

Some of the above recommendations that would allow represen-

tatives to act as free men and women and wield real power in

many situations would inevitably cause the gradual formation of

associations and coalitions across parties in various policy areas.

But the main driver of the adversarial system is the rule of “winner

takes all.” Where there is no second prize, the competition is sin-

gle-minded and ugly, and the public is forgotten. A key parliamen-

tary reform is the development of “second prizes.” These already

exist in minor ways: the opposition is entitled to set the subject

for debate on a few selected days and parties are entitled to desig-

nate their own committee members.

There should be much more, however. For example, the official

opposition party normally has received the support of at least

one-third of Canadians, and together, the opposition parties gen-

erally have over half of the vote. Why should not the leader of the

opposition have the right of appointment of some small fraction

of the members of various boards and commissions, as is the prac-

tice for the minority party in the United States? Quite apart from

anything else, nothing readies a group for government like genu-

ine experience and responsibility beforehand. Why should not

certain non-partisan (or so one would hope) committees of Cabi-

net, like those responsible for CSIS and the RCMP, or national

defence, include an opposition member, subject to standard confi-

dentiality rules?
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Clearly, in today’s political climate, such things are unthinkable.

Given the current immense concentration of power in the first

minister, this will change only as a result of a great leader or, more

likely, the gradual reforms insisted upon by empowered ordinary

members over time.

In the end, parliamentary reform is the simplest thing in the

world. All of the power to achieve it lies within Parliament; it need

only decide. Party discipline, and voluntary servitude for too little

compensation preclude that. Until parliamentarians are truly free

to represent those who elect them—who would rather have coop-

eration and oversight and representativeness rather than

contestation and secrecy and one-man rule—significant reform is

unlikely and our best hope lies with constraints on government,

to which we now turn.

Constraints on government

This chapter ends as it began in referring again to the basic under-

pinning of democracy, namely, the sovereignty of the individual as

the ultimate authority. Government’s job is to blend the individ-

ual sovereignty of thousands or millions of people with the com-

mon good where—and only where—there is an argument that

coercive transactions inflicted by a government monopoly can do a

superior job to voluntary transactions through the free market.10

Reference to the guiding star of individual sovereignty brings by

necessary implication the doctrine of subsidiarity mentioned ear-

lier as a spur to decentralization. It leads by necessary implication

to the above-noted principle of minimizing coercive transactions,

i.e., optimal government size.
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But once we have agreed on some size of government, large or

small, what then? That has been the main focus of this paper, as it

has addressed such issues as electoral reform, parliamentary

reform, internal party governance, and so on.

In considering all of these areas for potential democratic reform

we have looked at many solutions that could make things better, if

still far from perfect. In addition, though, we have noted that

those in power under existing rules will always resist changing

those rules that act to their advantage.

Recognizing these inherent difficulties with governance leads one

to consider enhancing constitutional constraints, that is, those

rules that governments must follow in exercising their power,

whether they like it or not.

The most fundamental constitutional constraint of all is the old-

est, namely, the rule of law. Centuries ago rulers, even despotic

rulers, noted that order and predictability, including predictability

of the rulers, made for better outcomes. While surely not always

observed even in our own times, and even in western societies,

the idea of the rule of law is now settled wisdom. What remains is

fine tuning, but that is very important, as people who bought early

television sets will recall.

Constitutional constraints amount to elaborations of the laws

that rule governments. These laws are required because the nor-

mal incentive of governments is to maximize their power and to

minimize their vulnerability. In fact, the interests of the citizen

argue for exactly the reverse, which will never happen without

rules to that effect.

The most fundamental check on government springs from citi-

zen knowledge. We must know what governments are doing,

and why. We must know this in a timely way. Then, as soon as

possible after the deeds are done, we need measurement of the

results. No board of directors of even something so relatively

unimportant as a medium-sized corporation would settle for

anything less. Why should we not demand the same—and

more—of governments?
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Governments hate this idea. Accounting for their efforts increases

their vulnerability. If people know what they are up to before it is

done, they may try to stop it. If people know the alternatives avail-

able, they may rationally want to go in another direction. If people

have the measurement of the results, the results may be seen to be

very inadequate.

Secrecy is the shield against all of this, and Cabinet govern-

ment—the Canadian standard, aside from the far more trusted

municipal sector—is founded upon secrecy.

So after the rule of law, which we have, the next absolute essential

is a default right to all government information in a timely fash-

ion, except that which can be reasonably be held back on the basis

of privacy or security—and even those areas should be subject to

inspection by judges or information commissioners to check the

propriety of the classification.

We should work towards Freedom of Information laws that pro-

vide nothing less. Existing laws are but beginnings.

To practitioners this may seem an impossible dream, for the fol-

lowing reason. Our system of governance is highly adversarial. It

is the opposition’s job to destroy the government. The opposition

(much aided by the media) loves to characterize indecision as

weakness, even though decision may not be timely, and to charac-

terize genuine policy debate as evidence of internal splits, even

though significant policy debate is really a sign a government is

doing its job. For most practitioners, honesty and free informa-

tion are, in fact, one-way tickets to political oblivion. One must

manipulate the facts and data, and conceal or “spin” less than per-

fect outcomes in the interests of survival. Besides, without

secrecy, how could one ever talk frankly?

This view is so deeply embedded that progress will be slow. At the

federal and provincial levels of government openness as a policy

has never really been tried.11 One day we will see a government
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somewhere that reaches the reasonable conclusion that if it takes

the public into its confidence, the public might, in turn, be more

supportive of policies as they emerge, and more tolerant of prob-

lems as they arise. Most people are pretty reasonable about such

things. A clever government that followed such a policy—and that

listened carefully to and shared power with the opposition—might

well endure far longer than the two or three terms we are used to.

One thing is certain: almost all current secrecy is not required in

the public interest. Most people who have sat in Cabinet rooms

will admit this. For several years as an assistant to a federal Cabi-

net minister, and then later to Prime Minister Trudeau, a part of my

job was to review all Cabinet documents for their political implica-

tions. I can say with certainty that based upon that sample, 95 per-

cent of all Cabinet documents could be published, and far from

damaging the public interest, the publication of them would hugely

enhance the public dialogue. Governments are treasure houses of

policy information and arguments that you and I are not to know.

We need to keep up the pressure on our representatives. Since most

representatives don’t mind the idea of forcing others to be open as

long as it doesn’t involve them, some momentum, some further

progress, can be achieved gradually, as indeed FIPA (the Freedom

of Information and Privacy Association of BC) has demonstrated

in a nigh-two decade successful lobbying effort in this province.

Beyond freedom of information, a number of constitutional con-

straints have proven wildly popular with citizens. I refer to those

human and political rights embedded in the Charter of Rights and

Freedoms. The Charter has its critics, largely because of judicial

activism in the playpen of deliberate ambiguities left in the law by

politicians unable to agree on such things as minority rights. In

addition, so-called “positive” or “collective” rights can provide an

opening for even greater judicial activity, and must be approached

with great caution. But the idea of a law that no government can

override is very popular.12
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As noted by my colleague Herb Grubel in his paper later in this

book, a most important omission from the Charter is any refer-

ence to property rights. Such rights were included in early drafts

by Prime Minister Trudeau,13 but were removed at the insistence

of the NDP government of Saskatchewan (certainly acting in con-

cert with the views of the national party), as the price of assent to

the overall deal. A property rights clause would, of course, inhibit

many of the confiscatory policies of activist governments.

But as has so clearly been demonstrated, not only by free market

writers but by the whole experience of the twentieth century and

the failure of fascism and communism, property rights are indeed

the bulwark of freedom, quite apart from their demonstrated eco-

nomic and environmental benefits.

Is there any chance of getting a property rights clause? It used to

be thought that amending the constitution (of which the Charter

is a part) was so difficult as to effectively be impossible. This view

has been importantly modified by the decision of the Supreme

Court of Canada in Re Quebec Secession (1998) wherein a unani-

mous bench held (at paragraph 69) that: “The Constitution Act,

1982 gives expression to this principle, by conferring a right to

initiate constitutional change on each participant in Confedera-

tion. In our view, the existence of this right imposes a correspond-

ing duty on the participants in Confederation to engage in

constitutional discussions in order to acknowledge and address

democratic expressions of a desire for change in other provinces.”

In other words, if we can get just one province (Alberta might be a

candidate) to officially support the addition of property rights to

the Charter, the others must discuss the idea in good faith. This

being the kind of idea that gradually accretes support and seldom

loses it, a critical mass will build. (It would, of course, be useful to
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get some sort of a commitment from federal leadership candidates

as the various parties go through this cyclical exercise.)

There are other devices at a sub-constitutional level that can have

an important constraining effect. The independence of the Bank of

Canada is a little appreciated example of this. The protection of

the currency against inflation and against would-be spendthrift

and inflationary governments is one of the rocks of our society.

If we could add to that anti-inflationary bulwark a constraint

against the depreciation of our currency internationally, the foun-

dation for economic security and prosperity would be much

enhanced. The idea of a North American currency union speaks

directly to this issue of constraints on governments, for as mem-

bers of the European Union have agreed, and found to be the case

in practice, a common currency is a major discipline on spend-

thrifts. Just as provincial governments are subject to financial dis-

ciplines, so it would be useful for Ottawa to be so constrained to a

greater degree than at present.14

Along the same line, federal balanced budget legislation would be

a good addition to the experiments in this area by several prov-

inces. While it is true that one Parliament cannot bind its succes-

sors by such a law, the very existence of the law acts as a tripwire,

bringing at least some embarrassment down upon a future gov-

ernment that crosses the line.

Another way of imposing useful constraints on legislatures is

adhesion to international treaties, particularly those that relate to

trade and capital flows. NAFTA and the WTO are useful in this

regard, as is our membership in such bodies as the OECD in terms

of international statistics and comparisons.15

Finally in this brief survey, one should note the concept of

supermajorities. This idea says that some things are so important

that the usual standard of 50 percent plus one of those voting is an

inadequate hurdle. For example, many argued that 50 percent
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plus one could not properly validate Quebec’s secession. In many

countries, constitutions can only be amended by supermajorities

of 60 percent, or even two-thirds of those voting. Other schemes

call for 50 percent plus one of the entire voters’ list.

Whatever the arithmetic, the idea is that important change should

require a greater consensus. A balanced budget law, for example,

could be given greater stability by inclusion in the list of items

requiring a supermajority for change. Use of the “notwithstand-

ing clause” might usefully be constrained in the same

way—which, curiously, would probably make its use more legiti-

mate. Standing orders, which are the rules of legislatures

designed inter alia to protect the rights of the opposition, should

certainly require supermajorities for change. The same might be

said of electoral law, or expropriation legislation. Other examples

will occur to readers. The idea is not to make government impos-

sible, but to ensure that serious measures (“serious” in the sense

that they are about the rules of the game) can only be changed by

way of serious support.

Is all of this because government simply cannot be trusted? Not at

all. The whole idea is to ensure that governments can be trusted,

because we have built in enough checks and balances that we can

be pretty sure the system will work.

There is no doubt that good people can make just about any sys-

tem work, but there is also no doubt that bad systems attract bad

people, who then get about their business. It is typical even of

good people in government, people who want to make the world a

better place, that they will invariably see government as the
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answer to every problem. It is not. That wisdom ought to be chis-

eled in stone above the entrance to Parliament.
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Selecting Representatives



Introduction

Most of the work of democratic government is done by a bureau-

cracy, the detailed activities of which lie beyond the scope of this

book. But the bureaucracy itself is directed, in theory at least, by

our elected representatives. Exactly how these representatives are

selected is thus clearly a matter of great importance, and the sub-

ject of this section.
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CHAPTER 2

A Case for Changing the Voting

System and a Consideration of

Alternative Systems

Nick Loenen

In his book Leviathan, Thomas Hobbes (1588-1679) depicted gov-

ernment as a sea-monster—huge, ominous, and destructive: the

greatest force imaginable. Leviathan is a picture of the nearly limit-

less, coercive powers of government: powers that need to be con-

trolled and channelled to serve the public good.

Some may think that whatever ailed British Columbia’s provincial

governance was corrected in the most recent election, making fur-

ther reforms unnecessary. Even if such an optimistic view of the

last election were justified, it misses the point. Controls and safe-

guards on the powers of government are needed not when the sys-

tem performs well, but when it doesn’t.

My assignment is to make a case for changing our province’s vot-

ing system to one that is more proportional and to briefly discuss

possible alternative voting systems.

Making the voting system more proportional has many potential

benefits, among which are:

• less party discipline

• a parliamentary check on the powers of the executive

49



• a legislative role for MLAs

• a closer link between MLAs and their voters

• fewer wild swings in public policy

• public policy driven by the long-term public interest, rather

than short-term partisan interests

• fewer wasted votes

• an end to vote splitting

• better representation for all people especially those beyond

Hope16

• votes of more equal value

• a political culture that is less adversarial and less polarized

• a significantly higher voter turnout

• greater gender equity, if the voters are so minded.

The voting system we have had since 1871, with the exception of

the 1952 and 1953 elections, is usually referred to as

first-past-the-post (FPTP). It works reasonably well where the

electorate is nearly homogeneous, such as in Alberta, or where

there is a two-party system, such as in the US.

However, FPTP is unsuitable where the electorate is polarized

between two strong factions as in Quebec, Northern Ireland, and

British Columbia, or where the political interests are many and

diverse, as is the case in Switzerland, Israel, Belgium, South

Africa, India, Canada, and, again, British Columbia. Where there

is political diversity beyond two parties, FPTP breaks down.

Fairness

For example, in the 1993 federal election, the long-held NDP rid-

ing of New Westminster went to the Reform Party. Not only that,

but it went from Dawn Black, a member of the left wing of her

party, to Paul Forseth, a right winger within his party. What

caused such an extreme shift? Was all of New Westminster smit-

ten by a political conversion? Hardly. Paul Forseth won on less
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than 30 percent of the vote. Seventy percent did not want that can-

didate, that party, that political platform. Yet that is what they

got. In what sense can Paul Forseth and Reform be said to repre-

sent the people of New Westminster?

Pundits will tell us that people get the government they deserve.

Under FPTP that is simply false. Typically, in BC and federally,

over half, and often as many as two-thirds of the candidates, are

elected on less than a majority of the votes cast. FPTP distorts vot-

ers’ intentions and the results are not what people want or

deserve.

Sometimes pundits suggest that distortions at the local riding

level are balanced by the overall election results. From this view,

the losing voters in New Westminster could take comfort because

their party was probably over compensated in some other ridings.

In total, we’re told, it all balances out. Not true.

Consider how many votes it takes for each party to get one seat. In

the 1993 federal election, and in the 2001 BC provincial election,

votes per seat by party are as follows:

1993 Federal Votes per seat

Progressive Conservative 1,093,211

NDP 104,397

Bloc 34,185

Liberal 31,730

2001 Provincial Votes per seat

NDP 171,443

BC Liberal 11,894

Reform 49,216

Clearly, distortions at the local riding level do not even out. In the

1993 election, a Liberal vote was 34 times more powerful, than a

Conservative vote. In the 2001 election, a BC Liberal vote was 141
2

times more effective than a vote for the NDP. As a result, the
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makeup of Parliament or the legislature is not an accurate reflec-

tion of political interests as they exist among the people. Provin-

cially, for 10 years BC had a majority government supported by

only 40 percent of the voters. After the recent election, the other

extreme is the case: 40 percent of the voters are virtually without

representation. Forty percent should not ever be in total control

nor completely excluded. Neither situation is healthy.

But there is more. Not only are votes for some parties far more

effective than votes for other parties, but votes in one region are

more effective than votes in another region. For example, feder-

ally, one Liberal vote in Ontario is worth as much as three Liberal

votes in the West. Provincially, in 1996, the Liberals took all five

Okanagan ridings with 42 percent of the vote. In Burnaby, the Lib-

erals also received 42 percent of the vote, but not one of the three

ridings. In that election, a Liberal vote in Burnaby was not equal to

a Liberal vote in the Okanagan.

There are many such examples, and all such inequalities cast

doubt on how representative our governments are, and whether

such governments can rule impartially. Might it not be supposed

that federal government decisions are, on occasion, influenced by

the political reality that a Liberal vote in Ontario is worth three

times a Liberal vote in the West?

FPTP is a crude instrument for determining people’s political

preferences and translating those preferences into seats. In addi-

tion to producing votes of different values, under FPTP the

majority of votes are wasted in that such votes have no effect on

the outcome. Typically, between 50 and 53 percent of all votes

cast do not contribute to the election results. In the example

above, the 70 percent who did not vote Reform had no impact on

the election. They could have stayed home and not voted for all

the difference their vote made. That is increasingly the case.

Under FPTP, that 70 percent could not combine their losing

remnants with similar losing remnants in adjoining ridings, as

would be possible under other voting systems. Those voters, by

failing to support the winning candidate, wasted their vote.

Wasted votes are votes that do not count toward the election of

any candidate or party.
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In a more robust democracy, all, or nearly all votes, contribute to

the makeup of the legislature. As a result, in those systems every

significant political interest is represented in numbers commen-

surate with its level of popular support. That on election night the

majority of those British Columbians who bother to vote cannot

point to anyone they helped to elect violates every and all demo-

cratic sentiments. It need not be so, and in most democracies

worldwide, it is not so.

The first argument against FPTP is a cluster of reasons dealing

with fairness. Is it fair that the vote of some citizens has a different

value than the vote of other citizens? Is it fair that votes in some

regions have a higher value than votes in other regions? Is it fair

that the majority of votes have no value at all in forming the legis-

lature? Is it fair that the value of votes for some parties is different

from the value of votes for other parties?

There are those who accept such shortcomings because our sys-

tem usually produces governments by parties that would win in

one-on-one contests against all other parties. There are notable

exceptions. Among them are the NDP administrations in BC, the

Parti Quebecois administrations in Quebec, and the Bob Rae

administration in Ontario. But if none of the above has convinced

you to consider changes to the voting system, perhaps the follow-

ing will. In addition to fairness in representation, there is a second

set of reasons for reviewing our voting system, reasons surround-

ing questions of accountability in government. For me, those rea-

sons clinch the argument for change.

Parliamentary accountability

Like Parliament, provincial legislatures are dysfunctional. They

are unable to perform their most important function, which is to

hold the executive accountable, to place a check on executive

power. Margaret Thatcher lost 22 bills on the floor of the House of

Commons. Their loss did not bring the government down, nor did

it cause an election. It simply meant that the minister responsible

had to redraw the legislation. This is unthinkable in the Canadian

context. Our legislatures are chronically compliant. Every bill,
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every revenue measure, every budget is approved. All decisions of

importance are made outside of the legislature, mostly in the pre-

mier’s office by non-elected political appointees. We call our laws

acts of the legislature. They should more appropriately be

stamped “Made in the Premier’s Office.”

MLAs are industrious, hard working, and public spirited, but have

no legislative function. They sacrifice family and forego personal

satisfactions to better serve their community and constituents,

but they are not law-makers. They are ombudsmen for constitu-

ents, but have no role in developing public policies. They will

lobby for their communities, but can’t call the government to

account. Professor Franks in his definitive study, The Parliament of

Canada (1987, pp. 97, 162, 204, 214, 219), reaches the astounding

conclusion that no group is more systematically excluded from

the development of public policy than are MPs. The same holds

for MLAs. They are called “legislators,” but they have no legisla-

tive function. A cursory comparison with those serving in the US

congress shows how profoundly impoverished is the legislative

role of our representatives. In Britain, MPs have fewer resources

than our MPs, but they do have more legislative power. Increas-

ingly, voters in Canada know that their representative has little

clout, becomes party property the day after the election, and will

do as he or she is told. And voters don’t like it.

Not only have MLAs been emasculated, but increasingly large

chunks of government operations are placed beyond the scrutiny

of the legislature by means of Crown corporations. Such corpora-

tions are not accountable to the legislature, they can borrow

money without it showing up as a provincial deficit, and they are

used as a political tool by the party in power. Former BC Premier

Glen Clark created an additional four Crown corporations in

1994 alone.

Respected long-time political observer Jeffrey Simpson’s recent

book is entitled The Friendly Dictatorship. The title refers to the

office of Canada’s prime minister. The excessive concentration of

power at the top, and corresponding lack of political power among

the people’s representatives in the legislature is our biggest dem-

ocratic deficit. It imperils responsible government.
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To their credit, BC’s Liberal Party has introduced a fixed election

date and a fixed legislative calendar. Both measures do place some

limitation on the powers of the executive, and restricts the oppor-

tunity for partisan politics to shape the public agenda. It is a sig-

nificant step in the right direction.

The BC Liberals have also promised free votes, and claim that

free votes, together with a fixed election date, give MLAs all the

independence they need to check the powers of the executive.

That remains to be seen. For free votes to be a reality will require

far more than a declaration that it be so, particularly when all

incentives in the system run in a contrary direction. Free votes

will have become a reality when, on occasion, government bills

are defeated on the floor of the legislature. Until then, skepti-

cism is justified.

In the British parliamentary system where there is no separation

of executive and legislative powers, the only parliamentary check

on the powers of the executive is on the floor of the legislature. In

fact, the primary job of the legislature is to place a check on the

executive. That is the theory. In practice, in Canada, such a check

is non-existent. Responsible government in the British tradition

requires that MLAs have a measure of independence from party

control; that they lack in this country.

John Stuart Mill predicted as early as the 1850s that mass,

extra-parliamentary parties would rob MPs of their independence,

and that without such independence, parliament in the Westmin-

ster model cannot place an effective check on the powers of the

executive. He was overjoyed when he learned of Thomas Hare’s

invention—a new voting system, the Single Transferable Vote

(STV). For Mill, STV offered MPs the potential for a measure of

independence from party control.

Sir Sandford Fleming, of Greenwich time fame, made the same

argument in an address entitled, “On the Rectification of Parlia-

ment” which he gave in Toronto in 1894. He, too, thought that

FPTP was the primary reason why the powers of the prime minis-

ter were growing at the expense of Parliament, and he, too, looked

to STV for a solution.
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How does the dysfunction of the legislature and the resulting lack

of accountability in government relate to FPTP? FPTP translates a

minority of the vote into a majority of the seats. For example, the

1996 BC election produced a majority government on just 39 per-

cent of the vote; the 1997 federal election resulted in a majority

government on 38 percent of the vote. In nearly all elections,

majorities are manufactured. In countries with more proportional

voting systems, majorities must be earned. FPTP translates 40

percent of the votes into 100 percent of government power. In

Canada, it is this feature, more than any other, that fuels the con-

centration of power at the top.

The essence of democracy is that power is dispersed and dif-

fused. Voting systems that translate 40 percent of the vote into

40 percent of the powers of government lead to the politics of

inclusion, partnership, negotiation, and coalition building. Just

as in the US congressional system no legislative measure can be

adopted without extensive negotiation and coalition building,

likewise a more proportional voting system would give our legis-

lature a similar and significant legislative function. No single

party could control the legislature, no one leader would control

the Standing and Special committees. Power would be shared

and diffused.

In addition, within the family of more proportional voting sys-

tems, it is possible to adopt or design a voting system that gives

MLAs a measure of independence from party control, if the voters

are so minded. The British parliamentary system demands that

MLAs have some independence in order to hold government

accountable. Voters want MLAs to be more responsive to them.

We need a voting system that permits MLAs such independence

of judgement—and greater loyalty to their constituents—if they

are so minded.

Parliamentary reform can largely be accomplished through elec-

toral reform. The need for parliamentary reform, which is the

need for greater parliamentary accountability together with the

need for greater fairness in our voting system, are compelling

arguments in favour of considering changes to our voting system.
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If we could start all over and devise a new voting system, would

we select one that wastes most votes, nearly always gives govern-

ment to a minority, and results in an adversarial, inefficient sys-

tem of government where all decisions of importance are made

outside the legislature? Would we choose a system that occasion-

ally is so perverse as to award government to a party less popular

than the opposition party, as was the case in 1996? Not likely: it

would offend our sense of democracy.

Toward solutions

Unlike 10 years ago, I seldom speak about proportional represen-

tation now. Most Canadians think proportional representation

refers to the list-PR systems common in Europe. Proportional

representation does not refer to any particular voting system. It is

the principle that unites a family of voting systems. The principle

is that a party’s seat-share should equal that party’s vote-share.

There are many ways to approximate the principle. No system

attains complete proportionality with mathematical exactness; it

is, therefore, best to speak of systems of greater or lesser propor-

tionality.

Also, voting systems do not come ready-made, off the shelf. Brit-

ish Columbia’s unique geography, political culture, and history

require a made-in-BC solution. To find a voting system that is best

for BC requires a process of public consultation and discussion.

The current BC Liberal government has promised such a process.

We British Columbians need to agree on what we expect from our

voting system, and then design one to meet those objectives. We

suggest the following objectives:

• Broad proportionality. A party’s power should reflect more

closely that party’s popular support, but stop short of pure

proportional representation

• Meaningful choice. Voting should not be constrained by vote

splitting or fear of wasting one’s vote

• Stable government. No “Italian pizza” parliaments
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• Significant local representation. Voters should have a local MLA

• Less party discipline. To check the powers of the executive

requires a measure of independence for MLAs.

Assuming British Columbians can find substantial agreement on

these objectives, what system will approximate them most

nearly? The following are three alternative systems.

List-PR

In its simplest form, each party under list-PR presents a list of

candidates to the electorate, voters vote for a party, and parties

receive seats in proportion to their share of the vote nation-wide,

or within districts. Winning candidates are taken from the list.

Closed list-PR is a form of list-PR in which electors are restricted

to voting for a party only, and cannot express a preference for any

candidate within the party list. Open list-PR permits electors to

choose one candidate, or rank candidates in order of preference,

or, as is the case in the Swiss system, to rank candidates from

across different party lists. South Africa uses a closed list-PR sys-

tem, while many European countries use an open list-PR.

Mixed Member Proportional (MMP)

Under MMP systems, which have been used in Germany since

1949 and more recently in New Zealand, Scotland, and Wales, 50

or 60 percent of all seats are filled by FPTP, while the remaining

are filled by Closed List-PR. The list-PR seats are assigned to par-

ties to compensate for any disproportionality produced by the

FPTP results.

Single Transferable Vote (STV)

STV is a preferential system used in multi-seat districts. Electors

rank candidates either within a particular party’s list, or, if they so

choose, across party lists. To be elected, a candidate must surpass
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a specified quota of votes. Voters’ preferences are reallocated to

other continuing candidates when an unsuccessful candidate is

excluded, or if an elected candidate has a surplus (for a sample

STV ballot, see the appendix).

STV is used in Ireland, Northern Ireland, Australia (Senate), Tas-

mania (at the state level), Malta, and was used in Winnipeg,

Edmonton, and Calgary both for the provincial and municipal

elections from the early 1920s to the mid-1950s.

Meeting the objectives

Proportionality

Both list-PR and MMP usually yield near proportional results.

STV is generally less proportional, but far more proportional than

FPTP. Proportionality depends on thresholds and the number of

seats per district. Any voting system demands tradeoffs. For

example, greater proportionality usually means less local repre-

sentation. Such tradeoffs and the degree of proportionality can be

adjusted through thresholds and district size. For STV, the mini-

mum number of seats per district is three, while five seats per dis-

trict yields substantially proportional results. The more seats per

district, the greater the proportionality.

Choice

Closed list-PR and MMP offer the least choice to the electors.

STV offers the most choice to electors. STV uses preference vot-

ing. Preference voting compares to X-balloting as the dimmer

switch compares to the on/off light switch. Like the dimmer

switch, preference voting allows for a range of options.

Expressing a preference for a particular candidate, party, plat-

form, or local issue, does not compel the voter to reject outright

all other options. Under X-balloting, voters have only one

option, and they cannot express whether their support for that

one option is strong, weak, or in-between. Instead of outright
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approval or rejection, preference voting is like asking voters to

register their likes and dislikes on a scale of one to ten. Prefer-

ence voting registers the degree of support present among all

voters for candidates, parties, and issues with exceptional preci-

sion. As a result, political convictions and citizens’ opinions

matter; most can be registered, not in a unrealistic, forced,

black-and-white fashion, but with great nuance. Citizen partici-

pation becomes more meaningful and significant. Not only do

most votes count, but the influence of those votes on public pol-

icy is immediate. Preference voting is a mechanism to more nearly

attain government “of the people, by the people.”

STV is more market-driven than most systems. If, for example in a

five-seat district, some political interest shared by 20 percent of

the local voters goes unrepresented, some party or candidate will

seek election to meet that need and get elected. Unlike the alter-

natives, STV does permit independents to get elected.

(Note that although no country uses open list-PR with MMP,

there is no reason why they can’t. Open list-MMP would give

greater choice to voters, yet not as much as STV does.)

Stable government

List-PR and MMP can lead to a proliferation of parties and a

resulting “pizza legislature” more easily than STV. The reason

STV is less prone to do so is twofold. First, STV is less propor-

tional and hence it still somewhat over rewards the larger parties

and penalizes the smaller ones (albeit less so than FPTP). Second,

under STV, candidates enjoy a measure of independence from

party control, if they are so minded. In response, parties permit a

greater segment of the political spectrum to co-exist within their

walls. This lessens the need for party proliferation.

Local representation

Usually, closed list-PR offers the least local representation, STV

the greatest, and MMP somewhere in between.
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Less party discipline

Closed list-PR and MMP offer the least prospect for less party dis-

cipline; STV the greatest. As noted, STV allows greater opportu-

nity for independent candidates to be elected, if the voters so

desire. But most importantly, under STV, all voters, not just paid

up party members, participate in the nomination process. STV has

a built-in primary. Voters rank candidates within a particular

party and, if they so choose, also between parties. Under STV

there are no safe seats. In the 1977 Irish election, running mates of

their own party ousted 13 of the 33 incumbents who were defeated.

To obtain a party’s nomination is important, but what happens on

election day is far more important. STV links MLAs closer to the

voters they represent than to their party. STV gives MLAs a mea-

sure of independence and places voters in the driver’s seat.

If the objectives listed above are shared by British Columbians,

there can be no doubt that STV would be the voting system of

choice. STV is particularly promising for restoring a measure of

power and independence to the legislature; it is sufficient to place

a check on the powers of the executive.

Alternative vote (AV)

For completeness sake, I include a note about AV, colloquially

know as the Preferential Ballot. AV is used in Australia (Lower

House) and was used in BC for the 1952 and 1953 elections. It was

also used in Manitoba and Alberta in the rural ridings for the pro-

vincial elections from the early 1920s to the mid 1950s. In all three

provinces, it was abolished in favour of FPTP for political reasons.

AV uses single-seat districts. Voters use numbers to mark their

preferences, and a candidate who receives 50 percent or more of

first preferences is declared elected. If no candidate achieves an

absolute majority of first preferences, the candidate with the few-

est votes is eliminated, and that candidate’s ballots are reallocated

using second preferences. The process is repeated until a candi-

date is elected.
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AV is as disproportional as FPTP. It is often mistakenly assumed

that when a majority elects each MLA, a majority elects govern-

ment. It is theoretically possible to elect a majority government

with AV on just 26 percent support.

AV is probably the best system when a single position needs to be

filled from a diverse range of candidates. But in a general election,

British Columbians need to fill 79 seats and select a government.

If the legislature is to reflect the political interests as they exist

within the electorate, each interest should be able to capture its

proportionate share of seats. AV does not do that any better than

FPTP. AV would ensure that the people get the local MLA they

want, but it does nothing to ensure they get the government they

want. In addition, AV would do little to empower the legislature

and reduce the concentration of power in the executive.

There is a further consideration. It is very likely that in BC under

AV, the NDP would be excluded from power forever. At first

blush, some would find that prospect mighty appealing. But any-

one who believes in democracy cannot support an institutional

exclusion from participation in the governing function for 40 per-

cent of the electorate.

Objections anticipated

1. STV is often dismissed as too complex. It is true that the

formula by which votes are translated into seats is among

the most complex, but the process of marking ballots need

not be difficult for the voter. Ireland has used STV since

1921, and twice since then the Irish have chosen to stay

with it in national referenda. Are the Irish more intelligent

than British Columbians?

2. The political left sometimes objects to STV on the basis

that it is too individualistic. Wishing to protect the social

and communal nature of politics, they fear that STV will

weaken, and even undermine political parties. There is no

empirical evidence for this, and more importantly, there is

nothing in STV that prevents voters from favouring parties
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and supporting candidates who will take direction from

their parties. If voters are so minded, they can support a

strong party regime. The genius of STV is that such choices

are left to the voters. If we believe in democracy, our goal is

to empower citizens. All voting systems have built-in

biases. STV’s bias is that it puts the citizen in the driver’s

seat. In a democracy, no one should object to that.

3. Jeffrey Simpson and others suggest that PR will institution-

alize and legitimize our differences. We may not get a party

for every ethnic group, but we might get some, and there

will no doubt be a “Beyond Hope” party for the Interior of

British Columbia, and perhaps a party for social conserva-

tives. FPTP favours large, catch-all parties. Such parties

perform an important brokerage function in bridging our

differences and bringing people together. Such pre-election

coalitions contribute significantly to a province-wide politi-

cal identity. Will PR not balkanize the province politically

and drive us in separate directions?

The counter argument is as follows. A more proportional

voting system will lead to more, not less brokerage, com-

promise, and bridging of differences. Instead of finding

consensus before the election within the confines of parti-

san politics, under PR compromise, negotiation, and con-

sensus would characterize our governance between

elections. These accommodations would be out in the open

for all to see on the floor of the legislature. Permanent

coalition government would be less adversarial, more coop-

erative, consensual, and far less hierarchical than our cur-

rent system. Such a system holds the potential to practice

the politics of inclusion. There is more opportunity for all

political interests to have a say, even though not all would

have their way.

In addition, STV would not lead to as much party prolifera-

tion as some list-PR systems. We need just enough propor-

tionality to ensure that the most significant political

interests have, on occasion, the opportunity to participate

in government, but not so much as to cause perpetual dead-
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lock and undue fragmentation. Proportionality can be fine

tuned to suit the particular needs of our province.

It is popularly assumed that Israel’s voting system leads to

instability. Since Israel imposed a threshold it has had more

stability, but if it weren’t for that country’s PR voting sys-

tem, the instability would have been much greater. Imagine

that the new parliament for Northern Ireland was elected

under FPTP (they use STV), and that either the Catholic or

Protestant factions could have 100 percent of the powers of

government on a minority of the vote. Would that be

acceptable on the basis that FPTP induces parties to prac-

tice a brokerage function? With a polarized electorate the

alleged brokerage function of FPTP is nonexistent.

Would Quebec not be better served under a more propor-

tional system, forcing federalists and separatists to work

together to govern after the election? Under FPTP, the sep-

aratists, who make up about 40 percent of the voters, are

either in total control or totally excluded from government.

Neither is healthy. Are politically diverse electorates not

better served when governance is a common responsibility?

Why seek to bridge our diversity before the election within

parties when we can aim to make governance after the elec-

tion a more communal undertaking? Province-wide political

stability demands governing structures that are inclusive.

Inducing parties to be inclusive is important, but making

government inclusive is more important. Countries with

deep divisions and diversities are better governed under

coalitions than under majorities manufactured by FPTP.

Examples include Switzerland, South Africa, and Belgium.

Some claim that because British Columbia is so diverse, it

cannot afford to risk coalition government. Perhaps it is

precisely our diversity that demands coalitions. Alberta

hardly needs a more proportional voting system: having

one would make little difference. BC, on the other hand,

needs such a system because it is much more politically

diverse. India needs PR badly because of its diversity, as

does Canada federally, for the same reason.
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Furthermore, the claim that FPTP performs a brokerage

function is itself suspect. In theory, FPTP induces parties to

seek out the large bulge of voters in the middle, to moder-

ate the extremes, and to avoid polarization. There are

instances where the theory works. BC is not one of them. In

fact, FPTP has had an opposite effect here; it has exacer-

bated existing social divisions to produce highly polarized

politics.

For 40 years, BC politics was severely polarized between a

coalition of the right and a coalition of the left. For most of

that time, the Liberals tried to straddle the centre, to be the

voice of reason and moderation, to bridge differences, to

lessen the polarity. They were defeated by FPTP. W.A.C.

Bennett’s threat that a vote for the Liberals was a vote for the

Socialists carried because of FPTP. Consider the numbers.

Average Votes per Seat for the Seven Elections,

1956-1975

Social Credit 15,647

CCF/NDP 20,866

Liberals 53,258

On average, the Liberals needed more than three times the

number of votes the Socreds needed, per seat. In British

Columbia, those who want to built bridges are penalized by

FPTP. The claim that FPTP performs a brokerage function

does not apply to this province’s politics.

Despite the most recent election results, BC politics is and

remains diverse and polarized. FPTP cannot accommodate

diversity, and in BC’s case it exacerbates polarization. If the

objective is to lessen polarization, to bring the Interior, for

example, into the decision making circle of governance

more meaningfully, such objectives can best be obtained

through a more proportional voting system that unites us

after the election, not before, and that unites us in the act
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of governing, not within party politics. Unity in gover-

nance is a more principled and noble goal than polariza-

tion in campaigning.

4. FPTP is said to provide strong government, and coalition

government is said to be weak. No doubt about it, good

government can be provided by benevolent dictators, but

sometimes we get the other kind. Bill VanderZalm tried to

stop funding abortions. To his supporters, that was strong

government; to others, it was dangerous extremism. Simi-

larly with Glen Clark, actions that were hailed as a virtue by

some were a vice to others. In a democracy, there can be no

strong government without accountability. In as much as

parliamentary accountability is weak in our system, our

governance cannot be said to be strong. British Columbians

have seen the forced resignation of three premiers. Argu-

ably, greater parliamentary accountability in the system

would have prevented such a sorry spectacle, such waste,

and such a tarnished image for our province.

The turnover of MPs and MLAs in Canada is higher than

most countries worldwide. The 1993 federal election pro-

duced 200 rookie MPs and 101 returning MPs. Provincially,

the last election in BC produced 47 new members and 32

returning members. British Columbia has its seventh pre-

mier in just eleven years, and during the late 1990s, Cabi-

net was shuffled so frequently it represented a ministrial

merry-go-around. The Labour Ministry had eight ministers

in just four years. Is this strong government?

Besides, are coalitions indeed weak? They served us well

during wartime. Most of Europe is governed by coalitions,

and the US congressional system is entirely dependent on

successful coalition building for each budget and legislative

initiative. Is Europe weakly governed; is the US weak?

But, the argument goes, governmental coalitions in PR sys-

tems that are unlike the US congressional legislative coali-

tion system collapse frequently and there is a greater

turnover in administrations. That is true. PR administra-
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tions have a shorter life span, but governance has greater

continuity than under FPTP majority systems. This is

because in PR systems, successive Cabinets usually com-

prise the same coalition partners in a slightly different mix.

Because FPTP removes administrations completely and

installs a whole new crew, our governments always govern

with one eye—or both—on the next election. In contrast,

under PR systems, public policy is more informed by the

long-term public good than by the short-term partisan

interests of the party in power.

Because FPTP gives manufactured majorities 100 percent

unfettered power, each new incoming administration has

the potential to subject public policies to wild, politically

driven lurches. The first major measure of the VanderZalm

administration was to overhaul the labour code. Five years

later, Premier Harcourt’s first act was to undo what Bill

VanderZalm had done, just as Mike Harris undid what Bob

Rae had done, who had undone what David Peterson had

done. Is this strong government? Yes, for the duration of

their term, premiers are very strong, but does such strength

produce good government over the long-term? The claim

that majoritarian systems are strong and coalitions weak is

a generalization open to serious challenge.

Summary

There are good reasons to review BC’s voting system. British

Columbians and often those in other provinces do not get the gov-

ernments they vote for. Political interests are not fairly repre-

sented in the legislature. Forty percent of the voters should not

have all the power, nor be completely denied participation. Nei-

ther are healthy.

Moreover, BC’s legislature is dysfunctional. There is no parliamen-

tary accountability on the powers of the executive. MLAs lack suffi-

cient independence to check the executive; in fact, they have no

legislative function. In Canada, FPTP is a significant contributing

factor to the excessive concentration of power in the executive.
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World wide, most democracies use voting systems under which

majorities are earned, not manufactured. British Columbia’s

unique political culture, history, and geography require a made-

in-BC solution. British Columbians first need to find agreement

about the objectives a voting system should attain, and then

design one to meet those objectives.

Is there public demand for a change to the voting system? It is

often not put in those words, but there is an appetite for better,

more responsive, and more accountable government. In addition,

people do not like the distortion between votes and seats. Ten

years ago, the Lortie Commission found that 68 percent of British

Columbians would favour two votes, one to select a local candi-

date, and one to select the government. Last July, Canada West

Foundation research found 75 percent of British Columbians—

the highest proportion among the Western provinces—support

proportional representation.

Improvement is possible. In my opinion, we need to mobilize citi-

zens to make it happen.
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CHAPTER 3

The Failings of First-Past-the-Post

Discussion by Andrew Petter

Let me say from the outset that I am substantially in agreement

with Nick Loenen’s analysis, particularly with respect to the fail-

ings of our current first-past-the-post (FPTP) voting system.

One of the things that have most impressed—and depressed—me

in recent years is the extent to which our institutions of govern-

ment at both the federal and provincial level have become discon-

nected from the people they seek to represent. Like Nick, I believe

that FPTP is a big part of the problem. When one looks at the way

FPTP works—or doesn’t work—is it any wonder that citizens get

the impression that their votes don’t matter and that govern-

ments are unrepresentative of their interests?

The first-past-the-post system

• systematically disenfranchises voters by “wasting” the votes of

those casting ballots for candidates who do not finish first and

“diminishing” the value of votes of those casting ballots for

first place candidates who gain more votes than they require to

be elected

• creates legislatures that do not reflect the make-up of the

electorate, conferring majority powers on parties that are

supported by a minority of electors, and reducing or denying

representation to those who support smaller parties

• fosters one-party governments in which decision making is

centrally controlled and brokered behind closed doors (except

in those rare instances of a minority or coalition government)
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• Exacerbates regionalism by divvying up representation based

upon geographic rather than individual voting preferences.

For these reasons and more, I agree with Nick that FPTP is funda-

mentally unfair and undermines legislative accountability. I also

agree with him that the remedy lies in adopting an electoral sys-

tem in which there is greater proportionality between citizens’

voting preferences and electoral results.

STV versus MMP

Where I differ from Nick is in my choice of mechanism to achieve

this result. He favours a single transferable vote (STV) system

based upon multi-seat districts. I believe that such a system is a

second-best solution in that it requires too great a loss of local

representation to achieve too little a gain in proportionality. As

Nick himself concedes, STV produces “substantially proportional

results” only with districts large enough to elect five or more

MLAs, thereby severely compromising local representation.

(Indeed, true proportionality could only be guaranteed if there

were one electoral district for the whole province.) On the other

hand, if local representation were fully protected through the

maintenance of single member constituencies, STV would

become indistinguishable from an “alternative voting” (AV) sys-

tem and produce results that Nick acknowledges are “as dispro-

portional as FPTP.”

The fact that STV entails a direct and inevitable trade-off between

proportionality and local representation means that STV is likely

to produce a system that fails on both fronts: one that has insuffi-

cient proportionality to overcome the deficiencies of FPTP while

sacrificing too much local representation to satisfy the expecta-

tions of voters and local communities. Moreover, the convoluted

nature of the process through which votes are translated into

seats under STV effectively makes the system less transparent

and, in my view, would discourage public understanding of and

confidence in the electoral system generally. (Say what you will

about FPTP, it’s easy to understand.)
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I believe that these tradeoffs and costs are unnecessary. By mov-

ing to a mixed member proportional (MMP) system of the kind

used in Germany, and recently adopted by New Zealand, Scot-

land, and Wales, a greater degree of proportionality can be

attained with less reduction in local representation.

Such a system would retain single-member constituencies (albeit

likely in somewhat reduced numbers), and would augment con-

stituency representation with names chosen from party lists to

produce a greater degree of proportionality between voters’ party

preferences and legislative representation. This system would cer-

tainly be more complex to administer than FPTP, but the process

for translating votes into seats would be much more straightfor-

ward than STV and would be relatively transparent and easy to

understand.

MMP can also be designed to avoid most of the shortcomings

ascribed to proportional representation systems. Appropriate

minimal voting thresholds can be incorporated to prevent too

great a degree of party proliferation; open party lists (i.e., allowing

voters to select the candidates they favour from lists provided by

parties) can be used to maximize voter choice and curb the power

of political parties; and independent candidates can continue to

run and be elected at the constituency level.

Legislative reform, political inclusion, and stability

Having focused on the one major point of disagreement I have

with Nick, I would like to focus on two of his many other points

with which I am in full accord.

The first relates to the relationship between the electoral system

and the functioning of legislative democracy. I wholeheartedly

agree with Nick that “parliamentary reform can largely be accom-

plished through electoral reform.” The reason for this is that par-

liamentary democracy—a system in which the legislature is

supposed to hold the executive accountable on behalf of the pub-

lic—has been subverted in Canada through the interaction of

FPTP and party structures. This interaction has permitted a
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minority of voters to elect majority governments in which the pre-

mier and Cabinet control the legislative process, rather than the

other way around. The result has been top-down decision making

made behind closed doors, in an environment that discourages

public scrutiny and understanding of the difficult trade-offs

involved in public policy making.

Electoral reform can go a long way to remedying this situation. A

system that results in more proportional representation of parties

in the legislature, in addition to being fairer, is more likely to pro-

duce minority or coalition governments that are less susceptible

to one-party control, and are subject to a greater degree of legisla-

tive scrutiny and influence. Governments that depend upon

multi-party support will necessarily be more open and inclusive in

their decision making. The result will be a policy making process

that is more transparent, and in which the public is better able to

see and evaluate the issues at stake and trade-offs made.

A second point on which Nick and I agree relates to the desirabil-

ity of having a governing structure that encourages greater politi-

cal inclusion and stability. The polarized nature of British

Columbia politics, with radical policy swings between left and

right, may make for good entertainment, but it creates a political

environment that is costly and detrimental to our long-term eco-

nomic and social well being. Yet this environment is as much a

function of our electoral system as it is of our political culture. If

our electoral system produced legislatures that more proportion-

ally reflected the preferences of voters, governments would be

forced to be more inclusive and to take account of and mediate

amongst a broader range of views. Not only would such govern-

ments be more accountable, they would be required to produce

policies that, by virtue of this process, would enjoy greater politi-

cal legitimacy and be more likely to stand the test of time.

The value of political pluralism

Let me offer one closing observation. There is no good reason why

British Columbians should be afraid of a political system that

encourages and reflects the multiplicity of views within our soci-
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ety. Political pluralism is a positive value that should be fostered,

not feared, in our governance structures. I believe it was W.A.C.

Bennett who, in explaining differences of opinion within his gov-

ernment, said: “When everyone thinks alike, no one thinks much

at all.” Whether he meant it or not, Bennett was right. A political

system that encourages a broad variety of views and perspec-

tives—and requires governments to navigate amongst those

views and perspectives—is likely not only to be more democratic,

but also to yield better results.

For this reason, and the others canvassed in Nick Loenen’s excel-

lent paper, it’s long past time that Canada and British Columbia

joined the vast majority of the world’s democracies in rejecting

FPTP and in embracing a more proportional system of electoral

representation.
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CHAPTER 4

Q&A for Panel 1:

Selecting Representatives

Question: Nick, referring to your comment here about the Italy’s “pizza

Parliament,” at one of your Vancouver Public Library sessions, someone

commented that Italy’s Parliament is actually more stable than Canada’s.

We have this opinion that in Italy there are all sorts of crazy parties run-

ning around, but that if you look at the Cabinet ministers, people like the

Minister of Defence, or the Minister of Agriculture, that isn’t so. Because

of the coalitions that have developed, they have more stability in the people

running the country than we do. Any comment on that?

Nick Loenen: Italy is an interesting example and it is a myth that

they have huge instability. How has this myth formed? Because

since the Second World War, every 18 months on average, there is

a change in administration. Now about seven or eight years ago,

Italy changed its system from a purely proportional system to a

mixed system thinking that doing so would create more stability.

It has not made any difference. Italy still has this quick turnover.

Interestingly, political scientists are now questioning if the prob-

lem with Italian politics isn’t actually too much stability. Why?

Because under proportional systems, even though you have a

changed administration, it’s about 80-90 percent of the same

faces in the new coalition around the Cabinet table, and that just

goes on and on and on. Too much stability breeds corruption, for

instance. So the situation is very interesting and often totally com-

pletely misunderstood. Even to this day, it’s a mystery.
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Question: First, I just want to thank Nick for outlining the potential bene-

fits of the proportional voting system and explaining the line about better

representation for political interests, especially for those “beyond Hope” as

being a geographic reference. With apologies to Andrew Petter, I thought

he was talking about the NDP.

With respect to electoral reform (and Mr. Petter made this point), we

ought to be particularly concerned about including more and more citizens.

Most of us understand that very few Canadians (certain studies indicate as

few as two percent of the population) are actual card-carrying members of

political parties. So one thing we have to be concerned about with the elec-

tion legislation is that we look at political parties not as private clubs, but

more as public institutions. I’ve often thought that nomination meetings,

for instance, were the democratic equivalent of a fulcrum, because that’s

where you get the most leverage for the amount of effort expended. So we

ought to extend certain principles of electoral reform into those nomina-

tions, because that in itself will go a long way to making sure that candi-

dates who are ultimately elected are not in fact captives of the party

organization.

Andrew Petter: That’s why I agree with Nick that an open list sys-

tem is far preferable to a closed list system. In my view, you don’t

want a system in which the party decides who the elected repre-

sentatives are to the exclusion of the public. A closed list system

tilts the balance too far in that direction. An open list system, on

the other hand, allows the public to say, “We want this candidate

and not that candidate.” It creates a choice for voters within those

party lists and thereby curbs the power of party elites, perhaps not

quite as much as Nick’s preferred model, but sufficiently in my

view to overcome the deficiencies of a closed list-PR system.

Question: It seems to me this discussion avoids the value of parties. Some-

how the word is often used pejoratively. Parties form no matter what hap-

pens. Groups of people get together and develop an approach to politics, to

government, and so on, depending upon their philosophical position, or

their personal financial interests, or whatever. Parties are terribly impor-

tant, and in some, the issues of government and the future of the country

are debated very profoundly. You don’t examine the electoral system here

in terms of how parties perhaps could benefit given more opportunity to do

this kind of thing more creatively. And then take that to the legislature.
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Nick Loenen: I appreciate your comments. What you say is impor-

tant. I didn’t have enough time to talk about them, but I invite you

to read my book Citizenship and Democracy: A Case for Proportional

Representation because I spend a whole chapter on parties. You are

right. We need to strengthen parties. Currently, parties are weak

in terms of policy development because they are machines whose

job it is to win elections. Because of the dynamics of first-past-

the-post, parties try to build as big a tent as possible. In order to

do that, they don’t want to turn anybody off, so they don’t talk

about things that are important. Instead, politics becomes geared

to the leaders, to the images, to the spin doctors, and on and on it

goes. Under a proportional system, you can be more authentic. A

party can be more principled. A party can stand up and say, “We

know we’re not going to catch 40 percent, not 30 percent, but

maybe only 20 percent of those voting, but at least those 20 per-

cent will have value and significance. Any society needs to make

compromises. But under a proportional system, those compro-

mises take place after the election, not before, and as a result par-

ties are stronger, not weaker.

Andrew Petter: Another point worth noting is that the current elec-

toral system is dysfunctional in the incentives it gives to parties.

Parties should be valued according to the amount of support that

they garner for their policies, not how well they exploit the defects

of the electoral system. In our current system, however, small par-

ties whose support is spread across the country are disadvantaged

and receive far less representation than small parties whose sup-

port is regionally-based. At the same time, governing parties can

be shut out of regions in which they enjoy lower levels of support

than regionally-based parties. The result is an electoral system

that encourages regionalism in national politics and has dimin-

ished and sometimes denied regional representation in national

governments. This point is made convincingly by Alan Cairns in

his seminal article “The Electoral System and the Party System in

Canada, 1921-1965.” For these reasons as well, it’s important

that we adopt an electoral system that gives parties representation

based on support for their policies rather than their ability to

exploit the pathologies of first-past-the-post politics.
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Question: My name is John Richards and I’ve got British origins. Conse-

quently I’m somewhat still attuned to first-past-the-post and the West-

minster System. It ain’t all bad. I’m reluctantly coming around to think

that maybe Mr. Loenen and Mr. Petter have something to say for them-

selves, but there are virtues to first-past-the-post. Its great virtue is to get

the bastards out. For all those of you who voted against the NDP in May,

this first-past-the-post system resoundingly said what you thought about

the BC NDP for the last four or five years. In my province, Saskatchewan,

the virtues of first-past-the-post was to get rid of those devilish Tories in

1991, and get in the good guys, Roy Romanow and friends. FPTP did it

resoundingly simply with no ambiguity and no having Mr. Petter phoning

Mr. Loenen for half an hour to figure out how the single transferable vote

might work. Our getting rid of Brian Mulroney is another example.

There also seems to be attributed to various proportional representation

systems my interpretation of Italian politics—although I’m certainly no

expert on it. Part of the reason for the growth of corruption and the inabil-

ity to contend with the Mafia and various other kinds of criminal elements

was really the proportional representation system and the inability of the

honest northern Italians to kick the bastards out in Rome in an effective

way. All that said, I do think that Canada is in a very sorry state. We do

not, particularly at the federal level, have a credible party in waiting to be

an alternative to the federal Liberals. And a certain dose of proportional

representation might be a useful mechanism to increase voter interest in

the process and to begin to reactivate and create more realism.

I don’t want to let the political parties off the hook. In the last 10 years at

the federal level, non-Liberals, including my party—the NDP—politically

regressed, whereas in the 1980s the conservative elements in the country

thought seriously about how to reconcile Quebec nationalism with West-

ern fiscal prudence. The Reform party ignored that tension. The New Dem-

ocrats in the 1980s were a credible component of the worldwide social

democratic forum of governments when they came to power in Ontario and

British Columbia. With all due respect, former cabinet minister, the NDP

governed badly. It regressed. Really, the dominant thought within the fed-

eral NDP is “let’s regress further and completely abandon any attempt to

represent the majority sentiment.” So we’re left with a one-party state, as

we deserve.
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Nick Loenen: Thank you John. The virtue is said to be strong gov-

ernment. But you know that’s a double-edged sword. Former Pre-

mier Bill VanderZalm stopped all funding for abortions. To his

supporters, that was strong government. To many others, it was

dangerous extremism. The same is true with former Premier Glen

Clark. To some, that government was a virtue; to others, it was a

disaster. In a democracy, you cannot have strong government

unless you have accountable government, government that is

responsive to the people but also accountability in terms of parlia-

mentary accountability. It ought to be possible for the people’s

representatives on the floor of the legislature to say no to the

executive, on occasion. That is accountability.

Andrew Petter: Two quick points. First, it’s good to have a system

that allows you to get the bastards out, but better still to have a

system that doesn’t create the conditions for governments to act

like bastards in the first place. The current system, by allowing

parties with less than majority support to govern as political

fiefdoms for four years, encourages the very conditions that give

rise to the impulse that John’s identified. Second, it’s very haphaz-

ard as to whether the current system works well in getting the

bastards out. We’ve had a number of elections in which about 60

percent of the national electorate has voted to get rid of the federal

Liberals as the governing party, but has failed to do so because of

the way votes have been distributed and because of the prolifera-

tion of parties. For this 60 percent of Canadians who have wanted

to change the federal government, the current electoral system

has been a major impediment to their doing so.
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Introduction

Once our representatives are chosen, by whatever means, they

must be empowered to actually represent us, both with respect to

policy formation and to oversight—measurement and assess-

ment—of government performance. Our current Canadian system

provides poorly for this. Indeed, aside from having their heads

counted to decide who will be first minister, our representatives

are mostly irrelevant until the next election. Elsewhere in the

world, this is not the case.

This section offers options for Canada.
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CHAPTER 5

The Obstacles to Empowering

MPs and MLAs, and What It

Would Take To Empower Them

Peter Dobell

An ambition of mine when establishing the Parliamentary Centre

was to contribute to a more effective Parliament and to strengthen

the role of members of Parliament. While I have contributed to

some improvements, progress has been depressingly slow. In the

process, however, I have learned a lot about the obstacles to

empowering elected officials at the federal and provincial levels

and I have examined many procedures adopted by other legisla-

tures that have made a difference.

Since the time allotted is short and there is much ground to cover,

I will present my argument in point form and refrain from going

into much detail on each point. I’ll start by identifying the obsta-

cles to empowerment in Canada, then analyse conditions that

would facilitate reform, review practices of other legislatures that

have modestly increased the role of their members, and conclude

by looking at the current and rather special situation in British

Columbia and the prospects that it offers for empowerment.
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The obstacles to empowerment

Within their own jurisdictions, first ministers in Canada exert

more power than government leaders in other democratic coun-

tries. Why are they so powerful?

1. Leaders are beyond the reach of party caucuses

Canadian political parties elect their leaders through party-wide

conventions, a practice first adopted by Mackenzie King. This

places the leader beyond the reach of the party caucus. Once lead-

ers are chosen, they are virtually immoveable if they are deter-

mined to hold on. Witness John Diefenbaker. The trauma recently

experienced by the Alliance Party results from the absence in Can-

ada of a procedure enabling a caucus—as distinct from party

members—to review its leadership. Here in BC, would Premier

Clark have been displaced had he not become the object of police

attention? In fact, Premier VanderZalm stands out as the only

leader in the last generation in Canada to have been driven from

office by sitting members. Compare this record with that of the

Conservative party in Great Britain, where first Ted Heath, and

later Margaret Thatcher were both forced out of office in less than

a month when the governing party caucus felt that a change was

necessary. Admittedly, Canadian parties hold leadership reviews,

usually at two-year intervals, but they are party-wide and are

essentially out of the reach of the parliamentary caucus, particu-

larly if voting is by ballot or by telephone. While Jean Chrétien

found himself under pressure to name a date for his departure, it

was possible for him to suggest a date 18 months later, not a few

weeks later as in Britain. Ironically, the move to elect leaders by

mail-in ballot or even by telephone has actually further strength-

ened the position of party leaders.

2. There is pressure on members to conform

Private members in the federal Parliament are under great pres-

sure to conform to the wishes of their leaders for several reasons:
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• Federal and provincial politics are team sports and party

members sense that they stand or fall together.

• Party leaders, and especially government leaders, have the

power to make all kinds of appointments, and equally, to

withdraw those appointments. For example, Warren

Allemand, a long time and senior Liberal, was removed from

the chair of an important committee because he had voted

against the budget.

• It is very difficult to get elected in Canada as an independent. If

a member is expelled from a party as John Nunziata was from

the federal Liberal party, it is almost impossible to get

re-elected as an independent. Nunziata, who had a strong

position in his constituency and a sister who represented the

same part of Toronto at the municipal level, succeeded once

but failed on his second try. There are few safe seats in Canada

where a member so inclined could risk with impunity

confronting the leadership. In Britain, by contrast, there still

are safe seats.

• Under the Canada Elections Act, a candidate can only campaign

under the party label if his or her nomination papers have been

signed by the party leader.

• On top of that, most Canadians vote for the party leader rather

than the local candidate. Accordingly, an independent

candidate has a modest profile and no party label.

Together these constitute a powerful constraint on independence.

3. The political culture favours party loyalty and discipline

The political culture of a legislature has an extremely important

influence on how it operates. To illustrate, the Northwest Terri-

tories and Nunavut draw on their aboriginal experience and oper-

ate what are essentially representative legislatures where every

vote, including the election of the government leader, is a free

vote. The British Parliament until the middle of the nineteenth

century had very little party discipline. It was the struggle in the

latter half of the century between Disraeli and Gladstone that

gradually led to a premium being placed on party loyalty. Never-
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theless, the British Parliament has maintained a more inclusive

tradition, manifest in a willingness to try to find a role for private

members and to sharing some offices with opposition members.

Within Canada, the legislature that has made the greatest effort to

accord a larger role to private members and to involve opposition

members has been the Quebec’s Assemblée nationale, probably

because of the strong sense of community that Quebeckers feel. In

Australia, a very different dynamic has resulted in elected mem-

bers counting for more than they do in Canada. Although party

discipline in their Lower House is strong, coalition governments

have not been uncommon, which leads to some inter-party com-

promise. In addition, their Senate is elected, which gives it a

strong sense of legitimacy and, since the single transferrable vote

is used in the Upper House, a different balance of party power

usually emerges there. As a consequence, the government is fre-

quently obliged to compromise.

Contrast the political culture of these legislatures with that of leg-

islatures in Canada, which strongly emphasize party discipline.

The Canadian culture, whose main elements I have described, is

so pervasive that many Canadian deputies feel constrained from

challenging their party and are readier than in other countries

with Westminster-style Parliaments to accept strong party leader-

ship. These instincts are buttressed by our media, which is quick

to ascribe any signs of independence by members of a party as evi-

dence of weak leadership, thereby reinforcing the power of party

leaders.

New leaders are readier to accept reform

Gordon Gibson, Gary Lauk, Nick Loenen, and Rafe Mair’s paper,

“Report on the Need for Certain Constitutional Change in British

Columbia, and a Mechanism for Developing Specific Proposals,”

included in this volume, explores possible constitutional and

political changes in British Columbia and concludes inter alia that

“the concentration of political power in the office of the premier is

unhealthy and needs to be broken.” Unfortunately, this objective

is much easier stated than achieved.
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I have tried to identify the range of powers and conventions that

place power in the hands of government leaders in Canada. It

should be only too evident that leaders, particularly after they are

well established, very rarely agree to changes in the way their leg-

islature works that would threaten any loss of power. Indeed, it is

when new leaders take over that significant changes are most

likely to occur. Why are they more ready to initiate and agree to

change?

First, potential leaders must campaign for office. Promising to carry

out parliamentary reforms appeals to frustrated private members

and can build support among members of the party caucus.

Second, there are tangible benefits to be derived from offering pri-

vate members a larger role, which some new potential leaders may

perceive and even encourage:

• Substantial review in committee of draft legislation may lead to

amendments that result in legislation that is more sensitive to

its impact on the community and ensure that the perspective of

officials in the capital does not dominate

• A substantive review of draft legislation in committee can

generate greater public understanding and acceptance of it. The

hearing process may take longer, but there can be less public

resistance or scepticism once the legislation has received royal

assent

• A new leader, particularly if he or she has just secured a large

majority, is less concerned about possible loss of control, yet is

anxious to demonstrate that he or she is head of a team with

new ideas

My conclusion, then, is that the best opportunity for private

members to gain a larger role is when a new leader is campaign-

ing for office.

It should be noted in passing that if the electorate returns a

minority government, the control exercised by the government

leader will be significantly reduced, and there may be further

opportunities for private members to play a larger role. However,

the extent of empowerment that takes place will be affected by

whether two or more parties form a coalition. In that event, the
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leadership of the parties forming the majority may get together

and privately decide on the policies to be submitted to the legisla-

ture, thereby limiting the opportunity for private members to play

a greater role in the chamber and in committees.

This having been said, I do believe that a decision to modify the

electoral system in a way that would normally produce minority

Parliaments would lead to the substantial empowerment of pri-

vate members.

The matter of confidence

Central to the argument in Gordon, Gary, Nick, and Rafe’s paper

is the assertion that confidence is “the central control mechanism

by which the premier prevents variations in the proposed laws

and budget by the legislature.” To illustrate how pervasive is this

political culture in Canada, let me review for you two, real life sit-

uations. Some time ago, when the federal Liberals only had a

majority of seven, Gordon wrote an article challenging any seven

disaffected Liberal members to join with the opposition to vote in

favour of the election of committee chairs by secret ballot. There

were and are lots of frustrated members. So why did it not hap-

pen? The first challenge would have been to get the subject on the

order paper, which the government controls. True, the opposition

could try to use one of their “supply days”17 to force a vote. But

that would up the ante. And why would Liberal members risk

excluding themselves from any future party preferment just to

achieve a genuine election of chairpersons, when the initial price

would probably be their removal from the committees on which

they were sitting and their appointment to the committee on the

parliamentary library? (Interestingly enough, a year later when

the Liberals had a significant majority, an opposition motion call-

ing for the election of committee chairs was approved with over

50 Liberal votes in favour.)
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Now another illustration. Some years ago, I told a friend who

chaired the Liaison Committee—the committee composed of the

chairs of all committees—that the analogous committee in Britain

regularly submits thoughtful reports recommending change in

the way their Parliament functions. “Why not,” I asked, “copy

your British parent?” “Do you think I’m crazy?” he replied. “I’d

soon be removed from the committee that I chair and which I

enjoy, and automatically I’d also cease to be on the Liaison Com-

mittee.” So I trust you can see that the culture causes MPs to

police themselves.

Until a change in the political culture can be achieved, which will

not be easy, I have no doubt that should a bill be defeated, the

opposition, strongly supported by the media, would immediately

call for the government to resign. Compare this situation with

British practice. While government bills in Westminster are infre-

quently defeated, when it does happen, as it did on a number of

occasions during the tenure of Ted Heath, it is understood and

accepted that the bill has been rejected, but the government

remains in power. The word “resign” never surfaced. So Gordon’s

paper rightly recognizes that if the question of confidence were to

be modified, it would be necessary for a very determined govern-

ment to define the limited circumstances in which an adverse vote

would constitute its defeat, as distinct from the rejection of a bill.

Moreover, for such a decision to be effective, it would be impor-

tant that members of the opposition and the media be persuaded

to refrain from asserting that the government had been defeated

when a bill failed to pass. In sum, it would take a very determined

government to change the confidence convention since this would

require a substantial modification of the political culture.

Changes in the standing orders that could
modestly empower members

To assist a new leader who might be ready to agree to changes that

would lead to some empowerment of private members, I list

below (not in order of importance) a number of practices of other

Parliaments that would achieve such a result. Time and space do

not permit me to discuss the complexities of some of these prac-
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tices. The first two would marginally increase the opportunity for

private members to break party ranks when voting; the next six

could make the work of committees more effective, useful and

satisfying; and the last three could generate ideas and support for

future reforms and reduce the advantage the governing party

enjoys at elections.

1. Rather than the sharp dichotomy between a whipped and a

free vote that is common in Canada, the British House has

three levels of whipping in addition to free votes. A

three-line whip is a signal to party members that the confi-

dence of the government is at stake and failure to vote with

the government will have harsh consequences. Two- and

one-line whips represent correspondingly lower degrees of

pressure to vote for the bill. In effect, the government dif-

ferentiates between bills of central importance where it is

ready to put its fate on the line, and those where rejection

of the bill would simply mean that the case for its passage

had not been sufficiently persuasive. Naturally all ministers

of a government want to see their legislation adopted.

However, for the British system to work in Canada, a major

change in political culture would be required by members

of the legislature, by the media covering the legislature, and

even by the broader public.

2. In Britain, the party platform has much more importance

than in Canada. When measures called for in the platform

come up for vote, they are treated as matters of confidence.

However, party members are not similarly bound to sup-

port policies not set out in the platform. This practice fits in

with the varying levels of whipping.

3. Again in Britain, the House is experimenting with the refer-

ral of draft bills to committee before Cabinet has endorsed

them. In effect, the responsible minister is asking a com-

mittee to hold hearings to determine whether the advice

that he or she has received from officials needs modifica-

tion. It is much easier to do this before the prestige of Cabi-

net is at stake and it can offer a committee a genuine role.
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4. Many Canadian legislatures revise committee membership

every year. In addition, whips even have the power to

replace members who are absent from the House, a practice

that, incidentally, means that a member who might not fol-

low the party line can easily be removed. Appointing mem-

bers to a committee for the life of the Parliament increases

their knowledge and strengthens their backbones, particu-

larly if the whip cannot replace absent members.

5. For the same reasons, it would be even more important

that committee chairs should serve for the life of a Parlia-

ment. It would be good if they could be elected by secret

ballot. Alternatively, the Quebec practice could be adopted

where chairs are chosen by a double majority, that is, the

candidates have to be endorsed by both the government

and opposition caucuses. This procedure ensures that the

persons chosen to chair committees tend to be senior pri-

vate members who have demonstrated a capacity to work

cooperatively with members of both parties.

6. The British and Quebec legislatures have adopted the prac-

tice of arranging that approximately one third of their com-

mittees are chaired by opposition members. They find that

this generates a more cooperative relationship between

parties in the House.

7. Until 1985, committees of the federal Parliament needed

an order of reference to meet, a requirement that gave min-

isters the power to block meetings of the committee which

was supposed to exercise oversight over their ministry.

Committees in Parliament are now free to meet when they

wish.

8. Two committees of Parliament are now televised. Commit-

tees provide the best opportunity for private members to

make a contribution and they are also a forum where mem-

bers are seen to be working cooperatively and listening to

Canadian citizens who appear as witnesses. The British

Parliament has likewise observed that the public finds com-

mittee work more impressive than debate in the House.
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9. The British House of Commons encourages the Liaison

Committee, which is composed of the chairs of standing

committees, to make proposals for reform—and they do so

regularly. Quebec established a committee composed of

the deputy-speaker and two senior chairpersons to propose

improvements in the working methods of the Assemblée

nationale.

10. British Columbia has recently adopted a fixed election date.

In my judgement, the main attraction of this measure is

that it prevents the leader of the government setting an

election date so as to avoid the electoral consequences of an

unexpected embarrassment. Some have also argued that it

also prevents the government leader using the threat of an

election to force party members to conform. While this is a

widely held view, I think that the primary concern of a gov-

ernment leader is whether the party will win if he calls a

vote, so I do not regard it as an effective constraint on pri-

vate members.

11. The federal Parliament has increased the time available for

debate on private members’ bills and their votability. This

can be a source of satisfaction to some members.

Since many of these practices could satisfy private members and

modestly empower them without the loss of control, some gov-

ernment leaders would be prepared to agree to their introduction.

This would be particularly true of more effective committees,

since they represent the forum that provides private members

with the main opportunity to make a personal contribution.

Possibilities for empowerment in the
current situation in British Columbia

British Columbia’s recent election has produced a government

that dominates the legislature simply because the opposition

barely exists. BC also has a new leader who has asserted that he

wishes to strengthen the legislature and improve its credibility

with the public. To this end he has revived committees, adopted a
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parliamentary calendar, established a fixed day for elections and

for presenting the budget, invited the public to submit questions

that can be used in the legislative assembly and, in an interesting

innovation, opened some Cabinet meetings to television. Frankly,

apart from the move to activate committees, I don’t think any of

these changes will empower private members. And as the premier

is obviously aware, a legislature without an effective opposition

faces particular challenges.

Although a government with a huge majority is new to British

Columbia, Alberta has lots of experience with that situation.

When Peter Lougheed first routed the opposition and faced a leg-

islature without a single opposition member, he devised a system,

which the Conservative Party still uses, designed to engage

elected members of the government party very actively in policy

review. However, the locus of their involvement is the caucus,

which, when the legislature is in session, may meet every morning

for a couple of hours. It even meets frequently when the House is

in recess. Every bill is carefully reviewed in caucus and some 25

percent of bills are returned to the responsible departments for

revision before they are tabled in the House. All members of cau-

cus are free to propose motions and votes are held. It even hap-

pens that the government leader may sometimes be on the short

end of the vote. Not surprisingly, government members feel genu-

inely engaged in forming party policy. So significant is the involve-

ment of government private members that a man who had been

dropped some years ago from the position of deputy-premier to

the back benches told me he was quite satisfied with his new role.

It is also a system that ensures that the concerns of all parts of the

province are fully aired in caucus. However, once a party position

has been determined, all members of the caucus must vote with

the government. In effect, the caucus becomes the true legisla-

ture, and the House proper becomes a rubber stamp where oppo-

sition members are powerless.

This is not to say that committees became redundant in Alberta.

What is unusual, however, is that ministers sit as members of the

committee that monitors their ministry, while opposition mem-

bers are so stretched that they scarcely attend. Thus committees,

which do meet in public, become an additional instrument
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enabling government private members to hear witnesses and to

interact with ministers in a substantive way, which adds to their

sense of engagement.

Is the Liberal government in British Columbia likely to go down

the road built by Peter Lougheed? It would be surprising if a deci-

sion to do so was not welcomed by members of the government

caucus because the Alberta practice would offer them substantial

empowerment. The Alberta model also tends to generate policies

that fit the needs of the whole community. Its main cost is that

there is little policy debate in public and the lack of opposition par-

ties can mean that the electorate is not offered alternative policies.

Such a situation could be substantially rectified if the new Liberal

government, which has already opened some Cabinet meetings to

the cameras (and in effect to the public), were similarly to open

meetings of their caucus to the cameras. That would be a truly rev-

olutionary step. But I doubt that it will ever happen and I would

not recommend it. Party members need to be free to challenge

their leaders in private.

Alternatively, rather than following the requirement of the

Lougheed model that party members must support in the House

all positions adopted in caucus, I would urge the government to

consider the practice which Dalton McGuinty, the leader of the

Liberal opposition in Ontario, has proposed, namely, that—

except on matters of confidence—private members of a Liberal

government would be free to vote against government bills.

Because there is, practically speaking, no opposition in the BC leg-

islative assembly at this time, this practice should not present a

difficulty. Since it is inconceivable that any bill would be defeated,

it is a risk that the government could safely take.

I remember sitting in sessions of the Kenya legislature when Jomo

Kenyatta was President. Kenya was a one-party state at the time.

It was the most liberated legislature I have ever witnessed. Because

everyone belonged to the same party, no one could be accused of

being in opposition and the President had made it clear that every

private member was free to make up his or her own mind on legis-

lation. It strikes me that such an approach would be more demo-
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cratic than the Lougheed system. The fact that, when in opposition

BC Liberal members were on a few occasions free to vote as they

wished, suggests that some ground has already been laid.

If the premier genuinely wishes to improve relations with the

public, there has to be debate in the House. Since there is scarcely

an opposition, debate would have to come from government

members. Discussing questions submitted by the public would

not be sufficient. I believe that, if debate were to take place pub-

licly between members of the same party, who obviously could

not be perceived as seeking to form an alternative government,

the credibility of the legislature should be increased.

With such a large majority, this would be an ideal time to try out

such an approach. A successful experiment along these lines

could serve as a model for all of Canada and could even contribute

to transforming the political culture of the country.

It is good that committees are meeting once again, hearing from

the public, and travelling around the province. The absence of

opposition members might even offer an advantage since that

would eliminate the partisan tension that can on occasion seri-

ously diminish effective inquiries by committees. The participa-

tion of ministers is also a good development, since it exposes

them to another source of opinion than that offered by their offi-

cials. In Britain, ministers join a committee as a member, not as a

witness, when it is reviewing their legislation. The interchange

can be good for ministers and for private members alike. My one

concern is that I have been told that BC’s committees meet with

some frequency in camera. Except when preparing a report, I think

it important that committees meet in public. If the proceedings

are carried on television, so much the better, since the public

appreciates the less partisan environment in committee meetings.
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CHAPTER 6

Thoughts on Empowerment

Discussions by Gary Lauk,

Jack Weisgerber, & Ted White

The Substance of Reform
by Gary Lauk

When I heard the presentations earlier about changing the elec-

toral system, and now a discussion of the political power structure

in Canada, I realized that one thing was missing, and that is per-

sonalities. No system can work unless we have a thorough sense

of personalities. The idea of individual courage, the idea of review,

the idea of independence, is the main additive to any system that

we develop in this province or in this country.

We can talk about a caucus system of choosing and dismissing the

leader, and in Bill VanderZalm’s case it worked. He was fired. But

also there is something that few people noticed. In Glen Clark’s

case, he also made it work. He was able to get rid of Mike Harcourt

through his own caucus. That subterranean method didn’t hit the

front pages, did it? But the fact is, it happened. We got rid of a sen-

sitive, democratic, consensus-building premier who was about to

devolve power and decision to individual members of the legisla-

ture, and he was removed by—is “tyrant” too strong a word? He

was removed by an individual who wanted power for himself, and

wanted to control and direct the government in his own way, on a

more ideological level than Mr. Harcourt felt was necessary.
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This kind of power game goes on all the time. If you defy the prime

minister, you don’t get the nomination in the next election.

You’re off your committees, you may even be out of Cabinet and

so forth, no matter how powerful you are, frequently. That kind of

power at the top is completely repugnant to a democratic system. I

like the old parliamentary system, the blood and guts, the cut and

thrust among members, blood up to your ankles—that sort of

thing—the adversarial system in the House. It’s fun. Some MPs

enjoy that sort of thing, and so did I. Indeed, the fact is, what is

wrong with democracy is that there is not enough democracy.

Some of the elements in Mr. Dobell’s paper are extremely impor-

tant. We have heard them before on many occasions, and as Nick

said, “Saying it isn’t good enough.” We need some fundamental

changes to the power structure. We need an open, formal proce-

dure for the caucus to dismiss its leader without the backstabbing

and the corridor problems, as is the case in Britain, where MPs can

challenge a leader on legitimate grounds. I hope changes don’t

altogether do away with the cut and thrust of politics, because

that’s a part of the business. If you’re going to go into politics,

you’re going to see a little bit of bloodshed, but a more formalized

process for removing the leader, and checking his or her power,

has to be instituted in Canada.

As the other speakers have indicated, our system has reached a

crisis here. One party that had a grassroots movement, an ideolog-

ical commitment, and an intellectual leader—a great Canadian

from Alberta—is now in disarray. The NDP has lost its way

because it’s been fossilized in its own ideology. The party in

power has no ideology at all. The national governing party is

totally without principles except holding onto government, and

they have been tremendously successful. What kind of a lesson is

that to our children?

If we are a democracy, we have to adopt, at the very least, the pro-

gram of reform that is being set forth by Mr. Dobell, and some

combination of electoral reform as set forth by Mr. Loenen and

Mr. Petter. Gordon Gibson, Mr. Loenen, Mr. Mair, and I have put

together such a program (please see the appendix to this book).

We’re asking that the government adopt some sort of an assembly
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of citizens to look at the whole provincial constitution, including

parliamentary reform, and so on. I don’t think politicians should

be excluded necessarily from such a process, but politicians

should be reluctant to participate directly as representatives in

that assembly, which should come up with these reforms. I think

that the legislature should immediately appoint a Commissioner

for Reform who would be the key civil servant to develop that

assembly, to encourage its work, to bring it to a conclusion, and to

present to the people of British Columbia an electoral system that

is second to none in the world. [Editor’s Note: The legislative assembly

has since provided for a Citizens’ Assembly on Electoral Reform.] This is

the place to start. Mr. Dobell and others have also made signifi-

cant recommendations that should be adopted.

The only criticism I have of Mr. Dobell’s comments is that there is

some element of elitism in the Peter Lougheed approach. Elitism

hardly can be avoided when there is absolutely no opposition, but

it is elitism nevertheless. If that is the only solution in this juris-

diction, fine, but I would like to see a more representative elec-

toral system. I argued for these changes long before the current

electoral results; I am not a recent convert.

Changing the Way we Run our
Parliamentary System

by Jack Weisgerber

My 15 years in the legislature have given me a really keen sense of

the need for reform, for changes in the way we manage our Parlia-

ment, our government.

I have been a government backbencher, I’ve been a Cabinet minis-

ter, I’ve led an opposition party, and I’ve been an independent

member, so I have sat in all quadrants of the House. I’ve seen the

legislature function from a number of different perspectives. A

couple of years ago, I had the ability and privilege to be able to

commission a study on some aspect of our democratic system. I

decided to look at parliamentary reform. I decided not to look at
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electoral reform because I knew that Gordon Gibson, Nick

Loenen, Rafe Mair, and others were engaged in that. I thought

that we needed to look at the way we run our parliamentary sys-

tem. This is an issue that the federal Reform party has also been

very keen on.

I looked at a number of things. First, I examined changes that have

been adopted in other British parliamentary governments. I didn’t

want to be copying the US model, or trying to adopt a method that

had been used in some system that was incompatible with ours. I

looked at ways of balancing power between the premier—the

leader—and elected representatives. I believe that a leader—

whether a premier or a prime minister—needs to have a signifi-

cant amount of authority. The problem is: that power is absolute

in Canada. It’s not a balance of power. It’s not a weighted power

between the different participants, but, as has been discussed, it is

absolute. With David Marley’s help, I was very fortunate to find

Jay Schlosar, who actually did the research and prepared the paper

(entitled Towards Greater Efficacy for the Private Member: Possibilities

for the Reform of the British Columbia Legislative Assembly). We

focused on five primary areas.

We looked at the experience of free votes in parliamentary gov-

ernments, the proper use of the committee process, the impor-

tance of time allocation to backbench members (it is certainly

important for members who want to fix their schedules), the sig-

nificance of fixed election dates and a parliamentary calendar, and

finally, how Cabinet ministers are appointed. One motive was to

try to encourage the incoming Liberal government in British

Columbia to follow through with reforms to Parliament.

All of us in opposition are keen for change. We all can see the

blemishes and the blisters on the system. Rarely when we make

the transformation to government do we follow through with our

ideas for change. All of a sudden, the warts appear to be great

advantages—which they are because those warts give the leader

all the power. Once you become the leader, your enthusiasm to

change diminishes dramatically. Because of that, I’m delighted

with the changes that Gordon Campbell and the BC Liberals have

adopted.
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They have, in fact, looked at and adopted a fixed election date law.

That can be done, and is done regularly in New Zealand and Aus-

tralia by convention, not necessarily requiring a change to the

constitution.

The adoption of a parliamentary calendar, too, is incredibly

important to the individual backbench member. If there is no such

calendar, they simply swing in the wind. They don’t know if they

can plan a meeting of their constituency association. They don’t

know if they can plan a vacation. They don’t know if they can plan

a trip, or examine issues. Governments understand that. They like

that power so much that they put their own members through the

excruciating exercise of being unable to plan their own lives so that

they can punish those in opposition and keep them off step. I don’t

want for a moment to minimize the importance of having adopted a

parliamentary calendar. I think it’s a very good change and one

that will stay in place now that it’s here in British Columbia.

The committee system, given the constraints of the government

having 77 of 79 members [Editor’s Note: The number has since been

slightly reduced], has been changed to the extent that it can be. I

understand that members are out traveling, looking at policy

questions, talking about issues, and looking at ministry budgets.

Indeed, I am advised that between the tabling of bills in the Spring

session and their second reading, government committees will

examine legislation before it is finally moved forward to commit-

tee stage in the House. Again, that is a huge improvement.

The fourth item—and I think the jury is out on this matter—is

with respect to free votes. When a party is in opposition, free

votes are relatively painless. They can be managed in a way that

really doesn’t challenge the leader. They can be shown to make a

party inclusive, and welcoming of diversity. But free votes are

much, much more difficult when your party forms the govern-

ment. It has been noted that the media, the public, and opposition

members jump on any division within the government party as a

sign of weakness, as a sign of dissatisfaction with the leader. We

need to change that.
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The group of people attending this conference has an obliga-

tion—a responsibility—to help with this change. When conten-

tious issues arise and when government (whether backbench

members or others) shows the fortitude to vote against a bill for

regional or personal reasons—we must help ensure that the sys-

tem does not steamroll over them. We should support their stand

by writing columns, calling in to talk shows, etc. I don’t think we

see enough of this type of support. Neither should we expect bills

to be defeated in the BC legislature, not with the government’s

overwhelming majority, not with bills that are properly discussed

in caucus. A minister, a premier, would have to be a damn fool

having gone to Cabinet, and seeing that he doesn’t have a majority

support for legislation, to then introduce it. But you will find that

you can’t get consensus from everybody. Indeed, some pieces of

legislation will have regional connotations and backbench mem-

bers from a certain geographic area who represent a certain ideo-

logical bent should vote against it. They should be permitted to

vote against it. I’m waiting to see whether this will happen in this

current legislature, but from what we have seen in other areas, the

chances are pretty good there.

Two final areas haven’t received a lot of attention. One is the

amount of legislative time that’s available to backbench MLAs,

particularly government members. Both in our Parliament and in

the federal Parliament, backbench members have often been

referred to as “trained seals,” and been told that their only job is to

be in their seats and to leap to their feet at the appropriate time to

support the government. The government doesn’t want to hear

from you when legislation is being debated. It doesn’t want to

hear from you during question period. They don’t want to hear

from you at all. We need to change the system to accommodate

backbench members.

Question period in BC is classic: it lasts for only 15 minutes. I

used to take a perverse pride in question period, because it’s the

real blood-and-guts of politics—it’s the cut and thrust. But there

are only a very select number of players: Cabinet ministers, and

usually a select number of Cabinet ministers, and an A-team in

the opposition. Nobody else gets to play. The backbencher

watches the ping-pong match, watches the ball go back and forth.
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On those rare occasions when they do get a question, it is such an

event that they usually screw it up.

They’ve got one minute to shine. Their voice fails them, their

hands tremble, their paper shakes—and they are written off. No

more questions.

I have had the privilege of having regular access to question

period. In a good, effective question period, members should be

raising constituency issues: “What’s happening to my hospital?”

“Why has the highway to Dawson Creek not been fixed?” There

should be a sensible, reasonable exchange of ideas. In British

Columbia, our current government has a marvelous opportunity

to extend question period to 45 minutes, perhaps an hour as is

common in most jurisdictions. I think it’s one area where we

could make a significant reform.

Finally, I want to talk about the selection of Cabinet ministers.

Everybody wants to be in Cabinet, and that, in my experience, is

the biggest single club that any leader has: the ability to put some-

one in Cabinet or take then out. If you’re in, you want to stay. If

you’re not in, you want to get in. The effect of that is to cause

everybody to go along with the leadership.

What I am proposing, and what has been practiced by labour par-

ties in the UK, in Australia, and in New Zealand, is for caucus,

rather than the Leader, to select opposition critics while in oppo-

sition. Tony Blair and others lost their enthusiasm for that when

they got into government in the UK, but in Australia and New

Zealand, the caucus in government also selects the ministers—not

the specific portfolio, but who will be ministers. The premier says,

“I need 20, 15, or 10 ministers” or whatever the number is. Then

caucus votes, and selects the team. The leader still has the ability

to make someone the minister of finance and someone else the

minister of wastebaskets and libraries.

So there is still a balance of power there. But think about how dif-

ferently Cabinets would operate if this system were in place. Cabi-

net ministers would relate more to their constituencies and to the

individual MLAs if they knew that every once in a while they were
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going to face a vote, and knew that if it wasn’t going to be the pre-

mier who put them on or took them off the team, it was going to

be their colleagues. Quite honestly, when I was in the system, I

didn’t have much of an appetite for the way these things were

done. I thought that it was interesting, but kind of quirky. I would

like to be able to have a voice in selecting the team. This is one of

those issues that we should start to think about and talk about.

That said, I’m excited about what’s happened so far in British

Columbia. We’ve had a number of changes. We’ve got a premier

who seems to understand the need for change. We should support

those changes that have been made, and continue to push for

more. To all BC MLAs: push the system, push for the kind of

change you’d like to see. I believe change will serve us all well.

Freedom of the MP Within a Party Structure
by Ted White

It would be easy to jump to the conclusion that everybody here

supports the idea of their representative having more influence,

but maybe some of you don’t think so. I believe, though, that all of

us would agree that if we were to try to get more representative

ability for MPs and MLAs, it would require a multi-faceted

approach, and that was illustrated well in Peter’s remarks.

In conferences that I have participated in during my years as an

MP, I have often spoken in broad terms about the contribution

that direct democracy could make to such reforms. My contribu-

tion today, though, focuses exclusively on the straitjacket of party

control worn by members of Parliament. That straitjacket con-

stricts them in the ways that they vote, make public comments,

and express themselves in their speeches in the House itself.

As one of the very early members of the Reform Party, I was anx-

ious, as were a lot of the other early members, to find a way to

address this problem. We tried to formulate a solution in the

direct democracy direction. We said that if we have citizens’ ini-
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tiatives, referendums, and recall, it really does make MPs directly

accountable to their constituents, and does put some constraints

on the members of Parliament. It forces them to obey the will of

their constituency.

In practical terms though, as we later discovered, controlling the

power of the leader is essential if MPs are going to be free to accu-

rately represent their constituencies in a truly democratic fashion.

This is true regardless of the type of electoral system that is cho-

sen. There really isn’t much that an individual member of Parlia-

ment can do when the leader has tremendous power within the

system.

The Reform Party did adopt a very important, but little known,

restriction on the power of the leader, and it has worked well in

terms of encouraging free votes by Reform, and now Canadian

Alliance MPs. This control of the leader did not, however, come

without an internal struggle.

That struggle occurred back in 1988, when a very controversial

and colourful columnist, the late Doug Collins, was chosen by the

West Vancouver Reform Party Association to be their candidate

for the 1988 election. The constitution of the Reform Party gave

the members of the local association the sole right to choose a

candidate. This rule had been included in the constitution in order

to prevent the leader, or the party administration, from parachut-

ing in candidates or from directing the association whom to

choose. However, the leader of the party at the time, Preston

Manning, was unhappy with the choice and announced that he

would not sign the candidate nomination papers unless Doug

agreed to a set of conditions in writing related to his controversial

views. Doug refused, so his papers were never signed, and a new

candidate had to be chosen.

The local riding association was furious with Preston, and made

sure that party members across the country recognized the Col-

lins incident as highlighting a problem in the party structure that

we had not foreseen. I should note that under the provisions of

the Canada Elections Act, the leader is required to sign a candidate’s

nomination papers, so in a traditional party structure, the leader
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has absolute control over who becomes a candidate. In the Reform

Party though, a resolution was put forward at the party conven-

tion following the Collins nomination. That resolution was

adopted. It changed the party constitution so that the leader could

not refuse to sign the nomination papers of any candidate who had

been endorsed by a majority of national council, which is the body

of party members (until recently fully elected from the grass-roots

members), who are responsible for the running of the party.

I have to say that this part of the constitution has turned out to be

somewhat empowering for incumbent Reform and CA MPs. A

number of observers believe, for example, that Preston would

have liked to have had some of the incumbent Reform and CA

MPs replaced at the time of the 1997 and 2000 elections.

The reasons why he may have wanted to see some of us replaced

are of little relevance to this discussion. Much more important is

the fact that it was impossible for him to orchestrate such a

change because party members had made it clear to the national

council that they considered their incumbents to be doing a good

job. National council therefore voted to endorse the nominations,

and this forced the leader to sign our papers.

Now clearly this is not a cure-all measure in terms of MP empow-

erment, because any MP wanting a political career, such as a

major critic role in opposition, or a ministerial appointment in

government, still needs to be careful not to upset the leader. But

for those of us who are more interested in striving to accurately

represent the will of our constituents, and who support signifi-

cant changes to the political system in Canada more than we want

to be career politicians, this one tiny change to the party constitu-

tion protects us completely from removal by the leader. It leaves

us free to vote in the House against the wishes of the leader

and/or caucus whenever we feel that it is justified and appropriate

to do so. It has also encouraged a culture within the caucus, inclu-

sive of the leader incidentally, which is very tolerant of such voting.

In fact it is more than a tolerant culture because contrary voting,

properly and logically justified, is fully encouraged. The only require-

ment is that there be reasonable evidence that an MP’s constituents

want him or her to vote against a majority caucus position.
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We’ve also established a variation on the three-line whipping sys-

tem mentioned elsewhere by Peter Dobell, in that we have a way

of grading the bills on a scale that relates not only to levels of

oppositional support for the bill, but also the importance of being

there to vote on the bill, and whether or not it will be a freer vote

than at some other level. We’ve experimented with these sorts of

changes; they’re not written in stone at this stage, but the experi-

mentation has been going on. These are really healthy things to be

doing at the caucus level, although progress is incremental. Obvi-

ously in this volume we are engaged in a wide-ranging discussion

of significant and comprehensive measures that can be taken to

improve the system, but what I wanted to illustrate is the impor-

tant contribution that can flow from small changes in party

administrative practices.

Let me give another example. In New Zealand, the National

Party caucus selects its leader from amongst the elected MPs.

There is then a regularly-scheduled secret ballot of caucus mem-

bers—I believe it is at least once a month—to reaffirm confi-

dence in the leader. As an MP friend of mine from New Zealand

told me, a leader who is losing the confidence of the caucus can-

not ignore the exponentially increasing numbers of nay votes

over two or three ballots, and usually resigns before things

become too embarrassing. I have no doubt that a tiny change like

this in the way our Canadian caucuses operate would signifi-

cantly reduce the amount of power concentrated in the offices of

the party leaders. Those nasty little secret ballots would ensure

that the input from MPs was taken seriously, at least most of the

time, otherwise discontent would quickly lead to a palace coup.

The problem for a party like my own, which has a totally mem-

bership-based method for electing a leader, is: how do you mesh

the two ways of choosing a leader? The membership wants a say

in how the leader is chosen, yet there are real advantages for rep-

resentation in terms of performance if the MPs themselves have

a bit more control over whom the leader is, and how long that

leader can stay there.

The bottom line for me is that I don’t think it matters terribly

much what type of electoral system we have. In my view, it is more

critical that we establish ways to reduce the power the leader has
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over the representative, and establish ways to increase the

amount of power the voters have over the representative. That

way, the representatives can tell the leader what to do a bit more,

and the voters can tell the representatives what to do a bit more. I

certainly still support the idea of more direct democracy involve-

ment, specifically workable recall legislation (not the type that

British Columbia has), as offering a tremendous incentive for

members of Parliament to represent their constituents.

Although I strongly support the idea of a move from our present

first-past-the-post system to something more representative of

the actual voting preferences of Canadians, I do not believe that

such a change is necessary in order to get better and more accurate

representation for the voters in Parliament. I am convinced that

accurate representation would flow automatically, regardless of

the peculiarities of the electoral system, if minor changes, like

those mentioned above, were made within the parties, and if vot-

ers had the power of citizens’ initiated referenda and the right to

recall their MPs. In other words, self-interest would ensure that

MPs—and party leaders—did their jobs in a more representative

manner than they now do, if their decisions could be over-ruled,

and their careers ended, by the people who pay their salaries.
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CHAPTER 7

Q&A for Panel 2:

Empowering Representatives

Question: Mr. Dobell and Mr. Weisgerber made an observation about the

reluctance of leaders once in office to make changes; I thought that made

this an appropriate time to put something important on the public

record. I think it was in June of ’87 that the Globe and Mail ran an edito-

rial in which they reminded Jean Chretien that in 1985 he had said, “If

ever I am prime minister, the first thing I will do is bring in proportional

representation.”

Gordon Gibson: Is that before or after he promised to eliminate

GST? [laughter]

Question: I am Philip Mayfield, member of Parliament. The conversation

has been very interesting this morning, about things that backbenchers and

opposition members think about every day, if not every minute. Power is a

dynamic process, as we know, and we can talk about what has happened in

the Alliance Party as it has struggled over leadership issues. But also it’s a

dynamic process within the government.

Once I was working on a private member’s bill and was talking with the

legal people who were assisting me. One of them said that he was really

concerned about the shift in government legislation, which will push future

amendments of such legislation to Order-in-Council provisions and thus

diminish Parliament. I was interested in your remark, Peter [Dobell], that

you really don’t see how the government leader’s power can be diminished,

since once he has power, he’s not going to voluntarily relinquish it. Even

opposition leaders, if they do become prime minister, take up the same

dynamics, as Jack [Weisgerber] explained. The question on my mind, given
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that there seems to be no resolution to the problem of not only the power,

but the increasing power of the leader, is what will be the consequences for

our province, for the Parliament of Canada, and for our country? I’m

really concerned because historically, I don’t think there has been such a

thing as an immovable object. Something will always cause it to burst it

free sooner or later; some of the exciting stories of history involve that kind

of explosive confrontation. Have you given any thought to where this is

leading if there is no orderly resolution of the problem?

Peter Dobell: I’d like to begin first by addressing the first part of the

question you raised. A new leader, as distinct from a leader

already established in office, is ready to make change for a couple

of reasons. He or she will have run the campaign to get to become

the party leader, and in the process will have appealed to the peo-

ple in their own party who they know to be frustrated and who

want change. That’s one factor.

The second thing is, before you’ve tasted that degree of power,

you see the advantages that come from having party support that

is more moderate and that recognizes that committees can actu-

ally improve legislation, rather that simply voting the way they’ve

been told to do, so I think new leaders are prepared to consider

change if you can get them right at the beginning. Then they’re

locked in.

I think I disagree with you that power is increasing. In the past,

what made one huge difference was that in Ottawa until 1955,

and later in the provinces, the ministers used to sit in the House.

Prime Minister McKenzie King attended almost every debate.

What really killed the power of the private member was polling,

because government ministers no longer had to listen to their col-

leagues to find out what the people of Canada thought. They now

turn to the polls and they get that information from them.

Jack Weisgerber: I think what happens is that various governments

push each other. Up until very recently, British Columbia was by

far the furthest behind in terms of parliamentary reform and

change. Following the recent BC election, and very much in line

with Peter’s remarks, I think the new leader provided a dramatic

shift. British Columbia now is a least in the game with other par-
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liamentary democracies and arguably is prepared to move into a

leadership role. That will, in turn, drag other governments along,

just as we were influenced by what has happened in Alberta (but

not greatly, I hope, by what happens in Ottawa). We move for-

ward that way. I don’t think we’re ever in a “time warp”; we

always get pushed forward, which, I think, is what’s happening

now. That’s why these kinds of conferences are so useful. Hope-

fully we move forward as a result of these debates.

Ted White: Philip, your question really was, “What will be the

future?” And reluctantly and sadly, I think more of the same. The

reason I say that, is if we really look at where there are significant

and major changes to the electoral system and the way leaders

have their power, it takes some sort of crisis for there to be a

change. In recent times, New Zealand completely changed its sys-

tem in 1993-94 after a fiscal crisis. Another recent example is

Scotland, which took some sort of political crisis. We had the

potential for a political crisis in Canada based on the threat of

Quebec separation in the mid ’90s, but that has now evaporated. I

don’t know when the next opportunity will come in Canada.

Maybe with our leadership race, I don’t know. I’ll keep my fingers

crossed. But my prediction for the moment is more of the same.

Question: I’m Herb Grubel. I’m concerned about a problem raised often in

connection with free votes and it is this: you could easily get lots and lots of

votes for programs that involve spending, or regulation, or the distribution

of benefits to interest groups. But then when it comes to paying for these

programs, everybody will withdraw, because it will cost them votes. Isn’t it

a serious problem that you cannot, in fact, have the kind of accountability

that exists in a system with strict party discipline?

Ted White: I think the worldwide evidence is exactly the opposite.

You just have to look at the initiative and referendum powers in

California to see that there is a wide range of decisions made by

voters. Those decisions range from sometimes increasing their

taxes to pay for things like new veterans’ homes, all the way to

Proposition Thirteen. There’s a whole range of sensible, conserva-

tive-type positions that voters take. On top of that, look at the sit-

uation in New Zealand when the labour government came in

there. The government started cutting and changing, getting rid of
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marketing boards, and so on. There was tremendous public appe-

tite for more and more and more. Even though it often hurt, peo-

ple felt it had to be done.

Herb Grubel: You are talking about public initiative. And you are talking

about the government. I asked a specific question regarding MPs having

completely free votes.

Ted White: If the MPs are voting according to their constituents’

wishes, that’s the result you get.

Peter Dobell: I’ve often been concerned if we moved to a federal

Parliament with a really free vote, everything that Ontario and

Quebec wanted would be approved, and what the West or the

Maritimes wanted probably wouldn’t be approved.

Question: Ted, in your earlier response to Peter Dobell’s paper, you sup-

port a move away from the present, first-past-the-post electoral system,

and touch on direct democracy. Is it your opinion, from your New Zealand

and other experience, that a direct-democracy type system could take this

to where we all do our digital democracy voting from our computers every

night, and wouldn’t that be total chaos?

Ted White: If we were to vote from our computer every night, it

would be total chaos. Nobody who seriously considers direct

democracy as a tool to help representation would ever, ever sug-

gest that. There are good models around the world that indicate

how direct democracy can be used well. California is a good

model, but even closer to home, in Washington State and Oregon,

you can see citizens making decisions that the politicians refuse to

make, or are unwilling to make. Decriminalization of marijuana is

an example. Politicians don’t want to touch that with a 40-foot

pole, but the citizens are willing to take that to some sort of initia-

tive, and make a decision one way or the other. So no, I would

never promote the idea of nightly votes, but I think there’s a very,

very good role to play for citizens’ initiatives.

Question: We are now ruled by the friendly dictator, but the prime minis-

ter does not really act alone; he has a large number of strong people who
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advise him continuously. Many of them are not in Parliament. They’re the

lobbyists. What do you think?

Ted White: Lobby groups are tremendously powerful. We had a

recent example in our own caucus where the critic adopted a posi-

tion on a bill to do with free trade with Costa Rica based mainly on

the very strong lobby from the sugar industry. Only when the dis-

cussions came up in caucus, and some of the rest of us brought

reality back to the situation, did we change our position on the

bill. So lobby groups are very, very powerful. Within my own rid-

ing, I handle the situation by insisting that when a lobby group

wants to come and meet with me, they sign a register in my office,

and print the reasons why they came to meet with me. They don’t

come to visit me anymore, because they don’t want my constitu-

ents reading this book while they’re sitting in the waiting room

and seeing all the lobby groups who came and wanted money. So

there are ways of taking away the some of the power of the lobby

groups, but you’re right, they are tremendously powerful.

Interjection: I wouldn’t call them powerful; I’d call them influential.

Gary Lauk: I just want to comment on individuality. In my view, we

don’t elect MPs and MLAs to reflect the will of their constituency.

I disagree entirely with this predominant theme from the Reform

and Alliance parties. I never once was influenced by the majority

will in my constituency, and yet I never lost an election. In fact, I

always increased my majority vote. The fact is, I must do what I

think is right, and I must avoid what I think is wrong. One of the

central themes that Preston Manning, and Tommy Douglas, and a

whole variety of other great Canadians have taken is that the cen-

tral problem with modern life is that we have no moral centre.

We’ve got decide between right and wrong, and that’s primarily

why we’re elected. By the way, people do not elect MLAs and MPs

because they’re brilliant or they’re great economists. They elect

their representatives because they feel that these people have a

sense of what is right and wrong.

Gordon Gibson: We’re here to set an agenda. Responsible represen-

tation is absolutely central on the agenda. Thank you for conclud-

ing in that fashion.
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Introduction

Some things must be done by and only by voters directly. The

selection of representatives is an obvious example. Ratification

of constitutional amendments is, by convention, and in some

provinces by law, approaching that status. But how far should

this direct democracy concept be advanced in a Westminster sys-

tem? And are there legal limits? These issues are canvassed in

this section.
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CHAPTER 8

Limitations and Ambiguities

Barry Cooper

It is, of course, an exaggeration to say that political sci-
ence without constitutional law is blind, and constitu-
tional law without political science is empty, but it is
only an exaggeration.
—K.C. Wheare

In this chapter I would like to make three major points. The most

important is that constitutional formalities limit the effectiveness

of direct democracy measures. I will call this the Constitution, and

it is found chiefly in the schedule appended to s.52 of the Constitu-

tion Act, 1982. Second, there is, notwithstanding these Constitu-

tional formalities, a longstanding substantive tradition of effective

(but not formal) popular sovereignty, the origins of which can be

documented at great length as stemming from the Confederation

period, behind which lay the much longer British constitutional

development. I will refer to this as the constitution. Third, even if

direct democracy could be more widely practiced in Canada today

than in the past, because of improvements in communications

technology, for example, any legislation that supports such mea-

sures on solid constitutional grounds must also take into account

the limits imposed by Constitutional formalities. And, if this is

properly done, politicians will find it difficult to ignore expres-

sions of effective popular sovereignty even while they live and

move and have their being within a Constitution that vests sover-

eignty in the Crown—the Crown in right of Canada, the Crown in
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right of British Columbia, or of Newfoundland, but the Crown

nevertheless.

First, then, the Constitution.

The Constitution

In July 1994, the government of British Columbia passed the

Recall and Initiative Act (RSBC, 1996, C.398). It is entirely appro-

priate that the same act contain provisions for establishing proce-

dures to recall elected members and to initiate legislation

inasmuch as these two measures, along with the referendum,

comprise the three aspects of what is usually referred to as “direct

democracy” or “direct legislation.” At the same time, it is unques-

tionably true that such procedures originated not in a parliamen-

tary system, but in a congressional one. The two types of

government are sometimes lumped together as varieties of consti-

tutional democracy, which is accurate enough; but it is equally,

perhaps more, important to focus on the formal differences

between the two in order to determine the limitations and ambi-

guities indicated by my title.

The Canadian regime is usually identified by the term “responsi-

ble government,” which we may take as synonymous with parlia-

mentary government. Both terms refer to agreed-upon

procedures, as to how we are governed, and not to broader pur-

poses and goals, for which more capacious terms such as “liberal

democracy” are available. Procedures determine why in a parlia-

mentary regime the legislative assembly or the “House” is not, as

in the United States, a congress. The problem, however, which is

exemplified in the popularity of procedures such as recall, is that

many Canadians, including Canadian political leaders, look upon

the House as a congress. The history of the development of a par-

liamentary regime can dispel this misconception, but that history

is, as Jack Granatstein observed in a larger context, not well

known (Granatstein, 1998, p. xiv).

To simplify somewhat, the distinction between the formal and

legal Constitution, and the political, traditional, and practical con-
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stitution, is less easily made in a congressional system. In a parlia-

mentary regime, the legal head or sovereign follows the advice of

political leaders; in a congressional regime those elected by the

citizens do not offer advice to a sovereign governor, but govern

themselves. “Here,” wrote Canadian Senator John Stewart, “we

have the essence of congressionalism: the body that represents

the people is legally the government” (Stewart, 1977, p. 2).

Despite the modifications that the American system of congres-

sional government has undergone since the eighteenth century,

including the popular election of senators and of the president,

and the effective participation of the courts in the governance of

the United States, the notion of “government by the people”

remains a political, but more important, a legal force in that coun-

try that it has never had in Canada. In a congressional regime, the

formal procedures associated with direct democracy can be made

compatible with representative democracy largely as a result of

the legal doctrine and the political reality of popular sovereignty.

In a parliamentary regime, the procedures associated with direct

democracy, including the recall, cannot easily or simply be made

compatible with responsible government, nor with the forms of

constitutional monarchy. Partly this is a consequence of the legal

and political doctrine of parliamentary supremacy (modified by

the principles of federalism),18 and partly it is a consequence of

the constitutional conventions that regulate the actual operations

of responsible government.

In a parliamentary regime, the government is both representative

and responsible.19 The House is representative because it is a legal

body composed of individuals summoned from the constituencies

where they were elected. They are charged with the task not of

governing, but of supporting a government. The House does not
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choose a government; that task is performed by the electorate,

usually by means of returning one political party to the House

with a majority of members. Officers of the Crown, or ministers,

and their subordinate servants, the civil service, undertake the

actual governing, and do so by submitting their administrative

and legislative activity to scrutiny by the House. All of these pro-

cedures are well known. In contrast, responsibility formally defines

the link between the assembly and the government. In a parlia-

mentary regime the government is in and with the members of the

House but does not govern by the House. As noted above, the pur-

pose of the House is not to govern, but to support the govern-

ment. This means that Cabinet ministers exercise formal

executive authority or power, are responsible for the actions of

the officials in their several ministries, and are also responsible for

the overall direction of government. A second meaning of respon-

sible is the common sense notion that governments are expected

to be trustworthy in the sense that they will, in fact, guide the

affairs of the realm, the electorate, or the nation.20 Third, minis-

ters “are not only responsible for the use of these powers, but are

also responsible and accountable to parliament” (Franks, 1987, p.

11; Dawson and Ward, 1964, ch. 4).

It will be necessary to refer again to the matter of responsibility

and to the necessity of ensuring that the sovereign is present in

Parliament or in the legislative assembly for it to operate. It may

bear repeating that the executive authority reposes in the sover-

eign or the representative of the sovereign, namely, the lieuten-

ant-governor in the example of a province, and that this authority

acts upon the advice of his or her executive council in nearly all

instances. Considered from the perspective of political science,

these constitutional practices are matters of convention.
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Origins of direct legislation

It may be useful to begin this account of the origins of direct legis-

lation with some definitions. The meaning of the three major

terms, initiative, referendum, and recall, are identical in the US

and Canada. The initiative allows voters to propose either legisla-

tive measures or constitutional amendments. The referendum

refers a proposed law or constitutional amendment to voters for

their approval or rejection.21 The recall allows voters to remove an

elected public official from office by filing a petition demanding a

vote to determine the official’s continued tenure. To the extent

that legislation, parliamentary privileges, and constitutional con-

ventions and laws govern elections, the operation of a recall

amounts to an initiative insofar as voter action overrides existing

practices and forms. As Zimmerman observed, “the recall is a nat-

ural extension to the petition referendum and the initiative,” as a

kind of completion to the populist understanding of representa-

tion as agency (Zimmerman, 1986, p. 105).

Besides the usual or conventional ways of replacing representa-

tives, namely in elections, there are other modes available in both

congressional and parliamentary regimes. In the US, officials may

be removed by ordinary judicial process, by legislative address, by

executive action, and by impeachment. In British common law,

impeachment is a criminal proceeding, with the House of Com-

mons serving as prosecutor and the House of Lords as judge. In

the federal government of the United States, the House of Repre-

sentatives initiates the proceedings and the Senate acts as judge.

In the US, every state except Oregon has impeachment proce-

dures, but they are seldom invoked; in Britain impeachment has

not been used since 1806. As a judicial procedure, impeachment

requires both proof and legislative action to remove an offending

representative or official.22
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The great difference between impeachment and recall is indicated

by the observation that the latter requires neither proof nor legis-

lative action. So far as recall is concerned, neither establishing the

truth nor the merit of charges of misconduct is an issue, which is

to say it is primarily, and often entirely, a political rather than a

judicial procedure (Cronin, 1989, p. 2).23 One of the reasons for

the popularity of recall procedures in the US is that impeachment

is both difficult and cumbersome. “High crimes and misdemean-

ors” are not easily proven, and “low” crimes such as may be cov-

ered up by corrupt-practices regulations in Canada, or by

provisions of the Criminal Code, are not usually considered suffi-

cient grounds to initiate an impeachment process. As Patrick

Boyer observed:

In Canada, provisions in statutes such as the Senate and
the House of Commons Act, or the various provincial stat-
utes pertaining to the legislative assemblies and provin-
cial constitutions, govern disqualification from office of
an elected representative. Legislation relating to conflict
of interest may also serve to remove elected officials
who have breached the rules of conduct related to hold-
ing office. In either case, it should be strongly empha-
sized that these provisions for removal apply to legal
procedures of impeachment, not to political procedures
of recall. (Boyer, 1992a, p. 30)

An additional matter, not mentioned by Boyer, is that, in a parlia-

mentary regime, one of the privileges of a legislature is to deter-

mine its own composition. In the American system the voters

elect representatives and senators to the two chambers and they
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become members by reason of their election. In Canada, as early

as 1759, the Speaker of the Legislative Assembly of Nova Scotia

asked the governor for an assurance that the “usual privileges”

would be granted, directly conforming to the precedent and con-

vention of Britain. The most basic corporate privilege of the

House concerns its composition. That is, the assembly has the

unquestioned ability to decide whether a duly elected individual

has the right to sit as a member of the House. Just as a member

may be expelled for refusing to abide by the rules of the House, so

the House may refuse to admit a member in the first place, a rejec-

tion that may be repeated if the member is re-elected (Maingot,

1982, ch. 11).24 In short, the Canada Elections Act or its provincial

counterparts provides the structure for the election of members,

and may deal with disputed elections and practices, but the corpo-

rate body of the House determines its own membership. Even if a

member is convicted of treason or any lesser indictable offence, it

still requires a formal resolution of the House to unseat a member.

Recall was discussed during the American founding as a kind of

revival of ancient Athenian ostracism. Article 5 of the Articles of

[US] Confederation and Perpetual Union contained a recall provi-

sion. During the debates over these Articles, which led to the

eventual drafting of the US Constitution, it quietly died from lack

of support. During the 1890s, American socialists and populists

advocated the procedure as a means of resisting “corruption” by

the wealthy—a theme that reappeared in Canada shortly thereafter.

As in the United States, proponents of direct democracy in Can-

ada have chiefly been westerners. The reason for western popu-

lism was obvious: “parliamentary institutions had not brought

satisfactory federal policy” (Laycock, 1960, p. 37; Morton, 1944,
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p. 292). The first legislative enactment of recall in North America

was in 1903, as part of the charter of the city of Los Angeles (Bird

and Ryan, 1930, pp. 2-3). Generally speaking, the American Pro-

gressives sought to enact the initiative and referendum to check

the legislature, the direct primary to check the power of the party

organization, and the recall to check the power of elected officials.

All of this checking and balancing of interests, place, and ambi-

tion, was part of the climate of opinion that prevailed during the

period of the American founding, the greatest expression of which

can be found in The Federalist. Canadian politicians were familiar

enough with the American arguments. During the Confederation

period, they were debated in a language thoroughly akin to that of

The Federalist (Hamilton et al., 1961). A few decades later, when

similar arguments emerged from politicians from western Can-

ada, they were rebutted dogmatically, by invoking the language of

constitutional monarchy, a formality that was scarcely considered

in Canada during the 1860s.

It is true, of course, that both for parliamentary and for congres-

sional regimes there is a common historical and, indeed, “philo-

sophical” origin to the doctrine of balance and equipoise in

government that may be traced to the historical experiences of the

Italians during the fourteenth and fifteenth centuries.25 We must

emphasize, however, that notwithstanding similar regionally-

based interests in Canada and the US directed historically against

eastern interests, the legal and constitutional forms assumed by

the quest for balanced interests, and the legal, constitutional, and

conventional procedures that put that common quest for balance

into operation, is different in Canada than it is in the United

States. Hence the distinction made above between responsible,

Cabinet, or parliamentary government and congressional, presi-

dential, or republican government.26 In this respect, the different
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political language of the two countries both reflected and devel-

oped the two distinct constitutional forms.

Moreover, even in the United States, notwithstanding the legal

compatibility of its constitutional forms with direct democracy,

critics have nevertheless argued that populist procedures go

against sound republican principles, which hold that good legisla-

tors ought to be allowed to govern, which is to say, to lead and

direct; it is contradicted as well by the principles of representative

government, which emphasize the need to “refine” and “elevate”

public opinion, to use the terms of The Federalist, rather than sim-

ply to reflect it (Simon, 1984, p. 11; Fountiane, 1988, pp. 733-76;

Federalist 10 and 39 are particularly pertinent; Epstein, 1984, chs. 3,

6). In Canada, direct democracy runs afoul not of intellectual reser-

vations and institutional counter weights27 but of legal and Consti-

tutional barriers. Chief among them is the position of the Crown.

The Crown

The Crown is not simply the presence of the sovereign in govern-

ment but is, as David Smith said, the “organizing force” behind

the executive, the legislature, the judiciary and the administra-

tion—in short, of all the organs of governance. The problem both

for political science and for citizens, including most contemporary

politicians, is that the influence of the Crown “remains largely

invisible behind the shield of responsible government,” the chief

characteristic of which has come to be executive domination of

the assembly (Smith, 1995, p. x; Savoie, 1999). The problem of

making visible and articulate the formal reality of modern execu-

tive power lies in the fact that it is always exercised in the name of

something else—of the Crown in Canada, of the people in the US.
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27 A typical US study, for example, listed six arguments in favour of recall leg-
islation and twelve against (see Zimmerman, 1986, pp. 123-29).



This does not mean that the executive is an errand boy. Far from

it: it means precisely that executives exercise their real power by

hiding it. Unmasking what is hidden and operates best when hid-

den is always a delicate business. In the fall of 1945, when the

memory of wartime executive power was still fresh and the impli-

cations of its continuance, because of the cold war, were becom-

ing apparent, an important debate, all but forgotten today, took

place in the House of Commons. The Prime Minister was absent,

in Washington discussing defence policy with the chief executives

of Britain and the US, and the opposition mounted an attack upon

executive rule and government by order-in-council. The leader of

the opposition, Gordon Graydon, made the assertion that Cabinet

was nothing but a “committee” of the House and that “Canada is

governed by the House of Commons.” The acting prime minister,

J.L. Ilsley, corrected Mr. Graydon. Graydon was neither “histori-

cally nor constitutionally correct…. The authority of the govern-

ment is not delegated by the House of Commons; [it] is received

from the Crown,” which is the head of the executive, and is

advised by members of Cabinet. The CCF leader, M.J. Coldwell,

dismissed this “fiction” with the same contempt shown by Mr.

Graydon, who had called it “medieval,” and declared: “real power

is derived from the people of Canada” (House of Commons,

1945a, p. 2020; 1945b, pp. 2075-78). Ilsley, not Graydon nor

Coldwell, was correct, but their objections pointed to a genuine

problem, which Ilsley did not address.

A few years later, the Prime Minister of the day, Louis St. Laurent,

recalled Ilsley’s remarks and observed: “it is well to have the truth

as one’s inspiration, but it is sometimes wise to express only as

much of it as one’s supporters can be expected to accept”

(National Archives of Canada, 1949, quoted in Smith, 1995, pp.

72, 206). This aspect of the ambivalence of the Canadian execu-

tive, Smith said, “proved a distinctly unseizable concept to

explain” because it seemed to contradict “a much more

entrenched view of responsible government.” For this reason, if

for no other, there have been very few attempts by ministers of the

Crown to explain to the House of Commons and to the country

that executive power is, in fact, derived downward from the

Crown, not upward from the House or from the people (Smith,

1995, p. 72).
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On the other side of the issue, the first Canadian parliamentarian

to sign a recall resignation statement was O.R. Gould, elected

after the 1919 by-election in Assiniboia. In the spring of 1920, the

issue was debated at some length in the House of Commons. In

April the following discussion took place:

Mr. Gould: We believe in the principle of direct legisla-
tion. We also believe that with the initiative and the ref-
erendum you may have the recall. That is one of the
planks of our platform, it is one of the things we dis-
cussed in our local. An agreement does exist between
my committee, whose names I have read, and myself.
Forty percent of the number of electors who voted at
my election may, if I refuse to do what this committee
asks me to do on the floor of this House—and that
committee must meet very often and find out what
public opinion is in the district of Assiniboia—if they
advise me and I refuse to do that they can apply the re-
call, and ask me to go back. In going back I have the
right of appearing before the people and giving an ex-
planation of my attitude...

Mr. Edwards: How many are on that committee?

Mr. Gould: It is a committee of fifteen that was ap-
pointed by a general gathering of the people from all
over the electoral district. Everybody was welcome, and
they got together and appointed that committee and
told them to proceed.

Mr. Edwards: Did my hon. friend place his written resig-
nation in the hands of that committee?

Mr. Gould: To call the document I have placed in the
hands of the committee a resignation is a misnomer. I
did not place my resignation in the hands of the com-
mittee. That would be a very difficult thing to do in prac-
tice. It is an idea that has gradually attached itself to the
principle of the recall. It is not correct to say that you
place your resignation in the hands of a committee. I
have not been asked to do that. Some of the members of
my committee did put it that way, but after an explana-
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tion they could all see the reason why such a thing could
not exist.

Mr. Edwards: Would my hon. friend be good enough to
place that agreement on Hansard for the information of
the House?

Mr. Gould: The committee hold that agreement. I also
have a copy, but I haven’t it here. It is something that I
would not be afraid to place on Hansard, and yet I do not
think it absolutely necessary. I do not see what object it
would serve. We take the stand that any individual can
make whatever agreement he likes. Nothing can pre-
vent you having your private agreement with a commit-
tee or a man. I am very pleased to say that some planks
of our platform have been adopted by this Government,
and the day will come when the recall will also be
adopted. Public opinion will oblige whatever Govern-
ment is in power to adopt that principle. (House of
Commons, 1920, p. 1181)

The admission that he had, in effect, signed a recall notice three

weeks later led to a motion to make the practice illegal under the

Dominion Franchise Bill, which was then before the House

(Dawson, 1933, pp. 189-90). There was no discussion of the effect

of the recall on Constitutional forms; there was nothing said of

the monarchic nature of parliamentary government; the larger

issues raised in The Federalist were not considered either. Instead,

the “scheme” was discussed in terms of its political wisdom, a

highly elastic notion, and of its generally unparliamentary charac-

ter. In the event, after the 1921 general election, many if not most

of those elected from the west on the Progressive ticket were sub-

ject to recall. For opponents, recall remained simply a means of

punishing instructed delegates for disobedience, which was con-

trary to their political or constitutional understanding of what a

member of Parliament was. It was not until the Dominion Elections

Act was revised during the spring of 1938 that any extensive dis-

cussion of the nature of representation by members of Parliament

took place.
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Mr. C.G. “Chubby” Power, Minister of Pensions and National

Health, introduced the bill on April 5, 1938. In the course of

defending changes to make the recall illegal under the act, he

remarked:

Another suggestion is to curb, if not to eradicate en-
tirely, the practice which has grown up in recent years of
submitting candidates to what I personally call a perfect
plague of questionnaires, pledges and written undertak-
ings that he will take such and such a course of action if
elected... Our contention is that this forces a candidate
to make a pronouncement, under duress, so to speak,
on matters of which he cannot, during the election pe-
riod, have had time to make a comprehensive study. It
takes away from him and from the people themselves
certain rights and is to some extent a negation of our
democratic system of government whereby every mem-
ber of this house represents all the people of Canada and
not any individual class or section. (House of Com-
mons, 1938a, p. 2040)

A few weeks later, when the bill was discussed in committee,

Power again made the argument that the MP is “a representative

of the whole dominion” and not “a mere delegate of a class or

group or section” (House of Commons, 1938b, pp. 4393-4). Here

he was on solid formal Constitutional as well as practical constitu-

tional grounds. Elected members of the House of Commons are

members of Parliament, not merely deputies or quasi-ambassa-

dors from Assiniboia, as Gould seemed to assume. At the same

time, however, one cannot help notice that Power was arguing in

favour of a substantive political practice using the language of pro-

cedure and form. By the 1930s, it would seem, debate on the

nature of representation, which is highly ambiguous, had hard-

ened into a kind of doctrine or dogma. Members of the opposition

thought there was something false in Power’s argument, and they

were right. But they were unable to state their objections in per-

suasive constitutional language. Power won, even if he did not

win over, because he spoke for the government.
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Direct democracy in the west

Federalism, John Stuart Mill once argued, allows for experiments

in governing, much as liberal democracy allows for experiments in

living. It is no great surprise to learn that the governments of the

western provinces, as well as MPs from the west, tried to intro-

duce direct democracy measures. In 1912, in Saskatchewan, the

Liberal government of Premier Walter Scott introduced the Direct

Legislation Act (S.S., 1912-13, c. 3). It provided for a 90-day inter-

val following the close of a legislative session for a referendum

petition to be submitted asking that a specific measure be referred

to a vote of the electorate, excepting only measures granting sup-

ply. Some acts could be declared exempt from this provision if

explicitly so identified, passed by a two-thirds majority, assented to,

and proclaimed. A parallel initiative provision was also included.

Argument in favour of these measures was usually made in the

language of democratization, familiar from the House of Com-

mons, and of an alleged historical shift of the locus of sovereignty

away from the king and onto the people. No concern was voiced

regarding the formalities of parliamentary government. Nothing

was said of the Crown as a safeguard of constitutional liberties,

nor of the limitation upon government action that the existence of

the Crown entails.28 As Elizabeth Chambers remarked in her

extensive analysis of the legislation, “little concern was expressed

for the effect that the proposed system would have on the role of

the lieutenant-governor or the Cabinet, or how the parliamentary

system of government would function without strong political

parties” (Chambers, 1968, p. 62). The premier had grave doubts

about the constitutionality of the bill, notwithstanding the great

political appeal of “increased democratization.” He then decided

to submit the direct legislation package itself to a referendum and

set a double threshold: 30 percent of the electorate was required

to take part, and a majority had to approve the proposal.29 The
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high level of support required for passage and the low level of pub-

licity accorded the referendum ensured its defeat, notwithstand-

ing the five-to-one vote in its favour.30 As a result, the Direct

Legislation Act was repealed at the next session.

Alberta, not Manitoba, had the most extensive experience with

direct democracy and gave this political doctrine the most exten-

sive statutory expression. However, it was in the province of Man-

itoba that the incompatibility of populist measures and direct

democracy with the Constitutional forms of responsible govern-

ment was first decided in the courts. Manitobans climbed aboard

the direct legislation bandwagon rolling across the prairies in

1916, but they had been flirting with the idea for some time before

that, chiefly in the pages of the Grain Growers’ Guide. In 1910, and

again in 1914, the Liberals included direct legislation in their elec-

tion platform, but they were unsuccessful at the polls. In the

spring of 1912, Premier R.P. Roblin delivered a speech, famous in

its day, denouncing direct legislation as “a denial of responsible

government and a form of degenerate republicanism” that was

being advocated by Liberals, who were “inflammatory dema-

gogues, in order to pull the underpinning out from the British

Empire.” The conservative party, he thundered, “will have none of

it!” (Manitoba Free Press, April 12, 1912. Also quoted in Morton,

1944, p. 285; Boyer, 1992b, p. 88; Adamson, 1980, p. 51).

In January 1914, an opposition Liberal MLA, C.D. McPherson,

introduced a resolution calling for direct legislation, claiming the

measure “is in direct accord with the British principles of govern-

ment” (Manitoba Free Press, January 21, 1914). The government

opposed the measure and nothing happened until the Roblin gov-

ernment fell in 1915 and was replaced by the Liberals who

promptly passed the Initiative and Referendum Act (S.M. 1916, c. 59).

As might be expected, the act was hailed in the assembly as a tri-

umph of democracy, popular sovereignty, and the common sense

of the common people (Manitoba Free Press, January 25, 1916).

Limitations and Ambiguities 131

30 In the referendum, 26,696 of 161,561 eligible voted in favour, and 4,897
voted against. This amounted to 16.52 percent of the vote, just over half
the required number. See Smith, 1975, pp. 70-1.



Section 7 of the act gave the electors the power of making laws

and s.11, in conjunction with s.9 (1), provided for the submission

of laws to the electorate for censure and repeal. The essential fea-

ture was that the legislative assembly had passed a law that made

it possible for a body other than itself, namely the electors of Man-

itoba, to pass and repeal laws. Once the Legislature of Manitoba

passed this measure, however, the Cabinet had second thoughts

and decided to refer the act to the courts for a ruling on its consti-

tutionality.

Litigation in Manitoba

By agreement of all sides there was no argument at trial and the

Chief Justice of the Court of King’s Bench upheld the legislation.

In the Manitoba Court of Appeal it was ruled unconstitutional, a

judgement ultimately upheld by the Judicial Committee of the

Privy Council in a decision written by Lord Haldane.

In rendering their unanimous decision, Chief Justice Howell,

speaking with the rhetoric of a political scientist as much as with

the rhetoric of a jurist, began by rehearsing the forms and conven-

tions of parliamentary government. Sections 69 and 71 of the BNA

Act (1867) and s.9 of the Manitoba Act (1870) make it clear that

“the King shall be a part of each legislative body,” though his

duties remained unspecified and, therefore, must be found in con-

vention and “the unwritten law and history” (1 WWR, 1012 at

1015-16). Whatever those duties may be, he said,

If the proposed Act is within the powers of the Legisla-
ture, then all powers of legislation could be taken from
the Legislative Assembly and given to the democracy
and the Assembly could be wiped out. Representative
Government would cease to exist and there would be a
reign of pure democracy, and yet, into it there must be
placed the power of the King as the chief executive and
as part of the legislature.

Warming to his theme, Howell, CJ, continued:
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The Crown is a vital portion of the legislative power,
and there is no provision for the representative of the
King having any part in this proposed legislation, and
apparently there might be legislation in defiance of s.53
and s.54. The law apparently is to take effect without
the assent of the Crown. Who is to advise the Lieuten-
ant-Governor as to these bills which are voted on, and
who is to be responsible for the legislation? If a bill was
passed which did not meet with the approval of the
Chief Minister, the Lieutenant-Governor would be
without an adviser, and there would be no representa-
tive of the people responsible for the legislation. This, it
seems to me, would be legislation regarding the office of
the Lieutenant-Governor.

Then and now, altering the office of the lieutenant-governor is

beyond the legislative competence of any province or of the fed-

eral government; in 1919, it would have required a piece of impe-

rial legislation, and today it requires a constitutional amendment

taken under s. 41 of the Constitution Act (1982), which requires

unanimity.

Howell’s colleague, Justice Richards, agreed in even stronger

language:

In Canada there is no sovereignty in the people. So far as
we are concerned it is in the Parliament at Westminster,
and our powers to legislate are such, and only such, as
that Parliament has given us... Our legislature consists
of the Lieutenant-Governor and the Legislative Assem-
bly. To substitute the popular vote for that of the Legis-
lative Assembly would leave us without a legislature.

The other judges, in offering their reasons for judgement, agreed

the legislation was ultra vires the Legislature of Manitoba.

In short, the Manitoba Court of Appeal confirmed a number of

well known Constitutional forms regarding the nature of the leg-

islature in a parliamentary regime. The Crown is an integral part

of the legislature and its representative, the lieutenant-governor,

has to fulfill specified procedural duties in order that legislation
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be passed. In addition, however, the practical or substantive pur-

pose of the legislative assembly as a forum for debate, delibera-

tion, and amendment was also mentioned. Both substantive and

formal aspects of the legislature and the Legislative Assembly of

Manitoba were attacked in the “direct democracy” legislation.

On appeal to the Judicial Committee, Lord Haldane confirmed

the reasoning of the Manitoba court, adding that the purpose of

the constitution of Canada was “to form... a Dominion with a

constitution similar in principle to that of the United Kingdom”

(3 WWR, 1919, 1 at 4. These were, of course, the well-known

words of the preamble to the BNA Act). Their main point, how-

ever, was that

Their Lordships are of opinion that the language of
the Act cannot be construed otherwise than as in-
tended seriously to affect the position of the Lieuten-
ant-Governor as an integral part of the Legislature,
and to detract from rights which are important in the
legal theory of that position. For if the Act is valid it
compels him to submit a proposed law to a body of
voters totally distinct from the Legislature of which
he is the constitutional head, and renders him power-
less to prevent its becoming an actual law if approved
by a majority of these voters... Thus the Lieuten-
ant-Governor appears to be wholly excluded from the
new legislative authority.

These considerations are sufficient to establish the ultra vires char-

acter of the act.

Legal commentary

The legal argument as well as the political evidence laid before the

JCPC seem to be conclusive. However, as with other seemingly

authoritative decisions, where lawyers and law professors are

involved, nothing is conclusive. It is no surprise, therefore, that
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this decision by the JCPC has been challenged in the law journals,

though not in the courts.31

Most of this commentary fails to accord sufficient weight to forms

and procedures. To take but one example: at the same time as

Peter Hogg accused their lordships of deciding the issue on weak

grounds, namely the formal role of the lieutenant-governor, he

said they overlooked the stronger grounds to rule the Initiative and

Referendum Act invalid. “A more substantial objection could be

made to legislation by initiative and referendum,” he said, “and

that is, that the process bypasses the province’s legislative assem-

bly” (Hogg, 1992, 14.2(e), pp. 14-12. See also Morton, 1944, p.

288; Dawson, 1933, p. 58. On the other side, Cheffins and John-

son, 1986, pp. 74-5). If by “substantial” Hogg means that such an

objection may be rhetorically powerful because it appeals directly

to popular understanding of the assembly as an organ of self-gov-

ernment and democracy, that is, as a congress, there is probably

great merit to his words. However, the assembly, in a parliamen-

tary form of government, is but one element of the legislature.

Just as it is impossible for a legislature to function without an

executive council and without the Crown, so too, it cannot func-

tion without the assembly (except in emergencies when by con-

vention it is possible to govern by order-in-council). In other

words, Hogg’s objection to a process that “bypasses the province’s

legislative assembly,” applies equally to a process that bypasses

Cabinet or the lieutenant-governor. The formal composition of

the legislature includes all three elements.

So far as the issue of powers reserved to the electorate is con-

cerned, the importance of the Manitoba Initiative and Referen-

dum Reference is twofold. First, it brought to light very clearly the

formal conflict between the institutions of parliamentary repre-

sentative government and the requirements of direct or populist
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democracy. Second and more broadly, it illustrated the conflict

between the populist desire to exercise the power of government

against, not through, its formal institutions using whatever

agency is available to give effect to the popular will, whether or

not that agency is formally and legally compatible with existing

institutions. For this reason, notwithstanding the arguments as

well as the ruling of the JCPC, populist direct democrats contin-

ued to argue that “democracy” is not served by the institutions of

responsible and parliamentary government. This argument

involves both constitutional and Constitutional forms, which is to

say that the Manitoba reference indicated clearly that the conflict

between direct democracy and representative government is a for-

mal conflict before it is anything else.

Direct democracy in Alberta

Turning to Alberta: between March 1913 and April 1916, the

Alberta legislature enacted three laws providing for the initiative

and referendum (R.S.A. 1922, c. 6. Further amendments took

place throughout the 1920s and 1930s: R.S.A. 1941, c. 7). The

impetus for these measures came from the United Farmers of

Alberta, the most powerful social and political organization in the

province. Liberal premier A.L. Sifton introduced the bills and the

Conservative opposition was able only to criticize the details (see

Thomas, 1959, pp. 134-40). The operation of the act was nearly

identical to the proposals introduced in Saskatchewan. It was

used chiefly to obtain the views of the electorate regarding the

controversial question of prohibition.

In 1915, a petition was presented to the legislative assembly pray-

ing that a bill be passed prohibiting the sale of liquor. In 1916, the

Alberta Liquor Act was passed, the terms of which were practically

identical to the wording of a referendum that, in turn, was sup-

ported by a majority of those voting for it. Four years later, Nat

Bell Liquors, Ltd., was charged with violating the Liquor Act and

fined $200. The company appealed its conviction on two grounds

and eventually was heard by the Judicial Committee of the Privy

Council, Lord Sumner delivering the judgement (2 A.C., 1922,

128-68). Unlike the Manitoba Reference, however, the JCPC
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found the Alberta act constitutional because it had been passed

according to the required forms and procedures, even though it

deferred “to the will of the people” inasmuch as it was adopted

“without material alteration” of language used in the petition. In

fact, the provisions of the Direct Legislation Act required that the

language used in the petition be reproduced in the legislation,

which is to say, the act imposed a statutory duty on the provincial

legislature. As Berriedale Keith remarked,

the reasoning of the judicial committee seems to over-
look one vital point: the procedure under the act de-
prives the legislature of any deliberative function
whatever, and turns it into a mere machine for register-
ing the decrees of the people. It deprives the legislature
of the whole business of shaping a law, since it is not
permitted to make any substantial change, and it de-
prives the people of the profit to be derived from the in-
telligent discussion of the proposed measure by the
legislature. There is nothing in the judgement to show
that this aspect of the case was present to the Court, and
it is, of course, wholly contrary to British political views
to treat a member of the legislature as sent there simply
to carry out the instructions of his constituents (Keith,
1922, pp. 240-1. See also Scott, 1966-67, which essen-
tially echoes Keith’s objections).

In addition, as Peter Hogg pointed out, the effect of the law was to

require future legislatures “to enact whatever policies were deter-

mined upon by the initiative and referendum process,” which

clearly violated the rule that no legislature can bind its successor

(Hogg, 1992, 14.2 (e), pp. 14-13, 14; see also Conacher, 1992, pp.

188-9). In the event, the Direct Legislation Act was never again used

and, in 1958, was repealed “as a result of someone making inqui-

ries about the possibility of using it” (Boyer, 1982, p. 34). Ordi-

nary political practice proved more decisive than the legal

reasoning of their lordships or criticism of it.

In April 1936, the Legislative Assembly of Alberta passed the

Social Credit Measures Act along with “the first recall bill ever to be

passed in the British Empire” (Mallory, 1954, p. 67). The story of

the passage of the Recall Act and its first use, against the premier,
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has often been told, usually with glee by individuals who were

opposed not only to Social Credit and William Aberhart, but to

the spirit of self-sufficiency and initiative that the Social Credit

legislation symbolized to Albertans.32 The Social Credit legisla-

tion, nearly all of which was either disallowed or reserved by the

lieutenant-governor, was inspired by the same doctrines of repre-

sentation as was the Recall Act. The lesson would appear to be

that, for different reasons, the complex of laws intended to imple-

ment direct democracy and institute populism were withdrawn

because they proved incompatible with the practices, conven-

tions, and forms of parliamentary government. Chubby Power

knew this beforehand. William Aberhart found out the harder way.

Direct democracy in BC

That left only British Columbia. In fulfillment of an election

promise by Liberal premier John Oliver, late in March 1919, Brit-

ish Columbia passed an Act to Provide for the Initiation and Approval

of Legislation by the Electors (SBC, 1919, c. 21). It was not pro-

claimed after being passed, however, pending the outcome of the

Manitoba case. When the judicial committee handed down its

decision in July, the law was not proclaimed at all. The reason,

according to the attorney general of the day, Mr. J.W. de B. Farris,

was because of “the uncertainty as to its constitutional validity”

(Adams, 1958, ch. 1, fn. 14, p. 166). It was listed in the Statutes of

British Columbia until 1923 but was not included in the Revised Stat-

utes of B.C. of 1924, except as a note indicating it was never in force.

The act remained on the statute books, never having been repealed

and, as Patrick Boyer observed in 1992, “could become law if pro-

claimed by the lieutenant-governor” (Boyer, 1992b, p. 93).

Over the years, several plebiscites have been organized in BC

under provisions of the Elections Act, most of which involved beer,

wine, or daylight savings time. On July 5, 1990, shortly after the
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demise of the Meech Lake Accord, the Social Credit government

of William VanderZalm introduced Bill 55, the BC Referendum Act,

for first reading (RSBC, 1990, c. 400). The government went out

of its way to ensure that the legislation was compatible with the

traditions of Parliament. Sections 4 and 5 explicitly indicated that

the results were advisory only for the government that enacted it.

After expressing a certain amount of misgiving, both from the

Social Credit government and from the NDP opposition, two

questions were submitted to voters in conjunction with the Octo-

ber 17, 1991 general election (BC Legislative Assembly, 1990, pp.

11294-5). The first dealt with the citizens’ right to initiate a refer-

endum and the second asked whether voters were in favour of a

right of recall. Both questions received very strong support from

the electorate, though the government that sponsored them was

defeated and the NDP was left to deal with the results. Even-

tually the new government appointed a committee to look into

the kind of process that British Columbians wished to see in

place, and in late November 1993, they produced their Report on

Recall and Initiative.

A tone of reluctance permeates the report. At one point the com-

mittee echoed Patrick Boyer and said, “it must be acknowledged

that the concepts of recall and initiative are alien to our parlia-

mentary system of government.” If, nevertheless, support for

such measures was widespread, this “may be a symptom of the

anger and resentment that many Canadians feel towards the insti-

tutions of our contemporary political systems” (British Columbia

Legislative Assembly, 1993, p. 10).33 Notwithstanding the reser-

vations of the committee and, no doubt, of the government of
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Michael Harcourt, the required legislation was quickly passed

(RSBC, 1996, c. 398). The recall provisions have, in fact, been

invoked. Whether the legislation has been a political success is a

matter for the citizens of BC to determine. Formally, the law cer-

tainly looks to be constitutional. Were it ever tested in the courts,

an adverse judgement would probably turn on the weight

accorded conventions and privilege, aspects of the constitution

that courts are reluctant to examine. On the other hand, in the

New Brunswick Broadcasting case, Canadian courts have shown

no reluctance at all in ruling on questions of privilege (New Bruns-

wick Broadcasting Co. vs. Nova Scotia [1993] 1 S.C.R. 319), so no

one can say with confidence what the courts might say, in this

area as in so many others.

Let me turn briefly, to my second point, the existence of a genuine

tradition of popular sovereignty within the formal Constitutional

structure that assumes the sovereignty of the Crown.

Popular sovereignty and confederation

It has become an interpretative commonplace that the Fathers of

Confederation were primarily dealmakers, not philosophers like

the American Founding Fathers. Jefferson, Madison, Hamilton,

they say, were philosophers; Macdonald and Galt and Cartier

surely were not. John Ibbitson wrote not long ago in the Globe and

Mail: “The Americans rightly revere their founding fathers; the

American constitution is a magnificent thing. The Fathers of Con-

federation, on the other hand, should have been horsewhipped…

Maybe it was the champagne at Charlottetown, or the rain at

Quebec. But the framers of the British North America Act

bequeathed Canada one of the democratic world’s worst consti-

tutions” (Ibbitson, 2000, p. A4). Academics are usually more

evasive than journalists and would never dream of declaring the

Canadian constitution one of the worst. Instead they damn with

the faintest of praise.

In 1962, for example, Peter Waite, in his classic study, The Life and

Times of Confederation, remarked that “Confederation had a funda-

mentally empirical character” (1962, p. 24). A year later, Frank
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Underhill announced in his Massey Lectures, “the Canadian Fathers

[of Confederation] in contrast to the US Founders, were ignorant

of philosophy” (1964, ch. 1).34 According to Ed Black, “Confeder-

ation was born in pragmatism without the attendance of a readily

definable philosophic rationale” (1975, p. 4). Donald Smiley

agreed: “Unlike Americans in the eighteenth century… Canadians

have never experienced the kind of decisive break with their polit-

ical past, which would have impelled them to debate and resolve

fundamental political questions” (1980, p. 185). In 1987, Phil

Resnick had the temerity to suggest that the Fathers of Confeder-

ation might actually have read a few books and applied some of

the insights of Montesquieu to the development of the constitu-

tion (1987, pp. 97-115. See also Ajzenstat, 1987a, pp. 117-120;

Preece, 1987, pp. 121-24; and Resnick’s reply, 1987, pp. 125-29).

A decade later, however, commentators had strongly restored the

old orthodoxy (Martin, 1995), and as late as 2000, Ramsay Cook

could magisterially sum up a generation of opinion: “It is well

known that the Fathers of Confederation were pragmatic lawyers

for the most part, more given to fine tuning the details of a consti-

tutional act than waxing philosophical about human rights or

national goals” (2000, p. 82).

Cook’s opinion was clearly untenable when he wrote it, chiefly as

a result of the outstanding restorative analyses of Janet Ajzenstat

(1999; 1987b; and forthcoming). The Fathers of Confederation

were not just empirical, pragmatic lawyers, devoid of coherent

opinions, ideas, or political vision, which is all that is usually

meant in this context by the term “philosophy.”

As Ajzenstat said, “if we were to rely only on what we know of the

Fathers from the Charlottetown and Quebec Conferences, it

would be easy to conclude there’s no philosophy in our founding.

The meetings were held behind closed doors; we have records,

though not complete ones. What we have indeed seems to show a

pragmatic group of men with their minds on business, doing a

deal. There’s no philosophy on parade” (Ajzenstat, et al., 1999, pp.

2-3). But when we look at the debates over accepting or rejecting
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the deal, or the “treaty” as Macdonald liked to call it, a different

picture emerges.

In this context they thought about ratification and about how to

legitimate the new body politic. The issues of legitimating and of

founding a new regime go to the heart of political philosophy.

Whether they wanted to or not, legislators in every one of the

assemblies in British North America were driven to philosophize

about the new government. They spoke of liberty, political partici-

pation, the duties of representatives, of ambition and how to keep

it within bounds, of loyalty and patriotism, of political obligation

and obedience to law. Most importantly, they were compelled to

address the central question in the issue of ratification: will legis-

lative resolutions suffice to legitimize the founding of the new

nation or must the sovereign people be consulted directly?

Because they have focussed so strongly on the formalities and

doctrines of the Constitution and on a simple and abstract tale of

evolution, “from colony to nation,” Canadian historians and polit-

ical scientists have simply accepted, in Peter Russell’s words, that

“at Canada’s founding its people were not sovereign, and there

was not even a sense that a constituent sovereign people would

have to be invented” (1993, p. 5). But as Ajzenstat proves beyond

question, this is not so. Conservative or Liberal, pro- or anti-Con-

federation, the starting point was that the people are the reposi-

tory of rightful constituent power. Here’s one statement,

uncontradicted because it was so widely assumed to be true: the

“people are the only rightful source of all political power,” said

James O’Halloran, in the Canadian Legislative Assembly, on

March 8, 1865 (reprinted in Ajzenstat, et al., 1999, p. 449). The

only issue of moment was: how were the people to make their

wishes known?

One side, mostly anti-Confederation, argued for consultation by

referendum or a single-issue election in each province. “The prin-

ciple which lies at the foundation of our constitution,” said Wil-

liam Lawrence of Nova Scotia, “is that which declares the people

to be the source of political power” (reprinted in Ajzenstat, et al.,

1999, p. 385). O’Halloran in the Canadian Legislative Assembly

agreed: “If we [legislators] do not consult the people, we arrogate
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to ourselves a right never conferred upon us, and our act is a usur-

pation” (reprinted in Ajzenstat, et al., 1999, p. 45). William

Gilbert of New Brunswick sounded a lot like Locke: “The only way

in which the constitution of a free, intelligent and independent

people can be changed at all,“ he said, “is by revolution or the con-

sent of the people” (reprinted in Ajzenstat, et al., 1999, p. 408). By

implication, in Gilbert’s view, Confederation was a Canadian Rev-

olution. Gilbert was not alone in his opinion. J.S. Helmcken of BC

declared, “it is for the people to say whether they will have confed-

eration or not” (reprinted in Ajzenstat, et al., 1999, p. 411). On

the other side of the continent, Thomas Glen of Newfoundland

said: “The constitution was granted, not to the House of Assembly,

but to the people of Newfoundland,” and he considered the peo-

ple were entitled to be consulted before the House of Assembly

came to a decision (reprinted in Ajzenstat, et al., 1999, p. 394).

These appeals to popular sovereignty, it nearly goes without say-

ing, were passionate and principled because the individuals

involved on all sides of the issue thought that a great deal was at

stake. James Currie of Canada said the new arrangement would

“vote away our whole constitution” (Reprinted in Ajzenstat, et al.,

eds., 1999, p. 439). George Sinclair of Newfoundland said the del-

egates at Quebec City had “signed away our rights” (reprinted in

Ajzenstat, et al., 1999, p. 401). These were sentiments that

expressed a clear sense that what was happening could not be

undone. This was a constitution they were debating and constitu-

tions are intended to endure. Said Benjamin Seymour of Canada:

“Here you propose to change the constitution—to change the

whole fabric of society—in fact to revolutionize society, without

asking the consent of the people, and without the possibility—at

any rate the reasonable possibility—of this important change ever

being reconsidered” (reprinted in Ajzenstat, et al., 1999, p. 431).

Stewart Campbell of Nova Scotia was concerned that, if the mea-

sure were passed now, “it will be passed forever—the doom of

Nova Scotia will then be sealed” (reprinted in Ajzenstat, et al.,

1999, p. 375).

The other side, mostly pro-Confederation, said that Parliament is

the people and parliamentary resolutions are enough. John Mer-

cer Johnson of New Brunswick remarked: “The legislature when
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they meet are the people, and they have the power to deal with all

questions that may occur during their existence. They are the peo-

ple for all legislative purposes” (reprinted in Ajzenstat, et al.,

1999, p. 411). David Christie of Canada said: “ Submitting a stat-

ute to the popular vote in order to give it force of law is unheard of

in British constitutional practice.” Many, many others agreed with

the sentiment that direct consultation was simply “un-British”

(reprinted in Ajzenstat, et al., 1999, p. 438).

But an appeal to tradition is a very weak appeal, and the parlia-

mentary party buttressed their argument with criticism of what

they called unbridled democracy, mob rule, or extreme democ-

racy. They had in mind, and many could recall, the populist

excesses of Papineau and Mackenzie in 1837. Thus Sir John A.

remarked:

Sir, a reference to the people—a direct reference to the
people—of a question of this kind may be the means by
which a despot, an absolute monarch, may get that pop-
ular confirmation and approval which he desires for the
laws necessary to support a continuation of his usurpa-
tion. It may be the means by which a despot, at the point
of the bayonet, may ask the people to vote yea or nay on
a measure he proposes; but in every free country where
there is a constitution at all, the vote must be taken by
the constituted authorities, the representatives of the
people, and not become a mere form and cover to tyr-
anny, but a measure which accords with the calm and
deliberate judgements of the people, as expressed
through their representatives. (Reprinted in Ajzenstat,
et al., 1999, p. 459)

We note in passing not only that Macdonald sought “the calm and

deliberate judgements of the people, as expressed through their

representatives,” but that the judgement of the people was final.

Such sentiments and arguments would be entirely at home in The

Federalist Papers.

Moreover, Macdonald was suspicious of direct consultation

because a referendum cannot represent the people or their calm

and deliberate judgement. All it can do is represent the majority of
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the moment—what older contemporaries, J.S. Mill and

Tocqueville, feared as the tyranny of the majority. In contrast, Par-

liament protects all the people by protecting the opposition as

well as the ministry. Here is Macdonald’s description of the pro-

posed federal Parliament:

We will enjoy here that which is the great test of consti-
tutional freedom—we will have the rights of the minor-
ity respected. In all countries the rights of the majority
take care of themselves, but it is only in countries like
England, enjoying constitutional liberty, and safe from
the tyranny of a single despot or of an unbridled democ-
racy that the rights of minorities are regarded. (Re-
printed in Ajzenstat, et al., 1999, p. 206)

The minorities Macdonald was concerned with were political

minorities, not religious, or ethnic or visible minorities, and Par-

liament, he said, respects minorities better than referendums.

Better to make constitutions by Parliaments, he said—to say

nothing of ordinary legislation—because Parliaments better

respect the opposition, and so better respect the sovereign people.

So there are the two genuine sides to the debate over the constitu-

tion, the one fearing the destruction of existing liberties if the new

constitution were adopted, the other promising that liberties best

will be protected if this same constitution were adopted; the one

appealing directly to the people because a revolution is happen-

ing, the other appealing to Parliament because it is the best way to

forestall the disorder of violent revolution. Unlike the dogmatic

certainties of their successors, where “democracy” was evoked in

opposition to “Parliament,” the political minds of the Confedera-

tion period understood the need to harmonize practice and princi-

ple, substance and form.

Conclusion

Machiavelli once said: “a country that is compelled to change its

constitution is unhappy.” In the present context we must wonder

whether the appeal to direct democracy today is akin to the appeal
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of 90 years ago in Western Canada: the present constitution has

usurped liberties and must be changed; the present constitution

cannot make visible and reconcile our interests and our pride. On

the contrary, it is a source of shame and frustration. If, indeed,

British Columbians or Albertans do feel that way, then the only

remedy is Locke’s “appeal to heaven,” which as Gilbert and Sey-

mour well knew from the words just quoted, meant revolu-

tion—or as we say nowadays, “rebalancing the federation” or even

“reconfederation.”

That is, perhaps, the only remedy for the usurpation of liberty.

Readers of Donald Savoie’s Governing from the Centre, or those who

have read the report of the “Citizens Forum on Canada’s Future,”

will know a case can be made that liberties have been usurped.

The only question is: can a change of regime in the direction of

direct democracy restore them? Or will it lead to precisely the

kind of tyranny that Macdonald feared? These are questions for

citizens, not political scientists, to consider, even though an

answer can appear only in the hard realm of political action, where

many sparrows fall.

My third point, then, can be stated with brevity: if Canadians, or

perhaps only British Columbians, or Albertans, or Quebeckers,

seek to exercise directly those powers reserved to the electorate,

they will have to confront and deal with inhibiting Constitutional

formalities as well as a more encouraging constitutional sub-

stance.
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CHAPTER 9

The Substance of Reform

Discussion by Scott Reid, MP

Let me start by going through a number of the themes that Profes-

sor Cooper has hit upon. He started by making reference to the

Constitution of Canada, which he says is not as favourable

towards the introduction of direct democratic measures as the US

Constitution.

I might rephrase that slightly. I don’t think I would be wrong in

saying that the written constitution in Canada would seem to be

unfavourable towards direct legislation, whereas the unwritten

constitution allows more freedom. This is curious because our

written constitution is really the American-style part of our con-

stitution, and the unwritten part of it is the British-style part of

our constitution. This, in itself, reflects the fact that we have

evolved from our British roots. We were really the first society

within the British context, aside from the American colonies, that

actually had any form of written constitutional framework. This

indicates the flexibility of that particular system.

I will break Barry Cooper’s chief premises into three.

Parliamentary system hinders direct democracy

The first is that Canada’s monarchial/parliamentary system is not

as congenial to direct democracy as is the US congressional sys-

tem, for a variety of highly technical reasons that are based on the
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nominal derivation of sovereignty in Canada and in all British

societies from the Crown, rather than from the people. This is the

essence of the reference decision in Manitoba, and also of the

countering decision in the Nat Bell liquor case that decided that

Alberta’s direct legislation law was, in fact, constitutional. This is

the source of the distinction Prof. Cooper makes—quite a good

distinction between “directory” versus “mandatory” referenda.

Directory referenda are those that offer direction to the govern-

ment, but do not actually force it to act in a certain way. The more

common parlance for distinguishing between these two type of

referenda is: “advisory” versus “mandatory.” We would find that

advisory referenda are permissible; mandatory referenda are not

constitutionally permissible. Note, however, that “Nothing is

conclusive where lawyers are involved,” and the Manitoba and

Alberta jurisprudence has been challenged in the law journals, if

not in the courts.

Indeed the argument in favour of direct democracy, and of the

validity of direct democracy, goes back much earlier than the Man-

itoba and Alberta cases, to Albert Venn Dicey, the great British

constitutionalist. He wrote in favour of Swiss-style referenda and

their legality in the British constitution in his Introduction to the

Study of the Law of the Constitution. This view is also something that

has appeared in our own jurisprudence as recently as the Supreme

Court reference regarding Quebec sovereignty, in which the

Court decided that a provincial referendum on sovereignty could

impose a federal obligation to negotiate.

What they meant, of course, was ambiguous. I’m almost the only

person in Canada who seems to be prepared to say that this was a

very poor decision, and not just this part. It was a poor decision in

general, reflecting the generally low quality of Supreme Court

decisions in Canada. But it was a decision nonetheless that could

mean that the federal government is required to come to the table

in good faith to negotiate sovereignty, or to negotiate a number of

other things that could be put forward in a provincially-sponsored

referendum. This implies that some federal sovereignty is being

moved to another locus of power, and if it can be moved to a pro-

vincial electoral body, then surely it could be moved to other

sources of sovereignty.
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In consequence of the Supreme Court ruling in the Quebec Seces-

sion Reference case, both the Parti Qu�b�cois and the Liberal

Party of Quebec have been considering the possibility of a

referendum that they expect would force the federal government

to negotiate on such issues as transfers of tax points. I was in the

House of Commons recently asking a question on just this matter.

The so-called “firewall” group, consisting of Ken Boessenkool,

Stephen Harper, Andy Crooks, and a few other people, also has

made reference to this Supreme Court decision in suggesting that

Alberta could hold a referendum on compliance with the Canada

Health Act. So there is, in fact, some movement there both prior to,

and since, the two decisions to which Prof. Cooper refers.

I also want to indicate that when we deal with the written text of

our constitution (which is widely seen as being tremendously

conservative, and presenting tremendously high formal barriers

to change), we actually see remarkable flexibility. This has been

true both of our own constitution and of the constitutions of Brit-

ish-style parliamentary democracies over the past century. The

most striking example of this flexibility is the concept of the

divisibility of the Crown. In a process of constitutional evolution

that started at about the time of the First World War, and came to

fruition in 1931 in The Statute of Westminster and in the late 1940s

with the creation of an Indian Republic within the Common-

wealth the divisibility of the Crown was established. The unity of

the Crown, which was the central guiding constitutional principle

of British parliamentary democracy, was completely abrogated,

and the idea of a plural Crown was formed, so that the Queen of

Canada is an entirely different person, legally, from the Queen of

England, notwithstanding the fact the same individual holds both

offices. Britain could become a republic; Canada would still be a

monarchy. That’s an indication of the kind of flexibility that the

Westminster style of parliamentary democracy shows on a much

more technically difficult question than this one.
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Structural differences between
Canadian and US systems

Turning from that issue, Professor Cooper says that Canada’s par-

liamentary system is structurally different from the congressional

system that we see in the United States (and also in Switzerland),

in ways that make direct legislation very difficult. I’m going to

quote here from Professor Cooper’s paper at some length, because

I think this lays out the argument very clearly.

Direct legislation originated not in a parliamentary sys-
tem, but in a congressional one, the essence of which is
that the body that represents the people is legally the
government. In a parliamentary regime, the House is
simply a legal body, charged with the task, not of gov-
erning, but of supporting a government. The House
does not choose a government. That task is performed
by the electorate, usually by means of returning one po-
litical body to the House with a majority of members.
All of these procedures constitute a set of procedural
forms that cannot be easily accommodated to the proce-
dures of direct democracy. [Editor’s note: This is a quote
from Prof. Cooper’s shorter paper as actually presented to the
conference. This argument is amplified in the previous chapter.]

I am going to take issue with this, and suggest that on this particu-

lar point, Professor Cooper is incorrect. I can’t identify what the

mechanisms he’s referring to might be. It seems to me that the

inclusion of the government in the House of Commons is entirely

a convention in this country, and is in no way formally

constitutionalized. The House is not formally subsumed in the

government, and is not formally a part of the government. Now

the converse of this—but it is a reinforcing point—is that in a con-

gressional system, the House of Representatives and the Senate

are not part of the government either, or to use the American

term, they are not part of the “Executive.” Remember, in strict,

legal, Canadian language, the government is what the Americans

refer to as the Executive. The House of Representatives and the

Senate are the legislative branch of government, whereas the pres-

ident and the various offices that he appoints are the government

in the term we would understand it, or the Executive branch of
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the state. Thus, rightly understood, the legislative branches in

Canada and in the US are on roughly equal footing.

Empirically, this is why it has been so easy to adopt referenda in a

couple of other parliamentary systems. In Australia, the constitu-

tion is amended exclusively by popular vote in referenda. In New

Zealand, we see citizen-initiated referenda very firmly taking

hold, and becoming an important part of that country’s political

process.

Direct democracy is not culturally unsuitable
for Canadians

Professor Cooper’s final point is, I think, his strongest and most

insightful. He rightly notes that a bogus argument is frequently

presented. It’s almost a truism among Canadian political com-

mentators that Canadians are culturally unsuited to direct legisla-

tion because we are more deferential and less individualistic than

Americans. This is what I would describe as the “Margaret

Atwood/June Callwood/Pierre Berton/Edgar Friedenberg/Sey-

mour Martin Lipset/John Ralston Saul/CBC/ Toronto Star/

Maclean’s” view of Canada. It is nonsense. I thank him for making

that point.

The particular version of the extraordinary myth that Prof. Cooper

takes on is the claim made by Ramsey Cook, Frank Underhill, and

a thousand lesser lights, that the original intent of Canada’s

founders was to produce an elite-driven, consociational represen-

tative system in which direct legislation is firmly rejected. Mr.

Cooper cites the brilliant work of Janet Ajzenstat in this matter. I

assume that his reference was primarily to the book Canada’s

Founding Debates, which is edited by her, a book that I would rec-

ommend everyone read. It contains the edited Confederation

debates of the various provincial legislatures that took place in the

1860s, which demonstrate that individualism and popular sover-

eignty were quite central to the political culture of Canada at the

time. He quotes some excellent examples; many more could be

cited.
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I’ve done my own research in this area, and it confirms exactly

what Professor Cooper is saying. You can see a piece on my web

site that was printed in the National Post in August or September

of 2000 called “Individualists from Day One,” which makes a sim-

ilar argument based upon similar archival research.

To make the point as well from a different source, I have here a

copy of a pamphlet that was written by D’Arcy McGee. It’s been

out of print for 137 years. The only copy, other than the one I have

in my hand, is the one on my hard disk, plus the original copy in

the National Archives. We have not, in Canada, done ourselves

any great service in terms of collecting our founding documents.

Let me read what D’Arcy McGee said, because it reinforces what

Professor Cooper is saying. McGee says:

We have in British America the same problem to solve
that was put before the Greeks. To the vast majority of
our population, the monarchial idea is respectable if not
venerable, is full of the promise of permanency, without
being considered, in any respect, incompatible with the
largest liberty. The vast majority either born amidst or
long-accustomed to the greater equality of fortunes and
greater laxity of manners which characterize those like all
American communities when compared with European
countries, have necessarily very decided democratic ten-
dencies working within them. To regulate this two-fold
movement of our public mind, to see that freedom suf-
fers nothing while authority is exalted would seem to be
our task in the times on which we have fallen.

I think that greatly strengthens his case.

But in addition, there is further strength to the argument Profes-

sor Cooper is making in the fact that when one looks at America’s

founding documents, one discovers that they were not, in fact,

written by a group of people who favoured direct democratic mea-

sures. Quite the contrary; in America in the 1780s there was a

much stronger movement against direct democracy than in this

country in the 1860s. One need only read Madison’s commentar-

ies in The Federalist Papers to get a sense of how the greatest Ameri-

can constitutionalist felt about direct democracy. The most
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famous thing Madison said on this subject was: “Had every Athe-

nian citizen been a Socrates, every Athenian assembly would still

have been a mob.”

Even more striking than that is the utter absence of proposals for

direct democracy during the American ratification debates. Dur-

ing these debates, many resolutions were put forward as to

amendments that should be made to the American constitution.

Some States said, “We will not ratify unless we know that a Bill of

Rights, including a variety of amendments, is included.”

Among the amendments which are contained in Edward

Dumbauld’s documentary review of the ratification process are 90

different proposed amendments on such subjects as: double jeop-

ardy, self-incrimination, due process of law, just compensation,

excessive bail, the retained rights of the States, re-examination of

the facts before second trial, grand jury trials, freedom of speech,

quartering soldiers, the right to bear arms, and religious free-

doms. Out of 90 proposals, many of which were repeated in 10 or

11 different ratification assemblies, not one refers to direct

democracy.

So I’m inclined to think that if the Americans were able make the

leap from a process that was emphatically in favour of exclusively

representative democracy, and which completely rejected direct

democracy, then it seems entirely possible that Canadians could

do so as well.

References cited

Dicey, Albert Venn (1982 [1915]). Introduction to the Study of the Law of the
Constitution. Indianapolis: The Liberty Fund.

Dumbauld, Edward (1957). The Bill of Rights and What it Means Today. Nor-
man, Oklahoma: University of Oklahoma Press.

Hamilton, Alexander, John Jay, James Madison (1950 [1787-88]). The
Federalist. New York: Random House.

McGee, Thomas D’Arcy (1865). Notes on Federal Governments. Ottawa.

The Substance of Reform 157





CHAPTER 10

Q&A for Panel 3: Powers

Reserved to the Electorate

Gordon Gibson: I had a fascinating discussion with Scott Reid when he

was considering coming to this conference. In that conversation, he

reflected on how much trouble the matter of initiatives had been for his

party in the last federal election, particularly the question of the threshold

needed to activate initiative legislation. Would you care to tell us a bit

about that, Scott?

Scott Reid: I suppose everybody knows the context. You may recall

that during the last federal election, the issue came up as to

whether extreme measures would wind up being promoted by

means of citizen-initiated referenda. People were particularly con-

cerned about the question of the threshold. For years, the Reform

Party had a policy that said if three percent of the population initi-

ates a referendum by means of a petition, then a referendum must

be held. This was dropped from our policy platform, but became

part of the background documentation. Our new policy simply

said that when an issue is important enough, some form of initia-

tive should take place. So of course what happened was that when

the background documentation found its way into Liberal hands,

they presented this as part of the nefarious hidden agenda of the

Canadian Alliance Party and it was darkly suggested that this

would lead to referenda on a whole series of policies that were

unacceptable to average Canadians. The most notable of these

would be, of course, a referendum on abortion.

In this discussion, Gordon was really asking how one overcomes

this problem. Isn’t it going to come back and haunt you? In a
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sense, if you advocate citizen-initiated referenda, something like

this can always come back to haunt you for the simple reason that

as long as there is such a thing as a petition, and it is signed by

three, five, or ten percent of the population—or whatever number

you happen to choose—it is always conceivable that you can have

a referendum on question that will have been placed by an

unrepresentative minority. So, if ten percent of Canadians feel

strongly enough about something to sign up on it, but ninety per-

cent of Canadians oppose it, you will end up with a referendum on

an issue that most people oppose.

The Liberals were very skilled at presenting the suggestion that

somehow this potential scenario would lead to extreme minority

points of view being foisted upon the Canadian public and upon

our public policy. Of course this is nonsense. The proper answer

to a question like this one, when someone brings up “Won’t there

be a referendum on …?” (whatever it is that comes up) is simply

to say that nothing can get approved by referendum that is not

approved by 50 percent of participating voters.

I was asked this question repeatedly during the eight debates we

had in my constituency during the election. Of course, seeing that

this was supposed to be a weak point, my opponents would

always have someone get up and ask a question like, “Remember,

this is a rural constituency. Well, wouldn’t it be the case that we

would have referenda on questions such as completely banning

firearms? After all, most Canadians are urban.” (Or they’d ask a

question on whatever the issue was that they thought would reso-

nate best with the people present.) I would always come back with

an example, such as Switzerland, which has direct legislation, yet

hasn’t banned firearms.

The real point I would drive at is that people should think very

carefully when they’re talking about extreme measures. Direct

democracy is very different from what happens when legislation

goes through Parliament. In an election, about 60 percent of

Canadians participate, maybe a little bit less in the last election.

About 40 percent of participating voters cast ballots for the gov-

erning party. Party discipline is then applied to force that group to

accept decisions that are actually the will of a smaller group
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within the parliamentary caucus. So legislation can be passed that

has the support of a very tiny percentage of the population. In fact,

that is the standard way in which our legislation is made. Tyranny

comes very much from our elite-driven system of representative

government—not at all from direct democracy.

Question: Just on picking up on the referendum idea. Scott raised it and

Barry Cooper might want to comment. You mentioned the federal court

decision regarding a referendum vote in Quebec, and that if the majority

had voted for separation, then the federal government would have had to

negotiate with Quebec. You just left it there. I was wondering two things.

First, does that mean that the federal government would be forced to nego-

tiate, but that Quebec could leave anyway, or does it simply mean that we

would have some discussions, the outcome of which could go either way?

Second, what then happens to the rest of Canada? (We just picked Quebec.

Quebec is a good example, but there could be other referendums, on, for

instance, what happens to the rest of Canada—something that we might

view as a national issue, although the province would view it as a particu-

lar provincial issue.)

Scott Reid: Quite frankly, the court was remiss not to put some-

thing like that in its decision in order to clarify it. What it did

instead was say, “Well, democracy consists of the following

things …” and then put in a whole series of things that have noth-

ing to do with democracy (although they are fine principles, such

as minority rights, and so on).

With regard to this question, the Supreme Court decision simply

said there was an obligation to negotiate (section 88 of the deci-

sion). It didn’t say that it was an obligation to negotiate in good

faith, or that it was an obligation to negotiate so that you will

come to a conclusion. At some point in negotiations—real negotia-

tions—there are two possible outcomes. We can work towards

achieving a compromise, or one or the other of us can pick up our

marbles and go home. So an obligation to negotiate is actually non-

sensical, in my opinion, and it is a reflection of just how poor the

quality of thought is in our Supreme Court that this is out there.

What the court should have done is said in an obiter dicta, that is,

in the non-binding part of their decision, “We, using our position
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as senior people within the society, using our moral suasion, indi-

cate that you ought to follow some of these rules,” as opposed to

saying, “We, in our capacity as interpreters of the constitution,

tell you, you must follow this rule which we will not bother to

define for you.”

Barry Cooper: I have two responses. One is a quote from Hegel that

the owl Minerva flies at dusk, and political scientists can say what

happened in the past but we don’t like to look forward to the

future. The other is a quotation from Mike Walker who says we

should never be political in The Fraser Institute and I take that obi-

ter very seriously as well. I would say, however, that the Supreme

Court of Canada’s advisory decision in that particular case opens

up some absolutely fascinating possibilities about other provinces

acting in exactly the same way as the province of Quebec did to

force constitutional changes. I certainly agree with Scott about the

low level of intellectual rigour in the Supreme Court of Canada.

This, I think, proves it at least as much as Delgamuukw.

Question: I wanted to bring up two points relating to citizen-initiated ref-

erenda for legislation. The first is that a peer of Prof. Cooper’s who teaches

political science at the University of Hawaii said in an article in the

Encyclopaedia Americana that the Weimar Republic had citizen-initi-

ated referenda from 1919, and West Germany ripped that out of their con-

stitution in 1949 precisely because of the role that kind of citizen-initiated

legislation had in the rise of the Nazis to power. The second was with

regard to the role of citizen-initiated referenda in California. In the 2000

election, a dot-com millionaire in California proposed an initiative for

parental choice in education. He said he was going to put $25 million of

his money behind this initiative. The California Teachers Association said

they were going to put $30 million behind a campaign to oppose it. So the

whole campaign on that issue ceased to be one of reasoned argument and

became a question of who could buy the most expensive advertising agency

and the most television time for heart-wrenching commercials to manipu-

late public opinion emotionally. Reasoned debate goes out of the question

when that becomes a dominant theme. Could both of you comment on

those two issues?

Scott Reid: This argument comes up all the time—that there are

these fact-free discussions in referendum debates, and this, I sup-
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pose, would be as opposed to Canadian federal election cam-

paigns, which are models of representative democracy. Tongue in

cheek, I note that nobody would ever suggest in the midst of an

election campaign that the official opposition consists of

“holocaust deniers, prominent bigots, and racists.” Elinor Caplin,

a member of the Liberal Cabinet, did this on November 14, 2000,

in the midst of an election campaign. This kind of demonization

goes on in Canadian representative politics. Such nonsense could

never be successfully employed in a referendum campaign. We

know this because in 1992 the federal government tried to use

fear-mongering in a national referendum to do just that. It tried to

stage a referendum in which all the money would be on the “Yes”

side. It would form a consensus and browbeat people into submis-

sion both in the government party and in the opposition parties. It

completely failed. People can see through that stuff. The whole

debate on educational choice in the United States is becoming a

more and more informed debate over time—precisely because the

avenue of citizen-initiated referendum is available in so many

states. We are starting to see some movement in this area that

we’re not seeing in Canada.

With respect to the Weimar Republic (and I could be wrong on

this as I’m not a German historian), I believe that at no point was

the citizen-initiated referendum ever actually used in the period

either between 1919 and 1933 when Hitler came to power, or in

the period afterwards. Hitler did, of course, stage a revolution, but

he clothed it in constitutional terms and claimed that in fact he’d

always acted constitutionally and legally, and then proceeded to

carry out a series of bogus referenda which were about as free as

the sorts of elections that the Soviets used to conduct. The result

was overwhelming majorities in favour of his quite rapid erosion

of constitutional barriers. It was in removing such barriers that, as

a by-product, the initiative was removed from the Weimar consti-

tution. Other powers in Europe in the interwar period in the Bal-

tic States had initiatives, and (I stand to be corrected again) I think

in one or two cases initiatives may have gone forward. I think they

provided a more benign model than the Weimar model.

Barry Cooper: You can make the abstract observation that no rules

will ever ensure you have decent politics—I think that’s abso-

Q&A for Panel 3 163



lutely true. Decent politics depend on virtue, and character, and

so on. But this is not a major problem right now in Canada. It

might have been a problem in Weimar Germany. But that was

then, and this is now. Right now, it seems to me, initia-

tives—however they’re crafted—will benefit Canadians and will

probably improve our political order.

Andrew Petter: It strikes me in talking about direct democracy that

we shouldn’t neglect opportunities to bring decisions that are cur-

rently situated within legislative processes closer to the people.

Most of what we’ve been talking about with initiatives and refer-

enda and recall is giving citizens more influence on the legislative

process. But there are a number of ways in which we might take

decisions that are currently located within the legislative process

and relocate them within the citizenry. It seems to me that these

strategies may be more productive, because they don’t suffer from

some of the impediments—constitutional and otherwise—that

have been discussed here.

Let me offer three examples. One is to engage individuals directly

in government decision making. There was, for example, a very

successful effort by the Harcourt government to bring citizens to

the table to resolve land use issues. The constituent or citizens’

assembly that Geoff Plant has talked about is another example of

an attempt to do that, albeit in a representative way.

A second is to devolve power. I suppose at The Fraser Institute,

the most obvious example would be to turn decisions over to the

market place, but from a social democratic point of view, there are

other alternatives. The creation of community resource boards to

make decisions about the allocation of local resources and the way

they’re managed is an alternative strategy that involves citizens

making decisions that have often been poorly handled in the legis-

lative arena.

A third, which has a lot of history in Europe, is the use of institu-

tions—co-ops in particular—to enable those people most affected

by government programs to assume direct responsibility for their

design and delivery. In Northern Italy, for example, many social

services are provided by co-ops made up of the people to whom
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those services are delivered. Operating within fixed budgets, they

are in a much better position than legislators to determine how

those services can best be delivered. In this province, for example,

some Crown corporations might be turned into citizen co-ops.

Citizens would have a direct say in the running and functioning of

those Crowns in a way that would entail more accountability than

the current structure and more social responsibility than if they

were privatized.

The general point I want to make is that, when we talk about

direct democracy, we should not leave off the table the full range

of creative possibilities, including those that turn decision-mak-

ing power directly over to citizens rather than merely trying to

make the legislative process itself more accountable.

Scott Reid: I note everything that Andrew pointed to. He is quite

right about co-operatives and decentralization of power in the

case of provinces, municipalities, and so on. But I do have some

reservations about the whole question of constituent assemblies.

I had opportunity when I was living in Australia to attend the Aus-

tralian constituent assembly in which the issue of turning the

country into a republic was debated. The proposals put forward by

the assembly were then sent off to the voters, and a referendum

was held in 1999 in which, ultimately, the proposals were

rejected. The assembly was elected by a mail-in ballot. It produced

quite intelligent delegates on all sides, and a document was pro-

duced at the end of it. But then, under the rules that had been put

forward, the bureaucrats got hold of the document and proceeded

to turn some of the rather good proposals that the assembly had

had for a moderate, thoughtful, consensual sort of republic into

something that would have, in fact, gutted Parliament and given

the PM virtually dictatorial strengths. The Australian voters,

being intelligent people, rejected this in a national referendum. In

fact, it was defeated in every state. So, thank goodness referen-

dums were there to limit the power of constituent assemblies.
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Introduction

A fundamental reason for this book and the conference on which

it is based has been the fact that the new government elected in

British Columbia in the spring of 2001 had a specific agenda of

commitments on democratic reform, quite unique in Canada.

These commitments gave an air of tangible possibility to many

ideas for the improvement of our democracy that are usually, alas,

discussed with just about no hope of implementation.

Accordingly, it was appropriate to have the keynote presentation

given by the Minister Responsible for democratic reform, Hon.

Geoff Plant. The commitments, some already fulfilled and others

still promised, place British Columbia at the forefront of the

development of democratic governance in this country. This chap-

ter gives the BC government’s philosophy in this area.
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CHAPTER 11

Reforming Government

Geoff Plant

I want to congratulate The Fraser Institute for sponsoring this

conference on an important but marvellously intractable subject:

reforming politics. The subject is important, obviously, because

politics comprises the institutions, the rules, and the practices

that permit and limit access to state power. Politics, if you will, is

the space between the citizen and the state. But the subject of pol-

itics is also intractable, in the Oxford Dictionary sense of “not doc-

ile.” Politics is the thing we instantly recognize but cannot define.

It is elusive and ever-changing and is capable of seemingly infinite

expansion. In my former professional discipline as a lawyer, for

example, one of the great debates of the last quarter century has

been the argument that this thing called “legal reasoning” is actu-

ally just politics practiced under a different label. If all law is poli-

tics, then so, too, no doubt, sooner or later, is geology,

bird-watching, and Mariano Rivera’s splitter. But enough about

baseball. (There’s actually never enough about baseball, but I am

here to talk about reforming politics.) It was W.H. Auden who

said, “There is no such thing as the perfect democratic state, good

for all time.” Our political institutions will change, even when

we’re not paying attention to them. But as circumstances change,

so, too, will our attention focus from time to time on the need to

embrace more consciously the project of political reform. For my

part, this particular story begins on election night in British

Columbia in 1996.
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On May 28, 1996, the BC Liberal Party, of which I am a member,

lost a provincial election by six seats, despite winning the popular

vote. The election may, in fact, have marked a turning point in

BC’s political history, because the outcome prompted people of

every political stripe—even people not committed to any political

party—to take a good, long look at their electoral system. Some

said the system had failed us. Others argued the will of the people

had not been served. There was a call for electoral reform. That

call has really never ended. Fast forward, then, to 2001. We, that

is, the BC Liberals, went into the most recent provincial election

promising to create the most open, accountable, and democratic

government in Canada—with an implicit message that to meet

this goal we would need a complete review of how we run our

elections. In the run-up to the campaign, I told the voters of the

constituency that I sought to represent that I believed it was time

for change. Not just a change in the cast of governors, but change

in the way government works, and change even in the institutions

of government themselves.

Our campaign platform—the New Era document—laid out a

roadmap for institutional change. We committed to change the

public service, the operations of government, and to open up a for-

mal discussion about electoral reform through the mechanism of

a citizens’ assembly on electoral reform.

The job of this assembly would be to assess all possible models for

electing MLAs—things like preferential ballots, proportional rep-

resentation, and even the status quo. We also promised to give

the citizens’ assembly a mandate to hold public hearings through-

out BC and, if it recommended changes to the current electoral

system, to put those recommendations to the people through a

province-wide referendum. We were elected to keep these com-

mitments and we intend to keep them. But the results of the last

election have, for some, and perhaps only temporarily, shifted the

focus of the debate on electoral reform, because in the election of

2001, a strong majority of the popular vote translated in to a mas-

sive majority for one party in the legislature. The corollary was

that as a result, parties like, for example, the Green Party, received

a significant number of votes, but elected no representatives. The

question of electoral reform, raised in 1996, has not been
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answered, but it may have been redefined. At times, it seems to

me, the current debate has begun to focus excessively on ways of

ensuring that political parties are happy with the number of seats

they get on Election Day.

But surely the fundamental goal of elections and electoral reform

is not to serve the needs of political parties. Rather, the goal of

elections and electoral reform is to give citizens a voice in choos-

ing their government. Thus, the urgent question for 1996, for

2001, and for all elections yet to come, is this: How do we create a

system that better serves all of the people of British Columbia?

The history of electoral reform in British Columbia has tradition-

ally focused not on enfranchising political parties, but rather on

enfranchising voters. In 1876, for example, British Columbia

dropped property ownership as a qualification to vote, thereby

expanding the franchise. Forty years later, the province extended

voting rights to women. And then in the late 1950s, British

Columbia’s voting age from dropped from 21 to 19, and then in

1992, was reduced still further to 18 to conform to national stan-

dards. Even the most significant changes in the last 10 years of our

political history have tended to focus primarily on reforming poli-

tics to better serve the interests of voters. For example, the 1995

Recall and Initiative Act represented an attempt to put more power

in the hands of voters. Of course there is also a legislative history

in British Columbia of regulating political parties. That history

culminated in 1995 in a new Election Act—a statute about which

I’ll have more to say in a minute or two—that prescribes in 160

pages of mind-numbing detail the ways in which we are, and are

not, permitted to engage in electoral democracy.

The Election Act speaks to political parties, but the main focus of

electoral reform is and ought to be, not the political party, but the

voter. The challenge is to find ways to ensure that citizens are sat-

isfied with the politicians they have elected, and with the process

used to elect those politicians. It is not an easy task. I believe we

need to ensure that our inquiry is not limited to a mindset that

automatically identifies partisan representation as the benchmark

of a successful electoral system. The debate about electoral

reform, about government reform, is broader than the debate

about ensuring that the political parties are adequately repre-
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sented in the legislature. In the months since last spring’s elec-

tion, the new government in British Columbia has moved to

implement a range of reforms to the way we are governed. In his

speech at the Cabinet swearing-in ceremony on June 5, Premier

Gordon Campbell elaborated on his vision for open, accountable,

and democratic government when he said that he wanted BC’s

new government (and these are his words) “to reflect a funda-

mental change in attitude.” As he said, “The legislature is there to

serve the people, and the Cabinet is there to serve the legislature.”

He went on to say, “ Our legislature will be open. It will be a place

where we all learn from one another. It will be a place where we

strive to reflect the values of British Columbians and to unite our

province in common purpose.” Simply put, the government has

embraced the challenge of earning back some measure of trust

and respect for political leaders. One measure of political credibil-

ity must surely be the extent to which elected leaders keep the

commitments they made in seeking public office. We have been

working hard to fulfill our commitments. One of the first acts of

the new government was to honour the New Era commitment for

fixed election dates. So we have amended the Constitution Act of

British Columbia to provide that the next provincial election will

be held on Tuesday, May 17, 2005. Thereafter, barring dissolution

for loss of confidence, provincial elections will be held on the sec-

ond Tuesday in May every four years. The intention behind this

change is to disperse power from the premier’s office by ensuring

that the timing of elections can no longer be manipulated for

political or partisan purposes. The enactment of a fixed election

date means everyone in British Columbia knows that we, in gov-

ernment, have four years to keep our commitments, and that in

May 2005, the citizens of British Columbia will be able to hold us

to account for our record.

Similarly, we have followed up the fixed election date reform with

laws establishing a fixed date for the tabling of the provincial bud-

get and a set legislative calendar—reforms that were long over-

due—all with the goal of increasing public accountability. We

have introduced lobbyist registration legislation, not to regulate

the profession of lobbying, but to provide a measure of public dis-

closure of the significant volume of political persuasion and influ-

ence that takes place behind closed doors along the corridors of
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power. We have also committed to free votes in the legislature to

permit MLAs to vote freely on behalf of their constituents on all

matters not specifically identified as a vote of confidence for a New

Era platform commitment. Free votes help decentralize the power

base. Free votes, and an expanded role in government policy mak-

ing through the use of government caucus committees, help give

individual MLAs a real voice in the decision making process of

government—an opportunity to exercise individual judgement.

As well, they give the electors of constituency MLAs a more direct

voice in the legislature through their elected representatives. Free

votes is a reform that looks forward but does so by recalling a past

in which the firm hand of the whip played a less intrusive role in

the control of parliamentary governments. Free votes, govern-

ment caucus committees, fixed budget dates, three year ministerial

service plans, and a new approach to ministerial accountability

that creates personal financial incentives for ministers to meet

their government-wide and individual ministerial budgets are all

part of the toolkit for dispersing power away from the premier’s

office, out to ministers, and beyond them to the private members of

the legislature and the voters they were elected to serve. Reforming

recall and initiative legislation—another platform commit-

ment—will make it easier for citizens to hold MLAs accountable to

the people of this province. We are also working on legislation to

honour additional commitments targeting electoral reform.

I said we would come back to the Election Act. In the New Era docu-

ment, we promised to amend the Election Act to eliminate loop-

holes on disclosures of financial contributions to parties and to

include donations of labour, as well as to outlaw donations from

charities to political parties. These commitments represent a

response to some specific issues identified as problems with the

1995 Election Act. But in arguing for and expressing my commit-

ment to these particular reforms, I do not want to impose unrea-

sonable constraints on a public discussion concerning our

regulation of elections. I recently came across a marvellous speech

given in 1999 at Dalhousie by Roderick Macdonald when he was

president of the Law Commission of Canada. In that speech Pro-

fessor Macdonald talked about the limits of prescriptive regula-

tion as a tool for social change. He identified as one of the

misconceptions that has afflicted the law for the last half-century
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(and these are his words) “the belief that it is possible to make

people better by detailed Parliamentary prescription.” The follow-

ing is another passage from that speech:

Sustaining these misconceptions of law are two debat-
able suppositions about the motives and capacities of
human beings. One is that people are not able to func-
tion in society without the assistance of public officials
staffing specialized regulatory bodies. The other suppo-
sition is that people are naturally inclined to exploit one
another and will always try to extract disproportionate
advantage in situations of conflict.

From this perspective, and the perspective of those observations, I

believe it may be both timely and appropriate to encourage a

broader discussion about reforming the regulation of elections

themselves. Do we really need a 160-page Election Act? This brings

me back to the citizens’ assembly, which is, I believe, a noble idea,

but obviously one not without its practical challenges. British

Columbia is a unique political entity. We are neither New Zea-

land, nor Germany, nor Israel, nor anywhere else. Our population

is widely dispersed and diverse. Our expectations of elected repre-

sentatives are sometimes less than clear. And we cannot redesign

our electoral system without asking ourselves the question: what

is it that we expect our elected MLAs to do?

The fundamental objective of the citizens’ assembly takes us back

to the fundamental objective of electoral reform, that is, to create

a system that better serves all of the people. To achieve this, the

government of which I am a member believes that it is necessary

to take the question of electoral reform out of the hands of politi-

cians and place it in the hands of the people we are elected to

serve. The challenge, therefore, is to find a way to create a citizens’

assembly that effectively represents the citizens of this province

and gives voice to their concerns.

Premier Campbell has suggested that the citizens’ assembly

should be selected randomly, as are members of a jury. I’ve heard

objections to this proposal. Among them, of course, is the familiar

objection that we might not end up with citizens with the exper-

tise needed to address these complex issues. Well, that’s an inter-
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esting dilemma. It presupposes that democracy has become

incomprehensible to the citizens it is intended to serve. I am

unwilling to accept that contention. In truth, while I confess that I

might personally want to be at the front of the line at the first con-

gress of philosopher kings, we had better figure out how to ensure

that a system of government that is intended to work for ordinary

citizens is comprehensible to them.

But that is only the beginning of the list of questions about the

selection and process—and even about the idea itself—of a citi-

zens’ assembly, many of which, I am certain, you will have been

discussing and will continue to discuss here today. I am here to

reaffirm the commitment of the government of British Columbia

to political reform, and to a process that will engage citizens in a

dialogue about the difficult question of whether we should change

the way we vote for those who govern us. There is much that each

of you can add to the discussions about how to implement the

commitments we have made and intend to keep. I look forward to

hearing the results of your deliberations.

Questions for Geoff Plant

Ted White: Minister, I attended a meeting you were guest speaker at just a

few weeks ago, and I asked you questions about the referendum on Native

land claims. I was very buoyed by your answers and felt you had a commit-

ment to it. So I’m a little disturbed to hear the news reports in the last few

days that some research has been done into comparing a mail-in ballot with

a true electoral type of ballot for this referendum. Now keeping in mind

that the results of this ballot have to been seen to be valid and perceived to

be valid, what on earth was the thinking behind any idea that you could

run a mail-in ballot for this process? [Editor’s note: The referendum

has since been held, by mail-in ballot.]

Geoff Plant: I don’t think you can make good public policy deci-

sions, particularly expensive public policy decisions, without can-

vassing the options. The objective of the referendum is to give all

citizens of British Columbia a one-time opportunity in the form of

a vote on the principles that should guide the province’s treaty

negotiators as they sit down and negotiate treaties. The govern-
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ment is questioning what is the most effective, efficient, fair, and

affordable way to give affect to that commitment. In that regard,

we imposed upon the folks at Elections BC to give us a sense of

what the cost would be of some of the options, and we were much

assisted by their work in giving us a sense of what the range of

costs are.

Ted White: Minister, please do not throw away $8 million and have a

worthless result. Please consider very carefully that you need to produce an

electorally sound referendum.

Geoff Plant: The state of Oregon does electorally sound voting by

mail, so it’s not something that is completely unique. But thank

you for that.

David Elton: I’ve been working on direct democracy and parliamentary

reform issues for 30 years. This is the first time I’ve heard as clear a decla-

ration of intent on this issue in that period, and I thank you very much for

it. I think this is a window of opportunity that British Columbians should

take and seize and act on very quickly. We’ve never had anything quite like

this in Alberta.

My question, however, deals with a comment that was made this morning.

In all of these kinds of issues, the devil is in the details. So I want you to tell

us how your government is dealing with one issue that you indicated has

already been implemented, and that’s the issue of non-confidence votes. It’s

easy to say we’re going to provide a free vote for all non-confidence votes,

but then make all subsequent votes confidence votes. As a minister, how

are you going to determine which issues that come from your department

are to be confidence votes, and which one of them will not be?

Geoff Plant: The starting point is that confidence votes include

those things that are traditionally confidence votes, such as the

address and reply to the Throne and the budget. We have also

determined that it did not make much sense to encourage people

to run for office on the New Era platform, and then to say they

could vote against elements of that platform when they became

elected. It seems to me hard to figure out how they could have run

for office on that basis. But when you examine the New Era docu-

ment itself, you will see that some of the commitments in that
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document are expressed in precise terms, while some are

expressed more as principles or objectives. A precise manner of

implementing those objectives may well be something that will be

a subject of debate within the larger society, and even within the

caucus. You said that the devil was in the details. That’s right,

although I would put the point differently. The test of a commit-

ment to free votes lies in the reality of its implementation. That’s

a long way of saying “time will tell.” As an opposition party for the

five years between 1996 and 2001, we did implement free votes on

a number of matters. I could wish that the headlines the morning

after each of the days we did that were, “Liberals bravely embrace

concept of free votes.” Interestingly enough, the headlines were

usually, “Liberals greatly divided on important and difficult

issues.” I think all of us citizens, media, academics, and partici-

pants are going to have to get used to a few more of those head-

lines, because the premier continues to say that if it isn’t a vote on

the budget, the address and reply to the Throne or New Era com-

mitments, then it’s not a confidence vote. Now, that isn’t to say

that from time to time other issues of confidence may arise.

Clearly, on May 17, 2005, the voters of British Columbia will be

able to assess the credibility of our claim against our record, but

the goal is to make it real.

Peter Dobell: Minister, I was encouraged by your statement, as it referred

to free votes. I was also encouraged by your response to David Elton’s very

appropriate question. I was a little disturbed when you described the condi-

tions under which a member might be free to vote against: you said if his

constituents wished it or thought it appropriate. I hope that it also includes

just disagreeing with the policy. One of the challenges I think you face as a

government with really no opposition is that the credibility of the legisla-

ture will depend on the extent to which there is debate in the chamber, so I

hope that the courage that your government is displaying will go so far as

to actually promote division or debate between members of the party in the

chamber. If you are successful in doing that, then I do believe you could

become a model for the reform of the political culture of Canada.

Geoff Plant: Thank you for that comment. I had intended to say

that the way in which free votes would work was to help give indi-

vidual MLAs a real voice in the decision making process of govern-

ment and the opportunity to exercise individual judgement. This
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would give the electors of constituency MLAs a more direct voice

in the legislature through their elected representatives. I tried to

cover all bases there. I know that there is a debate about what the

role of elected MLAs should be in a representative democracy,

whether the MLA is a mere delegate of the wishes of his constitu-

ents, or, in traditional Burkean terms, has the authority to exer-

cise independent judgment on their behalf. I’m not sure that

we’ve achieved any greater clarity on that subject in the two cen-

turies since Burke. Clearly, each individual MLA is going to have

to figure out their rationale for making decisions, and I think the

toolkit, if you will, or the range of options, ought to include sim-

ple disagreement with the policy of government. I’m not, by the

way, suggesting that none of my caucus colleagues who are not

members of government would be permitted to exercise free votes

without conducting constituency polls, for example. I don’t advo-

cate that. Probably the best way of putting it is that they can do

whatever they want.
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Constitutional Constraints



Introduction

However responsive, representative, or efficient governments

may be made by various reforms, we still have reason to fear them.

They are, after all, and by definition, enormous bureaucratic orga-

nizations based on monopoly power and coercion. Indeed, from a

certain point of view, the “better” governments are in terms of

popularity and efficiency, the more they are to be feared. The same

may be said of brilliant, charismatic leaders. The more power

accumulates, the bigger the mistakes that may be made. The more

the crowd is pleased, the more certain individuals may suffer.

Thus, thoughtful political philosophers have always warned about

the need for constraints and limits on government. Usual discus-

sion of “democratic reform,” which, after all, is about making gov-

ernment more user-friendly and attractive, ignores this darker

side of the democratic dilemma.

For this reason, the focus of this section on constraints on govern-

ment pays particular attention to (arguably) the two most impor-

tant and least well defended in Canada, namely, freedom of

information and private property. Others of our political and per-

sonal rights and freedoms are well recognized and defended.

These two are not.
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CHAPTER 12

Limits to the Power of the People

Herbert G. Grubel

Most of the papers in this volume present ideas on how to give

“power to the people” through appropriate reforms of existing

political institutions.35 My contribution to the discussion will be

the argument that we also need to consider “limits to the power of

the people” exercised through the legislature.36

It is not obvious that such limits are needed. After all, the ideal

political system and institutions give power to the people and

therefore, almost by definition, legislation reflects their collective

will. When we combine this system with the notion that the peo-

ple are always right and act in the best interest of all citizens, why

do we need limits on legislative power?

There are those who answer that we do not have a defensible posi-

tion. But for my taste, such an answer relies too much on faith. My

interpretation of human nature and history suggests that this

faith is not warranted. The theories of public choice and bureau-

cracy imply that the motives of governments are driven by more

than the desire to maximize the public good.37 At any rate, there
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are some influential people who have held the same views as I do.

The fathers of the US Constitution and the advocates of the Cana-

dian Charter of Rights and Freedoms have not only held these

views, but were successful in getting them translated into funda-

mental documents that limit the power of the US and Canadian

legislatures.

Protection of human rights

Limits are needed because there is a risk that legislatures will pass

laws that violate certain fundamental human rights and subject

the minority to the tyranny of the majority. Equality before the

law, the right to trial by a jury of peers, free speech, and the right

to bear arms are not safe from legislatures interested in the

advancement of their political agendas.

Most modern states have imposed such limits on their legisla-

tures. In the United States, they are embodied in the constitution

and later amendments. In Canada, they are spelled out in the

Charter of Rights and Freedoms.

In practice, questions arise periodically whether specific pieces of

legislation are in violation of these limits. In both countries,

Supreme Courts are required to rule on these questions and their

decisions are binding on the legislatures.

In a dynamic, evolving, and growing world, limits can become

obsolete or need to be added to. The problem is that such changes

to the limits must be possible, but not so easy that determined

legislatures could severely limit their effectiveness. For these rea-

sons, changes to the limits require super-majorities in the legisla-
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tures, assent from partner (or junior) governments in the

federations, or both. In addition, some countries allow for refer-

enda to initiate and ratify constitutional amendments.

It is probably correct to suggest that most Canadians are happy

with the limits that the Charter of Rights and Freedoms has put

on the legislature, even if some would prefer the British common

law tradition and its history of organically evolving limits. Such a

general consensus is consistent with considerable opposition to

the role given to the Supreme Court in interpreting some of the

limits, especially as they apply to the issue of group versus indi-

vidual rights and the rights of accused criminals against those of

victims and society as a whole. Many experts believe that most of

the problems with the Charter are due to the fact that its design-

ers left many of the details so vague that it opened the door to

judicial activism by a Supreme Court inclined to advance the polit-

ical agenda of the social democratic left.

The need for the protection
of property rights

I share the presumed majority view on the merit of the Canadian

Charter of Rights and Freedoms. The main theme of my paper is

that the Charter focuses exclusively on human rights and does not

protect property rights. During the drafting of the Charter the

inclusion of these rights was considered seriously. However, in

the end, they were omitted because of the opposition of provincial

NDP governments, which threatened to veto the patriation if they

did not get their way.

Social democratic parties like the NDP and their governments are

ideologically inclined to oppose the constitutional entrenchment

of property rights because they fear that such rights would limit

their ability to manage the economy and redistribute income and

wealth. I confess that for analogous ideological reasons I believe

that the public interest would be well served by such limits.

My ideology is rooted in economic theory and empirical evidence

from history and around the world. Secure property rights encour-
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age investors and entrepreneurs to create capital and produce

innovative products and technology. Capital and innovation are

mainsprings of economic growth and prosperity. In addition,

property rights are a dimension of human freedom, which

includes the freedom of the person as well of possessions. Many

value these freedoms in their own right and independent of any

economic benefits.

The issue of private property rights historically first arose when

sovereigns simply confiscated property without compensation, be

it capriciously to support their own life-styles, or to finance

defense and military adventures. The right to be compensated for

such “takings” was one of the most important clauses in the

Magna Carta. It was upheld and strengthened by the British par-

liaments and has been considered to have contributed to the suc-

cess of the Industrial Revolution.

However, in modern times, protection from outright takings is

not as important as is protection from a wide variety of other gov-

ernment policies that are not designed explicitly to take away

property, but do so more or less incidentally. I now discuss these

policies individually by considering how they affect property,

what current policies are, and how property can be protected.

The right to stable prices

Inflation reduces the value of a country’s currency domestically and

abroad. It often leads to the redistribution of wealth from creditors

to debtors or the government. Future generations are forced to ser-

vice the debt with their taxes without receiving corresponding ben-

efits. Efficiency, and therefore property, is lost for society as a

whole as inflation induces the public to adjust their behavior in

order to minimize its harmful effects on their conditions.

The need to curb inflation has already been accepted by the Bank

of Canada, presumably with the consent of the federal govern-

ment. Since the early 1990s, the Bank of Canada has set targets for

inflation near zero. This commitment has been driven by the real-

ization that the inflation of the 1970s and 1980s had not brought
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the lower unemployment and higher economic growth promised

by Keynesian economic theory.

The problem with the current practice of the Bank of Canada is

that it has been adopted unilaterally. Therefore, it also can be

abandoned unilaterally. The whims of economic theory and the

political establishment are unpredictable. For these reasons, I

suggest that the Bank of Canada be forced to pursue price stabil-

ity through an appropriate clause in the property rights section

of the Charter.

Alternatively, as I have suggested in another study (Grubel,

1999), monetary policy can be removed entirely from the control

of Canadian politicians through the creation of a North American

Central Bank operating under a constitution that makes it inde-

pendent of the governments of the member countries and

requires it to pursue price stability. My proposal was stimulated

by the creation of the European Monetary Union, which was moti-

vated to a considerable degree by the desire of politicians in the

member countries to eliminate the historic bouts with inflation

caused by the actions of their central banks. To assure price stabil-

ity in Europe, the European Central Bank in Frankfurt has been

required under its constitution to pursue price stability only, not

full employment. Its operations and staffing policies have been

removed from the political influences of national governments

and the legislative and oversight bodies of the European Eco-

nomic Community.

The adoption of the European model in North America would not

only provide the limits on the power of legislatures that is the

focus of the present paper. It would also bring a host of other ben-

efits, such as lower interest rates and transactions costs in inter-

national trade. As a result of these direct benefits, economic

growth and prosperity would rise.

Right to balanced budgets

Budget deficits lead to a growing debt, which needs to be serviced

through interest payments. The money for these interest pay-
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ments has to be collected through taxes, which damage incentives

to work and invest and cause inefficiencies. As a result, income

levels and wealth are reduced and, in effect, the property rights of

Canadians are violated. Most importantly and unfairly, this dam-

age is done to the young without a voting franchise and unborn

future generations of Canadians, who have to service or retire this

debt during their own lifetimes. In a sense, these future genera-

tions are a “minority,” much like the other minorities whose

human rights are protected by the Charter.

Because of the longer-run damages done by deficits, many US

states have constitutional prohibitions against them. Attempts to

introduce the same restrictions on the federal government in the

United States have failed by narrow margins on several occasions.

It is interesting to note that studies of the experience of US states

with and without the limits show that the prohibition of deficits

has the expected economic benefits—states with these limits have

superior economic performance to those without them.38

While I was a member of Parliament in Ottawa in 1995, I intro-

duced a private member’s bill that would have prohibited defi-

cits.39 My experience illustrates the premises underlying many of

the papers presented at this conference. The government

responded the way it responds to virtually all such private bills. I

was given the opportunity to present my idea in the House of

Commons at the end of a day when the House was empty except

for the Speaker and two members from the government. The lat-

ter read out papers prepared for them by the department of

finance setting out why my ideas were stupid, though they never

quite used these words. After all, we have to uphold the legendary

standards of Canadian politeness. My proposals were never con-
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sidered in committee, debated in the full House, or voted on. I had

to console myself with the comments from the two government

members after the debate. They told me privately that they quite

liked my ideas after they had listened to me explain them. Of

course, they may have just been nice to me, knowing first-hand

the frustrations surrounding private members’ bills they may well

have experienced themselves.

Since 1994, the Liberal government, with Paul Martin as the min-

ister of finance, has committed itself to balancing the budget. Like

the commitment to price stability, though, this laudable policy

initiative suffers from the fact that it can be reversed at the whim

of this or future governments. To protect the property rights of

present—and especially future—generations, balanced budget

requirements need to be enshrined in the Canadian Charter of

Rights and Freedoms.

Again, membership in a supra-national organization can achieve

the same goals. As is well known, the European Economic Com-

munity has imposed fiscal responsibility on its members. If, under

the stimulus of the events on September 11, 2001, a closer union

and common perimeter for the NAFTA countries would be con-

sidered officially, the inclusion of a fiscal responsibility clause

should be given serious consideration and support by the govern-

ment of Canada.

Right to free trade and capital flows

Tariffs, quotas, red tape, limits on the holding of foreign assets in

retirement portfolios, and other restrictions on international deal-

ings reduce the property of many Canadians and increase that of

others. These policies also induce Canadians to change their

behavior to reduce the impact of such restrictions or maximize

their benefits. These induced changes in behavior lower the

wealth of all Canadians through lower efficiency.

The general public widely appreciates the damaging effects of

restrictions on trade and capital flows. Politicians have embraced

the ideas and, in spite of the well-known risks of punishment at
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the ballot box by those organized groups losing from free trade,

have negotiated treaties aimed at creating free trade. NAFTA

regionally, and the WTO globally, are the lasting monuments to

these courageous political initiatives. However, the job is not

complete as there are still many restrictions on the free flow of

capital, and host governments still discriminate against foreign

investors.

The commitment to free trade through international treaties rep-

resents an important limit on the freedom of legislatures. While

politicians in principle always can withdraw from such treaties, in

practice such withdrawal is very difficult. Therefore, protection

against legislated interference in free trade would be stronger if it

were enshrined in the Charter.

The right to optimal government size

Until the 1960s, economic models assumed that all government

policies were in the public interest, and that they were put into

place only after a careful benefit/cost calculus had established

their merit. More recently, public choice theory and the theory of

bureaucracy have shown that the selfish motives of politicians and

bureaucrats play important roles in the creation of many spending

and taxation programs. As a result, government is larger than

warranted for the maximization of national income and welfare.

Econometric studies involving the history of government spend-

ing and economic growth in Canada and some other countries

have shown clearly that spending is excessively high in this coun-

try. In the early years of the twentieth century, when spending as a

percent of national income in Canada was low, economic growth

was below its maximum. The growth rate was maximized in the

early years after the Second World War when spending reached 33

percent of national income. During the last 3 decades or so,

spending has exceeded this optimal level, and economic growth

has been below its maximum.

The historic relationship between spending and growth can be

explained partly by the amount of spending on the bureaucracy
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and the large number of regulations it passed, a quantity that bur-

dens the productive effort of the private sector. Economic growth

also suffered from the detrimental effects on incentives created by

social spending, which has been increased beyond its optimal lev-

els by politicians currying the favor of voters in elections. In addi-

tion and most importantly, the taxation needed to finance this

spending has reduced incentives to work, invest, take risks, and

become educated.

The excessively high levels of taxation and spending during the

last 30 years have also been blamed for another important prob-

lem, the decrease by about one third of the value of the Cana-

dian against the US dollar. In this context, it is important to

remember that the fall of the Canadian dollar cannot be

explained by the traditional purchasing power parity theory

because Canadian and US price levels increased by virtually the

same amount. Falling commodity prices in the world are associ-

ated statistically with declines in the value of the Canadian dol-

lar. But this association does not explain why ever-lower

returns in the commodity-producing sector have not resulted in

a larger shift of resources into the high tech and other growing

sectors of the economy. The main villain is high Canadian

taxes, which have reduced Canada’s attractiveness as a place to

invest. American money that did not come to Canada, and

Canadian money that did go to the United States caused an

increase in the demand for US dollars and the observed depreci-

ation of the Canadian dollar.

All of the negative effects of excessive Canadian spending and tax-

ation have lowered overall economic growth and the purchasing

power of Canadians abroad. In this sense, excessive spending and

taxation have reduced the property of Canadians.

If my analysis is correct, there should be limits on the size of total

government spending. The appropriate limits need to be deter-

mined after more studies and wide public discussion. My own

work has convinced me that a limit for government spending at

one third of national income is about right. Such a limit would not

only maximize economic growth, but also assure the stability of

the currency’s external value.
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Limits through legislation, international treaties,
and the Charter

In the preceding analysis I have referred to three ways to limit the

power of legislatures in Canada: laws enacted by parliament, trea-

ties creating internationally binding agreements, and the

enshrinement of property rights in the Charter. Let me now dis-

cuss briefly the relative merit of these three approaches.

As already mentioned, limits adopted unilaterally by Parliament

or the Bank of Canada and the Minister of Finance are easiest to

achieve, but also equally easy to abandon. They therefore are the

least desirable, though better than having no limits at all.

International treaties are more difficult to negotiate and to aban-

don or change; on my scale, they rank second in terms of desirabil-

ity. However, they have some disadvantages. Institutions charged

with adjudicating disputes arising under these treaties are often

cumbersome and, some say, ineffective. This fact may be illus-

trated by the many rounds of WTO complaints and rulings that

have not yet resulted in any significant changes to Canada’s sys-

tem of agricultural supply management.

In addition, all treaties have escape clauses that allow countries to

assert their national interest under certain circumstances. One of

these circumstances is when a country believes damage is being

done to an industry by deliberate policies of a foreign government.

The Americans have invoked this clause in the case of softwood

lumber imports from Canada.

Unfortunately, no countries can be expected to sign interna-

tional treaties that do not allow them some room to manoeuvre

if there is a sufficiently important threat to “the national inter-

est.” The resultant provisions in the treaties will always be sub-

ject to some abuse.

The enshrinement of rights in the Canadian Charter (just like

amendments to the US Constitution) involves a cumbersome pro-

cedure, deliberately and rightly designed to assure success only of

amendments that have a broad and deep political backing. How-
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ever, for the same reasons that it is difficult to amend the Charter,

once property rights are enshrined, they are very difficult to

change. This fact makes amendments to the Charter the best

alternative for the introduction of limits on the power of the peo-

ple and their deliberate or inadvertent encroachment on private

property rights.

However, the Charter route also has some shortcomings, the

most important of which is the role played by the Supreme Court

of Canada in interpreting and implicitly extending the impact of

the clause through its rulings. This problem is aggravated by the

fact that all vacancies on the bench are appointed by the prime min-

ister without the need to seek approval by Parliament or its relevant

committees. Therefore, the Canadian Supreme Court is much

more likely to reflect the ideology of Canada’s ruling government

than the US Supreme Court does the United States government.

Because of the political background of the Supreme Court in Can-

ada, the design of the property rights clause must avoid leaving

too much room for the Court to put its stamp on the way in which

the clause is implemented. Many analysts argue that political

biases have influenced the Court’s interpretations of the human

rights clauses of the Charter, yet many Canadians oppose those

interpretations. A repeat of this record in the interpretation of the

property rights clause is a real possibility. Unfortunately, the writ-

ers of the property rights clause face an ever-present dilemma

associated with such work. If the wording is too precise, it avoids

interference from the Supreme Court, but it also limits the ability

of the clause to accommodate changes in the economy and social

conditions that are certain to occur in the future.

Arguments against limits

Opposition to the imposition of limits on the power of the people

comes from those who believe that a truly representative legisla-

ture can do no wrong. Their view may be summarized by the slo-

gan, “the people are always right.” I have already noted that I am

skeptical of this position because of the theories of public choice

and bureaucracy as well as my interpretation of history. However,

Limits to the Power of the People 191



even if one accepts the need for limits on the power of the people,

there are many devils in the details on how to specify and operate

these limits. One of these details is the time period over which

the requirements need to be met. Should inflation be zero, the

budget balanced, the level of spending at one third of national

income every day, month, quarter, or year? Or is the full busi-

ness cycle the appropriate length of time over which the goals

have to be achieved?

Another issue arises from the fact that deviation from the

required targets may be due to unforeseen developments beyond

the control of Canadian policy makers, as when there are natural

disasters or man-made problems due to wars or economic policies

of foreign governments. Missing targets specified in the Charter

may not only be inevitable, it may even be desirable to assure the

well being of all Canadians. The imposition of trade barriers under

certain circumstances may similarly be in the national interest.

These objections to limits on the power of the people must be

taken seriously. However, in principle, the objections can be met

by properly designing the rules guiding the application of the lim-

its. These rules would be different for each policy area and the

details need to be settled only after careful consideration by econ-

omists and lawyers. The following analysis presents some exam-

ples of such detailed rules.

Target ranges and averaging

In practice, the Bank of Canada is committed to maintaining

price stability defined as a target of, say 2 percent annually. It

allows itself an acceptable range around the target of 1 to 3 per-

cent. The property rights clause of the Charter concerning the

required conduct of monetary policy could be specified in the

same way.

However, the Bank has not dealt with the problem that even if

inflation is within the allowed range, lengthy periods above the

target can result in average inflation higher than the target. To
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deal with this problem, it may be necessary to require inflation to

be below and above the target for some periods so that the target

can be attained as an average over a certain length of time. The

desirable length of the averaging period is important and needs

detailed study. The business cycle should be one candidate for the

appropriate averaging period.

The requirement to balance budgets can be specified similarly

with allowable ranges around the target of full balance. The busi-

ness cycle may also be the best period over which, on average, the

target must be achieved.

But ranges around targets and averaging are not the only method

for making the limits as flexible as possible without interfering

seriously with their functioning. During the 1990s, the Canadian

minister of finance, Paul Martin, developed an excellent tool

designed to ensure that, with a high probability, annual budgets

are balanced. The tool consists of a contingency spending reserve,

which is part of the planned expenditure side of the budget but for

which there are no explicit spending plans. If at the end of the

budget year actual spending and revenues on the regular items in

the budget are exactly as planned, the reserve is not needed, and

all of it is used for debt reduction. If the actual outlays and reve-

nues on the other budget items result in what traditionally

would be considered a deficit that draws down the contingency

reserve finances, the reserve and debt reduction are correspond-

ingly smaller.

In principle, the size of the contingency can be large enough to

cover all but the most extreme cases where actual spending

exceeds actual revenues. The tool Martin used has, in effect, rede-

fined the nature of the policy target from a balance in planned

budget items to the zero borrowing requirements. The use of this

tool over the last 7 years has been a very positive experience,

though it remains to be seen how well it works when the economy

goes through a recession. The tool certainly has enough promise

to be a serious candidate for inclusion in the part of the proposed

property rights clause in the Charter that specifies operating pro-

cedures. If this tool were adopted, the use targets and ranges of

the sort discussed above would not be necessary.
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Emergencies and super-majorities

The use of targets, zones, averaging provisions and contingency

reserves may not be adequate to deal with cases of genuine emer-

gencies caused by national or international events beyond the

control of Canadian policy makers and resulting in the breach of

the required limits or targets. There is an obvious way to deal with

such emergencies. Parliament can suspend the proposed limits

through super-majority voting.

In my private member’s bill I proposed that deficits could be made

legal if 75 percent of the MPs present vote to approve the neces-

sary resolution. The appropriate super-majorities required might

be more or less than 75 percent, depending on the results of stud-

ies of their merit and the political consensus about what would be

best for Canada. Similar rules can be applied to make legally

acceptable deviations from targets for other policies stipulated in

the Charter. In principle, therefore, the operation of the govern-

ment during genuine national emergencies can proceed without

hindrances from the proposed limits imposed by the property

rights clause of the Charter.

History shows that super-majorities are very difficult to obtain in

democratically-elected legislatures. However, I have faith that

politicians have the integrity to set aside narrow self-interests and

ideology if and when genuine national emergencies require such

super-majorities. At the same time, I am also confident that narrow

party interests are strong enough to prevent the abuse of the over-

riding rule on occasions when no true national emergencies exist.

The proposed super-majority voting rule does not work when a

government holds virtually all the seats, as has happened occa-

sionally in the legislatures of some Canadian provinces, including

British Columbia after the 2001 election. I welcome suggestions

for overcoming this problem. Presumably, the ideal political insti-

tutions discussed in this volume would make it rather unlikely

that majorities holding more than two thirds or three quarters of

all seats would dominate Canadian legislatures. In other words,

the issue would become insignificant after the adoption of appro-

priate electoral reforms.
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Manipulation of data

Another devil in the details lies in the need to ensure that the gov-

ernment does not “fudge the books” to meet targets set out under

the proposed property rights clause of the Charter. The tempta-

tion to do so is strong, even in the absence of the Charter limits.

For example, in recent years British Columbia’s NDP government

has managed to achieve balanced budgets (or smaller deficits) by

defining some infrastructure spending as “investment.” This

practice removed the spending from the ordinary budget, where it

would have contributed to the deficit, and shifted it into the capi-

tal budget, where it was financed automatically by an increase in

the debt and did not contribute to a deficit defined conventionally.

Many economists support the NDP’s change in budgeting proce-

dures because economic efficiency and the intertemporal alloca-

tion of capital are improved if all additions to society’s capital

stock are financed through borrowing. This practice sends appro-

priate signals to capital markets and the resultant interest rates

induce the efficient amount of savings and private investment.

Future generations will face a higher debt, but it will be matched

by a correspondingly higher capital stock, which increases pro-

ductivity and facilitates the financing of the debt service charges.

The problem with this economic argument is that it neglects the

fact that capital also depreciates, and that capital markets should

be used only to finance net additions to the stock. Health care and

education, representing about two thirds of total spending, result

in the formation of human capital, which, in principle, like infra-

structure spending, should be financed through borrowing. But

while some people are educated and made healthier, others

become chronically ill or die. Much of people’s education becomes

obsolete through time. The size of this depreciation and obsoles-

cence is difficult to ascertain and is certainly subject to manipula-

tion by politicians.

Another way that accounting manipulations can disguise prob-

lems encountered in meeting the targets specified in the Charter’s

property rights clause involves shifting spending and taxation

between different accounting periods.
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The private sector has long manipulated accounting data to

improve balance sheets and income statements. However, in

recent decades, the scope and magnitude of such private sector

manipulation has been limited increasingly through mandatory,

professional accounting standards. In my private member’s bill

referred to above, I required that the government follow these

same private-sector accounting principles, and that Canada’s

auditor general be made responsible for assuring compliance. If

this requirement were placed into the proposed property rights

clause of the Charter, it would ensure that accounting manipula-

tion problems would be minimized.

Enforcement provisions

A final objection to the enshrinement of property rights in the

Charter involves the question of enforceability. What if a govern-

ment or central bank simply decides to disregard the Charter’s

imposed limits and merrily engages in deficit spending and infla-

tionary policies? The government might believe that it has the

right to do so on ideological grounds, or simply because its mem-

bers of Parliament have convinced themselves that they represent

the people and that the people are always right.

Of course, the same questions arise in the context of the enforce-

ment of human rights. To the best of my knowledge, no Canadian

government has ever deliberately disregarded human rights provi-

sions or refused to accept the decisions on the contentious inter-

pretation of these rights by the Supreme Court. On the contrary,

Parliament has always taken such judgements very seriously, and

typically has either abandoned or rewritten the offending legisla-

tion to make it acceptable to the Court. I believe that Parliament

would show similar respect for the provisions in the property

rights enshrined in the Charter.

The simple fact is that a government that disregards the Charter

and Supreme Court decisions is likely to face a major constitu-

tional crisis. The solicitor general would be caught in the unenvi-

able position of having to enforce the laws of the land while acting

against the will of the government and its parliamentary majority.
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Let me conclude by suggesting that the proposed property rights

clause can include financial incentives to meet the required infla-

tion, fiscal, and other targets. The government of New Zealand

has adopted such a system for the managers of its government

departments and the central bank. If the targets are met or

exceeded, these managers are paid bonuses. If the targets are

missed, there are financial penalties.

In my private member’s bill, I proposed such financial incentives

be established not just for professional managers, but also for

ministers of the Crown and government MPs. The few media

reports on these provisions and the response of the general audi-

ence to my presentation on phone-in radio shows indicated that

these financial incentives were very popular. Canadians obviously

believe that financial rewards and punishments are useful for get-

ting the best job done in the private and public sectors alike.

Summary and conclusions

The Canadian Charter of Rights and Freedoms limits the power of

the people exercised through a properly constituted legislature.

The Charter focuses on human rights. My paper argues that the

power of the people needs to be limited also through the

entrenchment of private property rights. Such an entrenchment

would be fair and increase efficiency, as is suggested by the mod-

els of public choice and bureaucracy.

Inflation, deficits, restrictions on foreign dealings, and an exces-

sively large government lead to the expropriation of private prop-

erty directly and through inefficiencies. These property losses are

best prevented by a property rights clause in the Charter, which

specifies policy targets in each of the areas that the government is

required to meet.

In an uncertain world it is not possible to meet targets at all times.

Deviations should be allowed as long as they are within specified

boundaries and as long as targets are met over certain lengths of

time. In the case of serious emergencies, the targets and bands can

Limits to the Power of the People 197



be violated for a time if this action is approved through a

super-majority vote in Parliament.

Limits on the legislature can also be self-imposed or created by

international treaties. The latter approach represents an attractive

alternative to new clauses in the Charter. It has already been used

in the form of NAFTA and the WTO to limit the power of Parlia-

ment in international trade. A North American Monetary Union

constrained by a proper constitution would prevent inflationary

policies by the Bank of Canada.

There are many devils in the details for implementing these lim-

its. My analysis has identified some of them and suggested how

they can be dealt with. In the end, my defence of recommenda-

tions has unfortunately required me to conclude with the asser-

tion that “in my opinion” certain favorable results would be

produced. This assertion of my private judgement leaves me

uncomfortable. I wish I could have cited a large body of theoretical

and empirical evidence that clinched the case. This state of affairs

implies that much more work by social scientists and politicians is

needed to make a definitive case for the adoption of property

rights in the Canadian constitution. Perhaps a constituent assem-

bly charged primarily with changing governance, as discussed at

this conference by other speakers, would be a forum for the dis-

cussion of these issues.

In conclusion I also wish to note that the enshrinement of prop-

erty rights in the Charter and limits on government through inter-

national treaties are no panaceas to the ills of democracies.

However, they offer enough hope for improvement that they

deserve the attention of thinkers and policy makers who are

already considering reforms of political institutions designed to

make Parliaments more representative of, and responsive to, the

will of the people.

198 Fixing Canadian Democracy



References

Chao, Johnny and Herbert Grubel (1998). “Optimal Levels of Spending
and Taxation in Canada.” In Grubel, ed. (1998), pp. 53-68.

Grubel, Herbert (1999). The Case for the Amero: The Economics and Politics of
a North American Monetary Union. Critical Issues Bulletin. Vancouver,
BC: The Fraser Institute.

_____ ed. (1998). How to use the Fiscal Surplus: What is the Optimal Size of
Government? Vancouver, BC: The Fraser Institute.

Grubel, Herbert, Douglas Purvis, and William Scarth (1992). Limits to
Government: Controlling Deficits and Debt in Canada. Toronto, Ont.:
CD Howe Institute.

House of Commons of Canada, Second Session, Thirty-fifth Parliament,
45 Elizabeth II, 1996. Bill C-213, The Constitution Act, 1996 (bal-
anced budget and spending limit). Introduced by Mr. Grubel.

Uhler, Lewis (1989). Setting Limits: Constitutional Control of Government.
Washington, DC: Regnery Gateway.

Limits to the Power of the People 199





CHAPTER 13

Transparency, Accountability,

and Access to Information

Discussion by John Reid

I am intimately acquainted with both politics and politicians, hav-

ing been a member of Parliament and a Cabinet member. Now, as

an officer of Parliament, I still deal with politics and politicians on

a daily basis, but from a totally non-partisan perspective. My new

perspective leads me to the theme of my remarks: transparency,

accountability and access to information.

It has been a humbling realization for me to discover that what

Parliament has asked me to do, as information commissioner, is

to keep our democracy healthy by enforcing the “right to know.”

Yes, I know full well how important a step we took 18 years ago in

this country when Parliament passed the Access to Information Act.

As an MP, I worked with Walter Baker, Ged Baldwin, and others

to craft an enduring, powerful tool which would radically shift

power from the state to the individual. But I did not fully compre-

hend what a central place this law would come to occupy in our

democracy. Three years after its passage, the House Justice Com-

mittee reviewed the law; in its unanimous report it asserted that

the Access to Information Act is of “similar significance” to the

Canadian Charter of Rights and Freedoms. The Supreme Court of

Canada recently referred to the Access law as being “quasi-consti-

tutional.”
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Members of Parliament, the judiciary, members of the media, aca-

demics, business people, and the public at large now recognize

that the Access to Information Act is one of the cornerstones of our

democratic process and one of the best tools available to provide

accountable and transparent government. I am told that the prin-

cipal tool used by members of Parliament (in all parties) to gain

information about government activities and decisions is the

Access to Information Act.

Responsible decisions regarding voting and daily interaction with

the government can only be made if adequate and accurate infor-

mation is available. While informal methods of information dis-

semination provide much of what is necessary, the more formal

and independently reviewable method provided by the Access to

Information Act is essential for the free flow of information and for

good, responsible government.

Let me open a parenthesis here to underline the distinction

between “government” and “governance.” In the years to come,

we will want to extend the right of access to a large number of

quasi-governmental and private sector firms, which wield increas-

ing power over our lives. To close the parenthesis, and return to

our topic, I want to give some historical perspective on access to

information.

While Canada has had a federal Access to Information Act for 18

years, since 1983, we are relative latecomers to the process. The

United States passed its Freedom of Information law in 1966,

Denmark and Norway passed their laws in 1970, and Holland and

France passed theirs in 1978. Australia and New Zealand got their

acts in 1982. Then, aside from Canada, there was a hiatus until 1992

when Hungary passed its law. Since then, there has been, if not a

flood, then certainly an increasing stream of countries enacting, or

considering enacting, access to, or freedom of, information laws.

Currently, almost 40 countries have such legislation and more are

on the horizon. This includes such unlikely, at least until recently,

countries as Argentina, Belize, Bosnia and Herzegovina, Bulgaria,

South Korea, Nepal, Pakistan, and the Russian Federation. Who

could have predicted this list when Canada passed its law in 1983?
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I’ve left mentioning one country to the last—Sweden—because

it is unique. Sweden has had access to information legislation

since 1766! Sweden’s long-standing and firm commitment to

access to information was one of the stumbling blocks to it join-

ing the European Union in 1995, and has been a constant source

of friction between Sweden and the other member countries

since it did join.

Access laws are remarkable achievements. It takes courage and

self-confidence for a government to subject itself and its bureau-

cracy to such transparency. Yet even governments cannot ignore

the reality that access laws have become an essential cornerstone

to a vibrant and healthy democracy. The benefits of such laws are

tangible and profound and they are transforming the way in which

public business is done. There is greater care, frugality, integrity,

and honesty in government because of access laws.

Unfortunately, while more and more countries are opening up to

their citizens, there are still well over 100 countries with no free-

dom of information laws and, worse still, some governments,

including our own, are attempting to close the doors and windows

that have already been opened. For example, last year, seemingly

verifying Sweden’s fears, the European Union proposed new rules

to limit access to official EU documents. These rules are still being

fought over. The most recent example, in Canada, is the anti-ter-

rorism legislation passed following the events of September 11,

2001 in the United States, more of which later.

Thus, at the same time that access to information laws are blos-

soming, there is still a climate of hostility towards them by the

bureaucracies and governments sworn to foster and uphold them.

At the federal level in this country, after 18 years under the

act—and of governing in what may seem to them to be a

fishbowl—the government and the bureaucracy are still not com-

fortable with the regime of access to information. Perhaps no gov-

ernment ever will be. The noble principles and the flush of

enthusiasm that reigned when the act was put into force in 1983

rapidly gave way to the forces of expediency, secrecy, and, from

time to time, all-out hostility against the information commis-

sioner and the act.
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In his 1996-97 Annual Report, my predecessor, John Grace, in what

now seems like a flash of prescience, referred to a pessimistic and

provocative book by Jean-François Revel titled, The Flight from

Truth: the Reign of Deceit in the Information Age. Revel wrote that

“the withholding of truth, which is falsehood in its elementary

form” is directed “first of all against public opinion” (p. 161).

Why? Because, as Simon Bolivar observed, “The first and fore-

most of all forces is public opinion” (Revel, p. 161).

This comment was reaffirmed more than a century later by

Thabo Mbeki, now President of South Africa, in a panel discus-

sion in Time magazine in 1997 on the impact of information

technology on the art and practice of government. He

acknowledged that access to information changes the way

leaders deal with their people. He said, “Before you had the

politician as a professional, an expert who mediated under-

standing of events” (Time, February 17, 1997). Now, instant

access, unfiltered through either government or press,

“reduces the mystique that surrounds a politician.” He went on

to conclude that it is easier to govern “if the population is igno-

rant.” During the same discussion, United Nations Secre-

tary-General Kofi Annan went even further by commenting

about access to information: “if you are into control, it’s fright-

ening. This thing cannot stop.”

It should not be a surprise that some of those who wield power

also recoil from the accountability that transparency brings. Over

and over again, we learn the lesson, even in the most vibrant

democracies, that a few public officials seek private advantage

from their positions of trust. Almost without fail, selfish motives

masquerade in the garments of “public interest.”

Ethical conduct cannot be enforced; conduct can only be scruti-

nized. Any society aspiring to be free, just, and civil must depend

upon and nurture a wide array of methods for exposing, and

imposing sanctions on, ethical failures. Thus the need for a free

and skeptical press, irksome and even irresponsible as it can be;

thus the need for a fiercely independent judiciary and legal profes-

sion; a professional public service; a freely elected legislature; and

an informed, engaged citizenry.
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In one way or another, all the checks and balances designed to

limit abuses of government power are dependent upon there

being access by outsiders to governments’ insider information.

Perhaps it is wrong to refer to it as “governments’ insider infor-

mation,” for the information doesn’t belong to government, nor

to the bureaucracies, the managers, or the public servants who

create it. Indeed, it belongs to all of us who live in this country,

who pay the salaries of those who create and then jealously guard

that information from our prying eyes. A government, and a pub-

lic service, which holds tight to a culture of secrecy is a govern-

ment and public service ripe for abuse. Too many of our senior

public servants still subscribe to the views of Sir Humphrey in Yes,

Minister, when he tells his prime minister, “You can have good

government, or you can have open government. But, prime minis-

ter, you can’t have both.”

There is one shining exception to this culture, at the provincial

level. Alberta is one of the very few jurisdictions in Canada where

the leader of the government is a vocal supporter of the public’s

right to know. Premier Klein was premier when the Alberta Free-

dom of Information and Privacy Act was passed. By his own admis-

sion, he has been “FOIPed” more than anyone else in the

province, yet he is proud to say that the passage of this act is one

of his most important accomplishments. When the Alberta act

was passed, Premier Klein appeared in a video, looked directly

into the camera, and told public servants to embrace openness,

obey the new law, and get on with it. No Canadian prime minister

has urged his ministers and officials to make the federal access

law work.

Since few government insiders are fans of the public’s right to

know, I was troubled when the federal minister of justice chose to

entrust a reform of the Access to Information Act to bureaucrats. I

fear that the temptation will be great for them to address their

own agenda for relief from what they see as “onerous” obliga-

tions, and to do so in the guise of reform. Our Access to Information

Act is too important, with the basics too well crafted, for us to tol-

erate a wolf-in-sheep’s-clothing package of reforms. A legitimate

fear, then, is that a reform proposal, cobbled together by govern-

ment insiders without the benefit of a full, public, parliamentary
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review, will address the concerns of the bureaucracy at the

expense of the concerns of the public. If this should happen, then

no reform would be, by far, the better option. Stay tuned. [Author’s

note: The Task Force Report came out in June 2002 and all of our fears

proved to have been justified. For further details, see Response to the

Report of the Access to Information Review Task Force—A Special

Report to Parliament, September 2002, by the Office of the Information

Commissioner of Canada.]

To further complicate the reform process, the events of Septem-

ber 11, 2001, in the US have occasioned Bill C-36, popularly

referred to at the Anti-Terrorism Act. This statute amends many

other acts of Parliament, including the Access to Information Act, in

an attempt to combat terrorism. The proposal to amend the Access

to Information Act represents an entirely unexpected, and yet to be

explained, weakening of the access law. This bill proposes that the

attorney general of Canada be given the power to issue a certifi-

cate, the effect of which would be to exclude any information from

the act for the purpose of protecting international relations,

national defence, or security. The certificate would prevent the

information commissioner and the courts from reviewing the doc-

uments to see if, indeed, secrecy is justifiable. Under the proposal,

there is no need to demonstrate injury from disclosure and there

is no end to the period of secrecy.

Thus, there will be no meaningful, independent review of govern-

ment decisions to refuse disclosure of any records that it consid-

ers fit into these categories, just as there is currently no

meaningful recourse if the government certifies a record to be a

Cabinet confidence. With no independent review, there is every

likelihood that this new exclusion will be applied to a broader

range of records than intended by Parliament. That, after all, is the

experience with the Cabinet confidence exclusion. Worse still, no

one but the bureaucrats applying the exclusions may ever know

the truth. While Cabinet confidences receive protection for 20

years, information covered by an attorney general certificate could

remain secret forever.

Let me give you a stellar example of why I feel it is reasonable to

expect that the certificate proposed in Bill C-36 is likely to be
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abused. The example is drawn from the provision already in the act,

allowing the clerk of the privy council to certify that records are

Cabinet confidences and, hence, excluded from the right of access.

On April 2, 2001, the Federal Court, Trial Division issued its deci-

sion in Information Commissioner of Canada v. Minister of Environment

Canada and Ethyl Canada Inc. (T-1125-99) Trial Division. That case

arose after Ethyl Canada Inc. made a request under the Access to

Information Act for access to the background, analysis, and options

material presented to Cabinet when Cabinet decided to ban the

fuel additive known as “MMT.” Cabinet confidences are excluded

from the right of access except in the circumstances described in

subsection 69(3) of the act, which are:

a) 20 years have elapsed since the confidences came into
existence, or
b) if the confidences are discussion papers presenting
background explanations, analysis of problems and pol-
icy options to Cabinet and if

i) the decision to which such confidences relate have
been made public, or
ii) otherwise, if four years have elapsed since the re-
lated decision.

Ethyl Canada Inc. believed that the conditions set out in para-

graph 69(3)(b) of the act were satisfied since the government’s

decision to ban MMT had been made public when a bill for that

purpose was introduced in Parliament and eventually passed.

The Minister of Environment Canada, to whom the request was

made, acknowledged that she had documents relevant to the

access request but refused to disclose any portions of the records,

on the basis of advice from the Privy Council Office (PCO). Envi-

ronment Canada based its refusal on the ground that discussion

papers no longer exist and on the ground that the documents

found relevant to the request were not stand-alone records bear-

ing the appellation: “discussion papers.” The records were with-

held from access as being memoranda to Cabinet and records used

to brief ministers of the Crown in relation to matters before the

privy council.
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My office investigated the matter and concluded that the former

content of discussion papers (which Parliament said should be

disclosed) had been moved within days of the passage of the Access

to Information Act, primarily into the analysis section of the “Mem-

orandum to Cabinet.” I concluded that the PCO had attempted to

extinguish a substantive right merely by changing the name of a

record, and brought an “Application for Review” in the federal

court seeking an order for disclosure of this information.

In his finding, Mr. Justice Blanchard agreed with the information

commissioner’s position and stated: “Being the master of its own

economy, Cabinet is free to use whatever Cabinet Paper System it

chooses and is equally at liberty to modify its paper system at will

to fit the practical reality of the day. But such liberty cannot

extend to a paper system that, in my view, results in a circumven-

tion of the intent of Parliament, namely the elimination of ‘discus-

sion papers’ as a document only to include similar background

information in another part of the Memorandum to Cabinet and

thereby prevent its release as required by law and in accordance

with paragraph 69(3)(b) of the Access to Information Act or para-

graph 39(4)(b) of the Canada Evidence Act.”

The Court saw through the subterfuge that had been used by the

most senior officials of government to subvert the will of Parlia-

ment. The court recognized that Parliament had decided that the

people of Canada should have access to these important records

(which where then called “discussion papers”) and the court also

recognized that officials, by fiat, had endeavoured to unilaterally

remove such records from access by renaming them. Despite this

decision, the government continued to refuse to disclose the

requested records and appealed the decision. On appeal, the Fed-

eral Court of Appeal forcefully upheld the decision of the Trial

Division and stated that whenever there is “…a corpus of words

the purpose of which is to present background explanations, anal-

yses of problems or policy options to Council for consideration by

Council in making decision, that can be reasonably severed from

the documents…” such corpus of words must be severed and

released (2003 FCA 68 at p. 76).
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In his final report to the House of Commons entitled Reflections on

a Decade of Serving Parliament, Canada’s Auditor General, Denis

Desautels, also recognized this growing culture of secrecy when

he said:

Other countries are rapidly strengthening accountabil-
ity, and Canada is in danger of being left behind. Part of
the problem is the nature of Canadian politics. There is
a reluctance to let Parliament and the public know how
government programs are working, because if things are
going badly you may be giving your opponents the stick
to beat you with. And even when a Minister is not per-
sonally concerned with this, senior public servants as-
sume this fear on the Minister’s behalf. The people who
write government performance reports seem to try to
say as little as possible that would expose their depart-
ment to criticism. (p. 86)

All of what I have been saying comes down to this: a strong right

of access to government-held records is vital to a healthy democ-

racy. Yet, no matter how well-crafted a freedom of information

law may be, it will not be effective unless the leader of the govern-

ment and the head of the public service insist that openness

becomes part of the culture of governance. Without an insistence

on openness from the top, the culture of secrecy will thrive. If

employees feel that compliance with the Access to Information Act is

not a priority for the leaders, you will see delays, inflated fees,

antagonism towards requesters, inadequate searches, and an

increasing numbers of complaints. When the leaders decide not to

keep minutes of meetings, when they tell others not to write

things down, when they perpetuate the myths about abusive

requesters, when they tolerate giving the minister’s needs priority

over legal rights, when they do not foster a culture of openness in

general—their employees get the message loud and clear.

So often I hear senior officials say: “I don’t have to like this law; I

only have to obey it!”—and that grudging attitude is infectious in

destructive ways at lower levels. No matter how well crafted an

access law may be, it will only be a good law if public officials

make it work.
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I believe that the courts, the public, members of Parliament, the

media, almost every group in society, believe strongly in the right

of access. They support a strengthening of these laws and are con-

vinced that openness makes our governance better, our democ-

racy stronger. I am not so sure that those groups are paying

enough attention to the challenges that this access right now

faces.

Consequently, I make this plea: in these difficult times of interna-

tional conflict and domestic terrorism, be as vigilant in protecting

the rights of a free society as you are in protecting property and

loved ones. I am grateful to you for allowing me to reflect upon the

importance to a free society of the right to know.
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CHAPTER 14

Q&A for Panel 4:

Constitutional Constraints

Question: Mr. Reid, this summer I was very interested to follow the delib-

erations of John Bryden’s committee dealing with access to information. It

was interesting that the prime minister forbade bureaucrats to give evi-

dence for that committee, if I read the reports correctly. But your predeces-

sor, Mr. Grace, spoke. One of the things he addressed was the creative

tension between the Privacy Act and the Access to Information Act. Two

independent individuals who report to Parliament are responsible for these

acts. I believe he proposed that the two acts be amalgamated and one per-

son administer them both. I’d be interested in your comments on that cre-

ative tension and whether or not you subscribe to your predecessor’s point

of view.

John Reid: First, I have to say that I think the PM was operating cor-

rectly when he said that his bureaucrats could not appear before

Mr. Bryden’s committee. The reason for that is that the PM has 25

cases outstanding against me as information commissioner. He

and his lawyers were quite concerned that they might say some-

thing that could be used against him in the legal proceedings, so I

have some sympathy for the position that was taken. I was in the

same position as the PM, because I was asked to appear, and we

had to consider the fate of these 25 cases. So it was an unfortunate

set of occurrences because we were both caught up in the same

kind of problem.

Now, let me turn to the creative tension between access and pri-

vacy. The worldwide pattern is that these offices are united, so

wherever you see access and privacy, they tend to be in one office.
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In all provinces in Canada, one office does the two jobs. So the

pattern has been to unite the two. At the federal level, the decision

to separate the two was taken back in 1983 when the Access to

Information Act and the Privacy Act were passed at the same time. It

was felt that it would be better at the beginning to have them on

separate tracks because the acts are interconnected.

For example, I enforce the Privacy Act in all those questions that

are referred to the access of information commissioner. (And, by

the way, privacy is the largest exemption that is used within the

government of Canada when it issues information.) Second, at the

present time, the federal Privacy Act has been extended through

the Personal Information Protection and Electronic Documents Act to

deal with information on individuals held by the private sector. It

was felt at the time that a separate administration was necessary

to handle that new act, which comes into full effect on January 1,

2004. I would have no objection to the two departments joining in

the future, perhaps when this second piece of legislation is

mature. If you want to join the two offices, there is a provision in

the Access to Information Act that allows the access to information

commissioner to become the privacy commissioner.

John Richards: I disagree with Herb. First, though, I want to pay homage

to Herb. In the last ten years, Herb has done more than perhaps any other

economist to wake Canadians up to the number of ways whereby fiscal

matters actually work in government. He deserves congratulations for hav-

ing, as an elected politician, said a lot of painful truths to voters that they

would rather not hear. Now comes the disagreement.

What Herb has given us in the last half hour is an intelligent discussion

about the role of interest groups, and the ability of governments to bugger

up the numbers and hide what they’re up to. All of which is part and parcel

of an intelligent discussion about public policy. My disagreement is with

his faith that you can constitutionalize and entrench the kind of sophisti-

cated wisdom that Herb and other Canadians have brought to these kinds

of discussions. To my left wing colleagues I say: don’t try and entrench the

welfare state. Many social provisions are good. Universal education is

good. A single-payer health system (and I say it with deference to where I

am) is overall a good thing. These are not the kinds of things that lawyers

can adjudicate and you render us stupid as a collectivity and community if
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you try to reduce these complexities to entrenched items. The free market is

important. A government that balances its books and is reasonably effi-

cient is another institution of civilized society that is immensely important.

Do not delude yourself, Herb, that you can reduce these intelligent notions

to something that can be entrenched by the Charter and which goddamned

lawyers will debate.

Herb Grubel: You love to talk from principle. But I think it won’t

get you very far. We will never reach an agreement. I appeal to you

with the empirical fact that deficit limitations work in many US

states and they have produced superior results. The European

monetary union has succeeded in lowering the interest rates in

Italy from a premium of 6 percent over Germany to zero. They

have had no inflation. Their currency is stable. In many ways, the

question always is what is the empirical evidence? I think if we

had enough time I could adduce lots of empirical evidence that the

kinds of restraints I’m talking about are working.

Ted White: Herb, the day that we get citizens initiatives in Canada, I’ll

help you take one to get property rights—and we will get it for you, because,

frankly, you have more chance of getting it through a citizens initiative than

you’d ever have trying to convince governments to do it for you.

You provoked me right at the beginning of your speech, so I had to get up

and defend myself. I think you’ve misunderstood me. I never said the people

are always right, but I do think the people have the right to be wrong.

That’s what I have argued about from the beginning. An example from my

own riding is the gun control bill. I provided as much information as I

could in 1994 to convince my constituents that it was a silly bill. In the

end, they decided that they wanted me to vote for it, which I did, but I

made it clear that I thought they were wrong. Over time they have been

proven to be wrong. I defend their right to be wrong. As their representa-

tive, it is important for me to take that view to Ottawa. So in terms of citi-

zens initiatives, I think when you criticize them you must give some

examples to support your arguments. When you say they don’t protect

minority rights, I want you to show me an example from California, or

Oregon, or Washington of any initiative that ever passed that was against

minority rights. Yet I can show you many examples that support the things

you want including Proposition 13. Many, many conservative decisions
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come out of referendums. In fact, they support the conservative agenda, so

thanks, Herb, but you need to get with the program.

Herb Grubel: Now you all know what I was up against for four years.

Question: I’m concerned that the legislation put in front of our provincial

and national assemblies is so complex and so long that there are just not

enough hours for the members to deal with it, nor—no discredit to

them—do they have the brain cells to absorb the sheer mass and complex-

ity of what’s put in front of them. Do you feel as I do that we’re getting

inadequate laws and an overabundance of confusing regulations because of

this situation?

John Reid: It’s not too complex for the human mind. When you

look at any piece of legislation you see four or five principles oper-

ating. If you want to see a committee tearing apart a piece of legis-

lation very effectively, look at the justice committee [or various]

senate committee[s]. They put in the hours and they put in the

time. The dilemma for most members of Parliament is that doing

committee work is a waste of their time. It’s a waste of their time

because the press doesn’t cover it. There’s no reward for being a

hard-working MP doing legislation. You get no publicity, and

when you go back home, nobody’s interested in what you’ve done

on committees. So the way the system works, it’s a waste of time

for a member of Parliament to be knowledgeable. Fortunately, the

system operates so that members do take a big interest in legisla-

tion, and do work very hard at it. But if you’re in opposition, it’s

awfully difficult for you to keep up, because the government has

more manpower, and by the end of the session members of the

opposition are exhausted. It’s very gruelling in Ottawa, and mem-

bers from the West Coast carry the heaviest burden of all because

they’ve got the longest distances to fly back to keep in touch with

their constituencies. So they work very hard at it, and if you go to a

member who is sitting on any committee that has to do with a

piece of legislation, you’ll find that that member knows what’s in

the legislation, and has worked hard to understand it.

Question: While I admire the work that committees do, and I think that

the committee on C-36 has done good work when it comes to votes in the

House, and we all vote on most pieces of legislation, the fact is that most
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MPs do not read the legislation that they vote on. We could do a quick poll

on the members present now. How many of us have read from front to back,

say, one bill in ten out of all the bills we voted on? I can say that I have not,

and I know that I’ve put more time into this sort of thing than most MPs do.

Of course there’s a good rational reason for that. While the Alliance MPs

are an exception, throughout their careers most MPs will always vote

along party lines, and if they don’t, they will be punished for that.

However, I really want to address Herb’s excellent proposal. Since we are

now going from the federal level to the provincial level, and are discussing

what the BC government should do, I suggest some of the following obser-

vations with regard to Herb’s proposals. First, section 43 of the constitu-

tion allows for amendments to the Canadian constitution, which

effectively become part of the constitution of a province. So, for example,

there was an amendment to the constitution that imposed duties upon the

New Brunswick government to provide French language services. Simi-

larly, there was one with regard to educational reform in Newfoundland. I

think that would be an appropriate thing to do in BC. I would like to sug-

gest the BC government could do as those provinces did, pass the law, then

go to Ottawa and say we would like you to pass the resolution entrenching

this constitutionally. The super-majority override you suggested has some

validity at the federal level because of the breakdown of seats. It’s rare for

a party to get 66 or 75 percent of the seats in Parliament. That, unfortu-

nately, is not true in provincial legislatures. In Alberta, normally, the gov-

erning party always has that kind of majority. It’s true in BC right now,

and could be a pattern that replicates itself in such a way as to make it pos-

sible for some governments to override any super-majority requirement

simply by saying: “this is a confidence motion; you will vote as follows.”

I have a last point with regard to property rights and entrenching them so

that some form of super-majority is necessary to override them. I would

just observe that the only thing, in my view, that should be overrideable

should be compensation being prompt. That is to say that it may be neces-

sary to put off compensation, but I think on principle that in times of crisis,

we have a tendency to be willing to confiscate property from those who are

a threatening, or an ostensibly threatening, minority. I’m thinking of the

Japanese in 1942, for example, or potentially of Muslim Canadians today.

I think we have to be very concerned.
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Getting There



Introduction

While it is complex enough to identify and design the appropriate

elements of democratic reform, history teaches us that the most

difficult thing of all seems to be making it happen.

If leaders want reform, though, they can make it happen with rela-

tive ease, and we have had concrete examples of that in Canada

with the Charter (Pierre Trudeau), and fixed election dates

(Gordon Campbell). But these instances are rare, since few lead-

ers voluntarily choose to constrain their own power.

The main impetus for reform will normally come from the

citizens—but how to organize such inchoate thought? To that

issue we now turn, looking at two sorts of devices, one tried and

proven, the other quite new.
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CHAPTER 15:

Constituent Assemblies as

Vehicles for Change

Casey G. Vander Ploeg

I have lived in southern Alberta all my life. Southern Albertans are

well known across the country for several things: common sense,

no nonsense, and above all, populism. But that might be a myth,

and the myth quickly explodes when an Albertan finds himself in

Vancouver to attend a conference on electoral and parliamentary

reform.

British Columbia is the one province in Canada where populism

not only forms part of the political culture, but where the ideas of

direct democracy have managed to gain a toe-hold in the govern-

ing apparatus. Since 1990, at least three private member’s

bills—some coming from the government caucus—have found

their way to the floor of the Alberta legislature, where they were

quickly slain by an unholy alliance of both government and oppo-

sition members representing every political party in the House.

Alberta seems to be all talk and no action. But perception is real-

ity, so I suppose the myth will continue.

The Canada West Foundation has a long-standing interest in the

notion of direct democracy and parliamentary reform, and is one

of the few research institutes in Canada that has dedicated signifi-

cant resources to the study of the constituent assembly as a means

of achieving such reform. This interest comes from the mission of
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the Canada West Foundation itself, part of which is to provide

opportunities for citizen engagement in the public policy process.

So what is a constituent assembly? Why are they held? What are

the advantages of the approach? What are the disadvantages?

How are they constructed and how do they work? Most impor-

tant, does the process fit with pursuing electoral and direct

democracy reform in British Columbia?

What is a constituent assembly?

A constituent assembly is an ad hoc and temporary addition to the

current structures of government. It is an extra-governmental

body that exists alongside current political institutions. It con-

sists of people selected and delegated to address a specific issue of

extreme importance, typically constitutional matters. A constitu-

ent assembly has no sovereignty in the sense that it can render a

final decision; its authority is restricted to the mandate for which

it has been created, and makes proposals only. However, a constit-

uent assembly is more than a consultative body. It is a group

designed to take action, but any proposals emerging from a con-

stituent assembly need a separate ratification process.

Why are constituent assemblies convened? Typically, there are

four reasons.

• A nation might be emerging from a major crisis, such as

Germany was at the end of WWII, or as South Africa was when

apartheid came to an end.

• There may be a threat of significant political upheaval that

needs to be contained. Such was the case in India in 1946 when

independence from Britain was followed by the threat of civil

war with Pakistan.

• There may be an absence of functioning political institutions.

Such was the case in Spain after the death of Franco.

• Existing institutions may be proving incapable of arriving at a

solution to a pressing problem. Such was the case in 1787

when the United States Constitution was drafted.
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In the Canadian context, the call for a constituent assembly has

been pursued because of this fourth reason. Many see a constitu-

ent assembly as the best method to achieve a constitutional peace

and avoid the break-up of the country. The current process of

executive federalism and power brokering among first ministers

is largely bankrupt in the eyes of the Canadian public. Over the

last 30 years, the traditional process has been unable to achieve a

constitutional settlement.

Advantages

What are the advantages of the constituent assembly? Why select

a specific group of people aside from the regular political actors to

settle an issue? There are many reasons.

• The constituent assembly provides a broadly-based vehicle for

change by creating an opportunity for extensive citizen

involvement. This in turn, helps create a deep and popular

commitment to the principles driving the change, and the

details of the change. As such, a constituent assembly responds

to the priorities of citizens, not just governments or special

interests. Depending on how the assembly is constructed, it

offers the potential to dramatically reduce the impact of

partisanship and envisions a broader agenda than that

contemplated by political actors alone. It encourages fresh

perspectives.

• Unlike governments, which deal with many issues at one time,

the constituent assembly has a clear mandate and singleness of

purpose. It is working full time on the issue and thus is a much

more deliberative body. It creates intense pressures to succeed.

• The process recognizes the inherent limitations of government

in deciding huge issues such as constitutional reform or the

restructuring of the electoral system. In many ways,

government mandates just cannot be stretched far enough to

include reform because governments are the ones that stand to

gain or lose the most from any rearranging of the political

furniture. It makes no sense for government, as only one actor

in the political game, to decide on the rules of the game. The

constituent assembly injects legitimacy and credibility into the
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decision-making process, because ultimately, citizens are the

ones who own the constitution and the political process.

• Constituent assemblies are highly independent. They can

bypass entrenched positions and excessive partisanship, both

of which resist reform. The process sidesteps old political and

institutional baggage and can renew a stale debate. Constituent

assemblies have no institutional vested interests or turf to

protect. They stand apart from governments and parties.

Successful assemblies can work alongside existing institutions,

but are neither captured by those institutions, nor do they

pre-empt those institutions’ current responsibilities and powers.

• The real advantage of constituent assemblies is that they build

consensus in the community before any changes get final

approval. Constituent assemblies help “bullet-proof” reforms

by ensuring support from a diverse set of interests. They build

substantial momentum and popular acceptance of change. A

constituent assembly is an innovative process—a rare political

event—that captures the public’s imagination.

One of my first assignments at Canada West was to review the

experiences of Australia, Switzerland, and California with consti-

tutional referendums. At that time, we were anticipating a refer-

endum on the Charlottetown Accord. Our research showed that

referendums that failed to build consensus prior to the vote usu-

ally suffered dramatic defeats. Would the Charlottetown Accord

have been such a spectacular flop if the agreement had been vetted

and smoothed by a directly-elected constituent assembly? I think

the outcome could well have been different.

World experience suggests that constituent assemblies rarely fail.

A diverse group of people in sufficiently large numbers that can act

freely with access to good advice from experts and an opportunity

to debate and negotiate over an extended period, typically meets

the challenge. Constituent assemblies create the conditions where

agreement becomes possible, particularly when there is enormous

general interest in the issue, but a multitude of special interests

that stand in the way. They have been held the world over and on

every continent. If any generalization can be extracted, it is that

constituent assemblies demonstrate a remarkable track record of

success. The bigger the job, the more successful they seem to be.
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Possible disadvantages

If those are the upsides, what is the downside?

• The biggest threat is that an elected assembly, possessing both

a high level of legitimacy and credibility, runs wild, changing

the fabric of a constitution or the political process in ways no

one anticipated. No one can predict the direction in which a

constituent assembly’s interest might turn, or the range and

scope of its recommendations. At the same time, a constituent

assembly can only propose—not impose. While a runaway

assembly is a possibility, our research indicates that this has

not been overly problematic in other jurisdictions.

• The process takes time. A constituent assembly is not a

weekend conference or a one-day meeting. The time it takes

depends on how the assembly is constructed, particularly

whether it is elected or appointed. But the assembly must also

select a chair, appoint an executive, establish voting

procedures, and create committees. In many ways, it has to

start from scratch, and will likely re-invent at least some of the

wheels before it begins designing the carriage. The shortest

constituent assembly with relevance to Canada took four

months in Switzerland. The longest took 12 years in Australia.

South Africa’s assembly took two years, and India’s three years.

The average runs 8 months to just over a year. So these are not

short events. But time also works to the constituent assembly’s

advantage. Sufficient time is necessary for them to do their jobs

well. A key failure of traditional consultation methods—

conferences, summits, and the like—is that they take too little

time for meaningful participation to occur.

• It is possible for a constituent assembly to reproduce, in a new

forum, the existing disagreements and stalemates—putting old

wine in a new bottle. But this is not inevitable, and highly

unlikely if governments resist the temptation to dominate the

process by forming the majority in the assembly or appointing to

it individuals who reflect prevailing sentiments and positions.

Some have argued that constituent assemblies may be

inappropriate for dealing with complex issues. But most
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assemblies have available expert advisors and a competent

research staff. If its proposals are also phased in, complexity

becomes less of a problem as solutions are phased in. In 1996,

Canada West held a modified constituent assembly composed

entirely of randomly selected young people from across Canada

to discuss and formulate options on national unity, economic

development, and direct democracy. The group was diverse—a

microcosm of Canadian youth. The group arrived at

recommendations that were very similar to ones emerging

from conferences and forums that had only experts in

attendance. [Editor’s note: The next chapter describes this process.]

• A constituent assembly is often seen as a last ditch effort. What

if it fails? Failure creates the real danger of removing any hope

for meaningful change. The possibility of failure cannot be

discounted, and failure would surely discredit a return to a

more modest process of reform.

Creating a constituent assembly carries some risk, but so does

walking across the street. The question is whether this risk offsets

all of the advantages.

Constituent assemblies are rare. Why? An assembly needs the

support of the very politicians it is pushing to the sidelines, which

is compounded by the fact that its recommendations will shape

politicians’ future powers and limitations. As such, the constitu-

ent assembly process should not totally discount political leaders.

Many constituent assemblies have had at least some politicians

represented; politicians have even dominated some, although this

is clearly self-defeating. The optimum situation is one in which

political leaders stay active and engaged in the process. They can

do this by setting the terms of reference for the assembly, meeting

with delegates, making and responding to suggestions, giving tes-

timony at assembly committees, and commenting in the media.

A frequent argument against the constituent assembly is that the

process is new and untried. This is a red herring. It is neither. Nor

is the process “un-Canadian” as some would have us believe. The

best example in the world of a pure constituent assembly—one of

the few that were directly elected—comes from Canada in 1946,

in what is now the province of Newfoundland. Newfoundland
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joined Canada following a referendum, but the proposals on the

ballot were drafted and decided by a constituent assembly.

Practical matters

How are constituent assemblies constructed? How do they work?

Constituent assemblies come in a variety of forms. We can distin-

guish among four types based on how their members are selected.

If all members are directly elected, the body is properly labeled a

“constituent assembly.” Such assemblies are very rare, and New-

foundland represents the only example with relevance to Canada.

The assembly can be indirectly elected by parliaments and legisla-

tures. In this instance, the assembly becomes a “constitutional

convention.” Such was the type of assembly in the US in 1787,

and in India, Germany, and Australia in 1973. A third type is the

“constitutional council” whose delegates are appointed by the

government of the day. Such was the case in Switzerland in 1848.

Finally, the “hybrid constituent assembly” employs a blended

selection process. This was used in Spain in 1977, Australia in

1897, and South Africa in 1996.

Deciding how members are selected is the most critical decision

that has to be made because it directly affects the assembly’s lev-

els of legitimacy and credibility. Clearly, a directly elected assem-

bly will be more independent than one that is indirectly elected or

appointed. Each election method has its advantages and disadvan-

tages, which is one reason for the hybrid assembly.

However its members are selected, it is critical that the assembly

is, and is perceived to be, broadly representative of the diverse

range of interests in society. An assembly stacked in favour of one

group or another, or one that excludes a significant voice in soci-

ety, or one that includes individuals who have always had

entrenched positions, will not meet expectations.

In our thinking, if an assembly is to be elected, the election system

used should be the single transferable vote (STV). This system

enables voters to select delegates based on a broad range of crite-
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ria, such as the strength of individual candidates, how environ-

mentally sensitive they are, whether or not they are women or

aboriginal candidates, or whatever. The STV system is most likely

to produce a diverse group reflective of society. This system also

avoids the tricky problem of having to hand pick people, or arbi-

trarily set quotas.

Of course, the selection system is not limited to these forms

alone. An assembly can be as innovative and creative as the people

who are convening it. In 1991, former Supreme Court Justice

Estey proposed an assembly that would be comprised of citizens,

experts, and articulate spokespersons for specific communities

who had been nominated by individual legislators and then cho-

sen at random. The random selection of “ordinary” Canadians has

been used in Canada West conferences, and by the Alberta gov-

ernment at one of its economic summits. For the 1992 “Renewal

of Canada” conferences, “ordinary” Canadians were invited to

apply as delegates by writing an essay on constitutional reform. A

committee then judged these essays, and those that were deemed

thoughtful and articulate joined a pool, from which a group was

randomly selected.

At the other end of the process is the whole question of ratifica-

tion. In most assemblies around the world, the referendum has

been used to popularly ratify the proposals. This is followed by

formal approval of the government or governments of the day

through legislative resolutions. Only in India did the constituent

assembly ratify its own proposals. While South Africa followed a

similar approach, there was provision for a referendum if the pro-

posals did not secure a 2
3 majority in the assembly.

Between the selection of delegates and final ratification is the

assembly process itself. Aside from setting the general parameters

and the broad mandate, the assembly can be left to decide for itself

how it will reach consensus. The degree to which this has taken

place depends largely on the control sought by the convening

authorities. Clearly, there is a balance that must be struck

between allowing the assembly to proceed, and frustrating its

members with a set of tight rules and restrictions.
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Creating a constituent assembly

So what are the steps to be taken? The quickest, easiest, and most

legitimate way to create an assembly is through an act of Parlia-

ment or a legislature calling for the creation of an assembly. This

act would lay out the composition of the body, stipulate how

members are to be selected, identify in broad terms the mandate

and purpose of the assembly, and provide for final ratification of

the proposals that emerge. The selection process then works itself

out and the members meet to establish the procedures of the

assembly. Work then begins on hammering out agreement on the

specific reforms. Once proposals have been developed, the legisla-

ture and the public can then review them. The proposals might

then go back to the assembly for revision. Once a final proposal is

in place, the process can move to referendum. If that is successful,

formal ratification by the legislature can take place.

How an assembly would work in BC

How does this process fit with reforming politics in British

Columbia? First, the issues are obviously significant enough to

warrant an extra-parliamentary process that provides for broad

citizen representation and for bypassing entrenched interests

opposed to altering the status quo. Second, if the assembly were

to be elected, it would provide a good way to test alternative elec-

tion systems, and would surely attract attention in the province,

across the country, and even around the world. Third, if a referen-

dum were to be held on the changes, the constituent assembly

approach would help ensure a successful outcome. In many ways,

there seems to be a fit.

However, I also sense a mismatch. First, you don’t casually

unleash constituent assemblies, and in some ways, this process

seems too elaborate for the envisioned reforms. A key question is

whether the power of the constituent assembly that is struck is

commensurate with the reforms or changes that are envisioned.

In many ways, the constituent assembly is a constitutional howit-

zer that is hauled out when governments have a significant prob-

lem with legitimacy.
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Second, the government in BC is in a unique position. It possesses

both a fresh mandate and a strong mandate. While one can cer-

tainly argue for the constituent assembly approach because the

issue of political reform is very much one of “re-writing” the rules

of the political game, the optics of a full blown directly-elected

assembly may not register well. Voters will likely ask why the gov-

ernment’s mandate, recently secured, is not enough to do what-

ever they want to do, including system reform, and that is no

small hurdle.

In Canada, the push for a constituent assembly process is

grounded in addressing the constitutional issue within a federal

context where we have 14 governments of various partisan stripes

with long-standing entrenched positions on certain issues, in

addition to other interests such as first nations. The interests are

legion, and there is a sense that neither the federal government

alone, nor even the provincial and territorial governments, can

speak for Canadians on constitutional issues. National institu-

tions face serious limitations, but provincial governments are in a

different situation. In that case, there is one government that is

better able to speak on an issue, and that voice, for the most part,

is uncontested.

On the other hand, the constitutional issue is certainly significant

enough to warrant some form of direct and meaningful public par-

ticipation. There really are two extremes: a full-blown constituent

assembly, and government action with no public input whatso-

ever. Perhaps both have to be avoided. The good news is that gov-

ernments have been experimenting with a variety of means that

look and sound very much like the same thing. The question is,

can we pare the constituent assembly idea down and still have it

work?
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CHAPTER 16:

Deliberative Democracy

and Electoral Reform

David K. Elton

Public consultation is an essential element of democratic societies

every bit as much as are elections, the right to petition, and the

right to protest. It therefore follows that democratic societies

need to continually seek to develop transparent and legitimate

consultation processes to encourage citizen engagement. The

British Columbia government’s commitment to hold a Citizens’

Assembly on Electoral Reform provides an excellent opportunity

to use a recent development in public consultation often referred

to as deliberative democracy.

Over the past century, numerous techniques for consulting citi-

zens have been devised. The most popular mechanisms for con-

sultation include elections, referendums, legislative hearings,

Royal Commissions, constituent surveys, public opinion polls,

town hall meetings, focus groups, policy conferences, and policy

round tables. In the past decade, alternative mechanisms have

been developed that seek to build on the strengths of many of the

traditional techniques and minimize many of their weaknesses.

One of the most innovative and valuable techniques has become

known as the deliberative democracy process. Some refer to this

consultation mechanism as “citizens’ forums.”

229



Deliberative democracy and effective consultation

Deliberative democracy has been designed to employ the

strengths of each of the nine traditional mechanisms mentioned

above, and to minimize their weaknesses.

One of the best ways to determine the effectiveness of deliberative

democracy is to identify a set of measurable criteria and undertake

an assessment. For the purposes of this presentation, eight spe-

cific criteria that were use in a Canada West Foundation report

entitled Meaningful Consultation have been used: representation,

focusing the debate, access to information, open discussion and

debate, consideration of alternative solutions, individual efficacy,

achieving closure and cost and effectiveness. While there may be

considerable disagreement over whether each of these eight crite-

ria are essential, or whether other criteria should be included in

the list, there are good reasons for using each of these eight in

measuring an effective consultation process.

Representation

Deliberative democracy provides for representation of all ele-

ments in the community by using a random selection process to

identify participants. In this regard it is similar to public opinion

polling in that it gives every citizen an equal opportunity to partic-

ipate. Indeed, the actual participants are often selected randomly

from people that have previously participated a public opinion

study.

Focusing the debate

Deliberative democracy consultations are similar to policy confer-

ences in that they focus on a limited number of predetermined

issue areas (e.g., specific economic development issues, specific

environmental issues such as clean air, specific governance issues

such as electoral reform, recall, or use of referenda).
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Access to information

In order to ensure that meaningful deliberations take place, par-

ticipants are provided with easy-to-read summary overviews of

the issues under consideration and given access to a wide range of

expert opinion on those topics. This access to information and

expert opinion thus employs the best elements of both policy con-

ferences and policy round tables.

Debate and discussion

Deliberative democracy consultations take place in a setting

where all participants not only have the opportunity to partici-

pate, but are encouraged to do so. Trained facilitators lead small

group discussions to ensure that a few outspoken persons do not

dominate the discussions and debate, and where individuals have

the opportunity to challenge one another’s assertions. These

small group discussions are one of the strengths of policy round

tables and focus group processes.

Alternative solutions

Participants are encouraged to not only examine a range of viable

alternatives to a particular issue, but also to search for additional

options, as is the case in policy round table and focus group con-

sultations.

Individual efficacy

Participants are given the opportunity to exchange their points of

view with decision makers (e.g., elected officials and senior policy

makers) and their conclusions are recorded and reported to these

decision makers. The involvement of symbolically important peo-

ple and assurances that decision makers will carefully consider

conclusions reached by the group are essential given the high level

of cynicism about consultation processes within both the public

and the media regarding government processes.

Deliberative Democracy 231



Achieving closure

Appropriate decision-making rules are put in place to ensure that

the group has a means of reaching a consensus and that individu-

als can register their dissent.

Cost and logistics

The consultations often take place over several days or over one or

more weekends. Costs related to travel, lodging, and meals are

provided. This makes deliberative democracy consultations con-

siderably more time consuming and expensive than most of the

traditional consultation mechanisms such as focus groups, con-

stituent surveys, or even policy conferences. However, they are

considerably less expensive than elections, referendums, and even

public opinion polling.

Experiences with deliberative
democracy consultations

Several versions of deliberative democracy consultation have been

held over the past decade in the United States, Australia, and

Great Britain. One of the first attempts to integrate several

aspects of this process into consultations in Canada was under-

taken a decade ago when the federal government sponsored a

series of conferences on constitutional change called the

“Renewal of Canada Conferences.” These conferences were set up

following the embarrassing collapse of parliamentary hearings on

constitutional reform in Manitoba when no citizens showed up to

participate.

The key to the success of the Renewal of Canada Conferences was

the decision to encourage all Canadians to write to the organizers

of the conferences (four research institutes) indicating their inter-

est in participating in the conferences, and the subsequent ran-

dom selection of a group of “ordinary citizens” as participants in

the conferences. These ordinary citizens not only took an active

role in discussions and debates, but they were also found to be
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both willing and capable of making the necessary tradeoffs and

compromises necessary to reach workable solutions. Equally

important, their participation added significantly to the transpar-

ency and credibility that both the public and the media accorded

the conference deliberations.

In 1996, the Canada West Foundation, the Council for Canadian

Unity, and the Atlantic Provinces Economic Council sponsored

“Assembly ’96” at the Terry Fox Centre in Ottawa. This particu-

lar consultation was based on the random selection of 96 young

Canadians under 30 years old from across Canada. The results of

the assembly and an assessment of the consultation process are

available on the Canada West Foundation web site (www.cwf.ca).

The Public Policy Forum held a third consultation, entitled “The

British Columbia Regional Citizen’s Forum on Clean Air,” in Van-

couver in the summer of 2001. The results of this consultation

process are available on the Public Policy Forum’s website

(www.ppforum.com).

As with any consultation process, not all participants were com-

pletely satisfied with the results, but there was a strong consensus

among both participants and sponsors that this consultation

experience and process provided for more meaningful discussion,

and for increases in awareness, knowledge, and understanding.

Assessing the usefulness of
deliberative democracy consultations

In 1997, the Canada West Foundation published a report entitled

Meaningful Consultation: A Contradiction in Terms? This report com-

pared and contrasted the ten consultation mechanisms men-

tioned at the outset of this report on the basis of the eight criteria

discussed above. The three authors of the report then evaluated

each of these consultation mechanisms as excellent (4 points),

good (3 points), fair (2 points), and poor (1 point) and gave them

a letter grade based upon the total score obtained. As figure 1

shows, deliberative democracy was determined to be a superior

method of consultation compared to the others when all eight cri-

teria were used. This conclusion may, of course, be due to the pre-
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conceived notions of the authors, but their assessment warrants

careful consideration given the all-important role that meaningful

consultation plays in shaping public policy. Further, it invites oth-

ers to use the above-mentioned consultation assessment criteria,

or variations thereto, in assessing the merits of any specific con-

sultation processes that may be contemplated in the future.

Citizens’ Assembly on Electoral Reform

Electoral reform is something that has been talked about in Eng-

land, the United States, and Canada for well over a century, but

nothing much has been done about it. In fact, on occasion, govern-

ments have created oxymorons to avoid meaningful discussion of

electoral reform, such as the “Government of Canada’s Royal

Commission on Electoral Reform” in the 1980s that explicitly for-

bade the commission to call for any changes to the voting system!

The British Columbia government’s decision to not only examine

alternate voting systems, but to place the responsibility for devel-

oping alternatives that will be voted on in a future referendum in

the hands of the province’s citizens is a bold public policy initia-

tive of historic proportions.

The deliberative democracy consultation mechanism described

above is tailor-made for the British Columbia government’s Citi-

zens’ Assembly on Electoral Reform. It provides not only a mech-

anism for the selection of assembly members through a random

selection screening process, but also a blueprint for managing the

deliberations of the assembly. The additional responsibilities of

the assembly to identify alternative electoral models, undertake

public consultations, and prepare an appropriate referendum

question will add yet another dimension to the assembly’s

responsibilities that will reinforce the role of citizens in decision

making.

Conclusion

There is no one best way to provide for the representation of citi-

zens’ opinions. Consulting the electorate of a democratic society
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is probably the best way a democratic system has of ensuring that

the opinions of all of its citizens are represented. But even elec-

toral consultations have their problems, since many people

(sometimes an extraordinary majority in the case of civic elec-

tions) do not exercise their right to vote. Because consulting the

electorate is extremely time consuming, expensive, and if used

too frequently, causes voter fatigue, it is not a process that can or

should be used too often.

Deliberative democracy consultations seek to use the strengths of

traditional consultation mechanisms while minimizing their

weaknesses. The use of a random probability selection process

not only gives every citizen the opportunity to become a partici-

pant in the process, but also makes the selection process transpar-

ently unbiased and provides a symbolic link to citizens who can

identify with the participants. The fact that the consultation is

structured in such a way as to provide for access to a wide range of

information and expert opinion not only increases participants’

ability to reach reasoned decisions, but it also provides stake-

holders with an opportunity to articulate their various points of

view. Finally, the openness of the debate and the need for people

to confront differences of opinion and make the compromises

necessary to generate viable policy options increases the likeli-

hood that whatever conclusions are reached will resonate with the

public as a whole.
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CHAPTER 17

Q&A FOR PANEL 5:

THE PROCESS FOR GETTING THERE

Question: We now have the opportunity, because of technology, to get

input from all of us immediately, thanks to telephones, computers, televi-

sions, and social security numbers. We have the technological means to

count the white rocks and the black rocks used by the Greeks thousands of

years ago to give everybody a vote. Is anybody doing anything using tech-

nology for direct democracy? I don’t have time to sit on committees, but I

do have the time to go to a web site or watch a television station and log in

my vote when the pros and the cons are presented.

David Elton: At the Canada West Foundation we’ve looked at

using technology as a means of providing effective citizen engage-

ment. We found, in our experience, that it’s important to get

whatever group you have together. This belief comes from the

deliberative democracy experiment back in 1996. Face-to-face

communication, living together for that one week, getting to actu-

ally know your fellow colleagues at the assembly, is absolutely

essential, and it seems that that dynamic can’t be bridged entirely

with technology.

Question: If you choose an assembly randomly, the three of you would not

be in it, because of the very, very small chance of you being picked, like a

lottery ticket. So we’ve missed you three as the experts by such a process.

David Elton: That’s right. But what you would have gained in the

trade-off is that every British Columbian would the opportunity to

be in that assembly. And, at the end of the day, the optics of that

are important as long as you include in that process adequate back-
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ground information, and access to experts, to resource people.

That’s a critical part of the mix. I didn’t get into it because it’s in the

paper I distributed. You need to have those components of it.

Question: My point is that what I see happening in our political forum is

that it is always the shrill minority interest getting represented. If you had

a random selection, you’d have a much broader consensus of the general

electorate, and thus a much more balanced representation on a lot of these

issues. What’s happening right now is only the shrill interests are getting

their voice out there, and they are driving the agenda while the majority is

being left behind.

David Elton: The key part to that is you also don’t get people who

are so fixed in their positions that they refuse to move because

they’re articulating the position of a group of people and are

always aware of the fact they’re being judged by that group. When

you bring a group of citizens together, we have found that their

ability to make the necessary compromises to develop a viable

alternative into a practical opportunity is much greater.

Gordon Gibson: This has been a wonderful day. We’ve had an

incredible smorgasbord of ideas. Long as the day was, though,

there was one subject that was implied in the words of many

speakers, but not directly covered, as specifically pointed out to

me by John Reid. We did not get into the question of internal

party democracy, which has so much to do with how the system

operates. But this conference, I’m sure you’ll agree, was a good

starting place.
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A Concluding Note

As this book goes to press in May of 2003 there have been several

developments that bode well for the progress of democratic

reform in Canada.

Most notably, the British Columbia government has finally con-

stituted the long-promised and awaited “Citizens’ Assembly on

Electoral Reform.” This will be a “deliberative democracy”

approach of the sort described in David Elton’s chapter, made up

of randomly chosen citizens (subject to some self-screening). The

experiment will be significant, and if it works will undoubtedly

point the way to other assemblies of this sort on varied topics.

As a second extraordinary experiment in democratic reform, the

BC government has provided that the assembly will report, not to

the government or the legislature, but directly to the people. If the

assembly proposes a new electoral system, the idea will be put

directly in a referendum at the time of the next scheduled election

on May 17, 2005. Putting such trust in direct democratic machin-

ery without any provision for government intervention or modifi-

cation of the result is truly extraordinary.

Related events are under way elsewhere in the country.

In Prince Edward Island, the legislature has commissioned and

received a report on electoral reform. The government has since

appointed a commissioner to hold hearings and report. The P.E.I.

first-past-the-post system routinely delivers lopsided legislatures,

so the history of the province has become sensitive to the need for

electoral reform.
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Quebec held a major “Estates General” in February 2003. This

1,000-person meeting canvassed the entire spectrum of demo-

cratic reform ideas, from a change to a republican system, to a pro-

vincial Upper House, significant devolution to regions, and

changes in the voting age, as well as the more usual questions of

direct democracy and of electoral and parliamentary reform. Now

that a new government has just been elected in that province we

shall have to wait and see if this impetus is maintained.

In Ontario, where an election is expected soon, the Official (Lib-

eral) Opposition has made democratic reform a centrepiece in its

platform. Concepts include fixed-term elections, sweeping cam-

paign finance changes, a referendum on electoral reform, empow-

erment of the ordinary MPP, and the routine use of deliberative

democracy to make recommendations to government on major

issues.

Even at the federal level, where democratic reform is arguably

most required, small stirrings are visible. The Alliance, the Tories

and the NDP all have some elements of reform in their platforms,

though not usually at the forefront. This may change as the

front-runner in the Liberal leadership campaign (and therefore

the next prime minister, at least pro tem), Paul Martin, has himself

identified democratic reform as a priority, though with few specif-

ics as yet.

In short, matters are moving as they have not done since Confed-

eration. If much of this talk turns to reality, we will see a very dif-

ferent politics in our land.
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Appendix



Introduction

The following report was released in early 2001 by press release, a

few hard copies, and electronic printing. It was also distributed at

The Fraser Institute conference where earlier forms of many of the

other papers in this book were also presented. However, this is the

first proper publication of the document, which comments on most

aspects of the democratic reform agenda in British Columbia.
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APPENDIX 1

A Report on the Need for Certain

Constitutional Change in British

Columbia, and a Mechanism for

Developing Specific Proposals

Gordon Gibson, Gary Lauk,

Nick Loenen, and Rafe Mair

Introduction

Why this report? Why consider the suitability of the basic rules

governing our elected representatives? After all, British Columbia

is a reasonably peaceful and prosperous province. While many

people have strong political views of a partisan nature, no one is

marching in the streets to demand changes in the system.

In the past 50 years, this province has grown from just 1.8 million

souls constituting just over 8 percent of Canada to a population of

over 4 million and over 13 percent of the Canadian whole, and our

growth continues. Those satisfied with the current state of affairs

might say, “If it ain’t broke, don’t fix it.”

On the other hand, various indicators show that we are perform-

ing far below potential in important areas. While we are tradition-

ally thought of as a rich province, and until recently were among

the Canadian leaders in economic growth, our GDP per capita has
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now fallen below the Canadian average—to about 95 percent. Our

position in the “new economy” of technology is weak compared to

both our neighbours and our potential. Serious battles continue

to rage on the environmental and aboriginal fronts.

While some governments with strong leaders have made a real

difference to this province (for better or for worse, and often some

of each from the same leader), the legislature—our elected repre-

sentatives—has over the years had virtually no effect other than,

by the counting of partisan noses, to decide who will be premier

from time to time. Few academic or journalistic observers would

differ with this statement.

Many people today see government more as part of the problem

than the solution. Few people believe that they personally can

make any difference, or that the system is responsive to ordinary

people (except in the grossest sense of who wins in this or that

constituency every few years).

This matters, because government matters. While government is

no longer growing in terms of absolute size or the date of “Tax

Freedom Day,” it has stabilized at a very high level as an influence

on our lives. Moreover, regulatory directives also affect the lives of

more people on an ongoing basis. All of the above, but particularly

our perception of citizen frustration, leads us to conclude that our

governance machinery does need fixing.

Sovereign governments in Canada are found at two levels: federal

and provincial. From British Columbia, there is little we can do

directly about the federal government under the current system.

In any event, the provincial government’s decisions are more

important to most of us, in such things as health care, education,

social services, municipal law, resource administration, policing

and so on. In British Columbia we have a jurisdiction of a suffi-

ciently manageable size that there is a prospect of real change.

The authors of this report believe that most of the problems iden-

tified by the citizenry today come back to the control structure of

government, which is supposed in theory to be a democracy run

by our elected representatives.
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Winston Churchill famously said that democracy was the worst

imaginable way to run a country—except for all of the other sys-

tems that had been tried. Today, that is accepted wisdom, but

there are many components to “democracy” beyond the simple

holding of elections. In particular, those elected must then be

enabled to actively represent us.

In what follows we will analyze certain failures in the system, out-

line possibilities for productive change, and suggest a mechanism

through which the people of British Columbia can work together

to decide upon and institute agreed change.

The committee

Why this committee?

No one asked us to produce this report. We decided to get

together and do it, believing there was a problem to which we

might make a contribution based on experience.

While none of us have any continuing partisan connections, each

of us has sat in the legislature as an MLA for one of the three main

parties in British Columbia in recent years, namely (in alphabeti-

cal order), Liberal, NDP, and Social Credit. Two of us today are

commentators on public policy, one is a lawyer, and one a political

scientist.40

We represent no one but ourselves. We do not embody the diver-

sity of BC society that would have to make final judgements on

the questions we raise. We are but technicians. If our ideas are of

any value, it is only because of content, not provenance.

In that spirit we submit the following.
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Perspective

For the common good, we need some government. Exactly how

much is a never-ending debate, but we need some.

The plainest definition of government describes it as that institu-

tion in a society that effectively maintains a monopoly on the use

of force or coercion. That harsh description cannot be repeated

too often. Governments are based on coercion, be it as subtle as

quietly extracting taxes, or as forcible as a police action.

Government activity is always said to be for the common good. It

ain’t necessarily so. The danger is that governments will use their

monopoly on force for their own ends, or those of its friends. Such

tremendous power must be used only when justified, and con-

trolled with care.

To this end, democracy is a concept that governments should be

controlled by the governed. Unfortunately, this idea does not, in

itself, carry any sense of limit. Indeed, many people today believe

that democracy means that whatever desire we vote for by a major-

ity should be satisfied by the coercive power of government. Many

politicians have based their careers on telling the public it can have

whatever it wants. But this is not what democracy means.

In fact, government (including the courts), is but one of the two

main decision making systems in our society. The other is the

body politic, including the private market, where millions of pri-

vate actors, including the owners of capital, labour, and consum-

ers, deal with each other on a voluntary (rather than coercive)

basis. Private dealings may involve individuals or families or firms

or non-profit agencies or whatever, but the distinction is that the

relationship between them is voluntary, not coercive.

The choice between which of these two decision making systems

(private markets, and government, or the “political market,” if

you like) to use with respect to managing any given area of life

may be based on pragmatism, tradition, or ideology, but the fact

that one system is “democratic” does not argue for its preference.

Indeed, a general lesson of the twentieth century has been that
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markets work better than governments for the management of

most things.

It is only when we collectively decide that government must

become involved in this or that area that we come to the issue of

control systems. Democracy, to underline again, is that class of

system that provides for control of governments by the governed,

rather than by monarchs, or a priesthood, or elites of other kinds.

Of course, democracy is not the only foundation of our civil order.

Indeed the Supreme Court of Canada (in its decision on Reference

re Quebec Secession) found democracy to be one of the four pillars of

our society. In the court’s view, the others are federalism, the rule

of law, and respect for minority rights.

Some might think even this listing incomplete. For example, the

concept of the sovereignty of the individual (which sees all gov-

ernmental legitimacy as residing in individuals and being only

loaned or delegated upwards to governments) is even more funda-

mental. This principle also allows for the possibility (and actual

fact) that most individuals choose to achieve most ends through

non-governmental machinery, and even when they resort to gov-

ernment as their chosen instrument, the choice is for smaller gov-

ernment rather than larger, where possible. (This is made explicit

in the concept of subsidiarity, one principle of the European Union

honoured as often there in the breach as in the application.)

Our system in Canada evolved from a different theory than that of

individual sovereignty. In our tradition, sovereignty has resided in

the state, and more particularly in the person of the monarch who

literally owned the state in early English times. The idea of the

individual sovereignty of the people (the founding doctrine of the

United States) has increasingly taken hold in Canada, reflected in

such documents as the Charter of Rights and Freedoms. Indeed,

most Canadians think that individual sovereignty is our basis, but

in truth the old reality lingers. The monarch-like powers of our

first ministers give an important and unfortunate example.

It is worth noting that at the federal level the prime minister

appoints the head of state (the governor general), the heads of the
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military and national police, the heads and deputy heads of all

government departments, all members of the upper House (Sen-

ate), the judges of the Supreme Court and all other important

judges, all significant boards and commissions, writes or approves

all legislation, writes or approves the budget, approves or controls

chairs of committees and office space, promotion and foreign trav-

els of MPs, controls all important House of Commons business,

approves candidacies at election time, and unilaterally calls elec-

tions at his or her pleasure.

A premier has a comparable degree of power in provincial jurisdic-

tions less glamorous but more important than the federal level.

(Provincial governments have far more real world impact on indi-

viduals and businesses than does Ottawa.)

As this list of prime ministerial or premierial power makes clear,

between elections neither the public nor the representatives of

the public run the show. Whatever else this system used in Can-

ada may be, it is not what most people think of as democracy. It is,

in effect, a four year elected dictatorship.

In practice, the rule of law (long ago assented to by monarchs as

being demonstrably in their own interest) and the traditional role

of state sovereignty as exemplified by the executive branch (the

premier and his or her Cabinet) have been far greater influences in

Canadian and British Columbia history than has democracy. The

codification required by the rule of law gives stability and consis-

tency over time, without which a society cannot prosper. The

broad reach and sweeping powers of the executive branch, subject

only to generally ineffective and uninformed questioning by the

opposition and the media, have brought policy coordination

across governments and over time. That none of this has been par-

ticularly democratic (except, as noted before, in the grossest sense

of the word) has not seemed to matter much. We have developed

and prospered.

And yet... to more and more people something increasingly seems

to be missing. This committee believes that that “something” is

democracy in a genuine sense of the word. When, as is the case

today, our elected representatives, MLAs, and MPs, have no real
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power to act on our behalf, when governments tell their back-

benchers exactly what to do and always prevail in a majority situa-

tion, then that, we say again, is not a true democracy. A true

democracy exists only when the public, either occasionally acting

directly (by referenda, say), or more usually through their direct

representatives, can actual control the course of policy on a

day-to-day and issue-by-issue sense.

To recap, there are two states of evolution of the civil order. The

first consists of constraints on power. There has been great prog-

ress to this end over the years, achieved by the acceptance of the

rule of law and independent courts, and a growing respect for

minority rights. But within these minimal constraints, power has

been wielded by our political masters subject only to a verdict of

“in” or “out” every four years or so. This is not a sensitive control

mechanism.

The second, higher level adds actual and effective governance of the

power exercised by the executive branch through the machinery

of democracy. We have only begun this second stage in Canada.

That is the current challenge for British Columbia, if we wish to

pursue it.

The elements of democratic governance

There are three stages of increasingly sensitive democratic control.

Stage 1. Voters choose the people (MPs or MLAs) who choose

the boss, who thereafter makes the laws, levies the taxes, controls

expenditures, and generally runs the show for a given time. This is

our current system. It is known in Canada as one version of respon-

sible government. 41

Stage 2. Voters choose representatives who themselves, as free

actors, make the laws, levy taxes, and control expenditures. There

is still a chief executive officer, but he or she is closely controlled

by those elected. This is known as representative government. One

version can be seen in the United States, but the concept can also

be wedded to our parliamentary structure.
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Stage 3. Voters themselves make direct decisions on public policy

via the ballot box and such machinery as initiatives or referenda.

This is known as direct democracy. The most notable example of a

country making considerable use of this technique is Switzerland,

but even there the overwhelming majority of the nation’s busi-

ness is done by the indirect democracy method—in the case of

Switzerland, closer to the “representative” than the “responsible”

model.

The only regular use of direct democracy in our system is the

direct vote afforded each elector on choosing a constituency repre-

sentative once every few years. Other opportunities, such as occa-

sional referenda, are quite rare.42

No one seriously proposes that much of the business of govern-

ment can be guided by direct democracy, even in this age of

instant and widespread information and communications. Except

at a high level of abstraction, good decisions on public policy typi-

cally require both expertise and an ability to reconcile tradeoffs

and priorities and linkages with other public policy issues that the

average citizen cannot practically take the time to acquire, even

were there an interest in so doing. Therefore, as a practical matter,

we hire full-time experts in the public service to manage this

work, and elect full-time representatives to manage the managers.

There is a case for an expanded use of direct democracy and we

will comment in that regard, but our greatest focus as a province
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should be on moving to stage 2, true representative democracy,

which has to do with the legislative branch.43

There are two broad categories of questions to be considered in

respect of legislative branch reform. The first is how do we choose

who our representatives are to be. This is the question of electoral

reform. The second is, once representatives are chosen, what will

be the rules of their relationship to the machinery of government

that best enable them to do their work. This is the question of par-

liamentary reform.

There are two categories that we will not discuss. One has to do

with executive branch reform. This deals with such matters a patron-

age, the selection and promotion of public servants, the structure

of boards and commissions and Crown corporations, and the like.

While not wishing to downplay the importance of these ques-

tions, we have not dealt with them in this report. Equally, we have

not dealt with judicial reform. The justice and adjudication system

(which includes other tribunals such as Human Rights, Labour

Code and other such panels) is of tremendous importance, and

parts of it are enmeshed in both change and controversy. We do

not tackle these questions.

To keep this report manageable, we have restricted its scope to

that portion of governance dealing with representative and direct

democracy. If those areas are functioning well, they provide the

means for the reform of other areas of importance.

The selection of representatives

The selection process has three essential components: machinery,

timing, and electoral systems.

The Need for Constitutional Change in British Columbia 251

43 The traditional division of governance analysis deals with the legislative,
executive, and judicial branches. The legislative branch does much more
than legislate. It is also the priority-setting body for raising and spending
public revenue, and the oversight agency that monitors the work of gov-
ernment as a whole.



The machinery, which ensures honesty and efficiency in the elec-

toral process, is of course of fundamental importance. We are for-

tunate that this area is reasonably well under control in Canada,

though the growing use of electronic voting will bring new secu-

rity problems.

One unresolved machinery question relates to appropriate restric-

tions—if any—on election spending by political parties or others,

partisan contributions, and public disclosure of such, advertising

and polling, and public funding of political parties. While many of

these issues may seem arcane, especially to those who (correctly,

we think) have faith in the common sense and shrewd assessment

capacity of the public, we note that these same arcane issues have

major implications for the balance of power between small parties

and large parties, rich ones and poor ones, parties and their own

candidates, partisan candidates and independents, and political

parties vis à vis other organized interests in society. For example,

is it right—as the current federal government believes—that

political parties should have a virtual monopoly on issue advertis-

ing during elections?

Important as these questions are, we believe the answers to be the

proper subject of election law, to be amended from time to time

on the basis of experience and circumstance, rather than a part of

the constitution of the province. Accordingly we did not consider

them further.

There are three main choices on the issue of elections timing. One is

for discretionary timing within an overall maximum period, as at

present. One is for fixed dates except in the case of the defeat of a

government on a vote of confidence in the legislature. The third is an

election date fixed under all circumstances—as with municipalities

in Canada, for example, and all governments in the United States.

The timing issue is central. The current system gives an enormous

tactical advantage to the government in power in terms of choos-

ing the most favourable moment to call an election. It also gives

enormous disciplinary power to the premier, who is able to say to

his followers that a lack of support on any given issue will lead to

an election. However, much as politicians in power speak well of
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democracy, they detest elections even more than business people

detest competition, and are therefore much persuaded by the

threat of this power of the premier. They invariably fall into line.

Discretionary election dates are sometimes justified as giving a

way to “consult the people” on this or that issue. This is nonsense,

of course. A simple referendum would give a far more precise con-

sultation without the requirement for an election.

Fixed election dates remove a certain tactical advantage and the

disciplinary power from the premier, and provide certainty. They

also ensure that the de facto election campaign is much longer than

it would be if we had flexible election dates, which many would

regard as a disadvantage.

The mixed option of a fixed date except in case of loss of a confi-

dence vote by the government is a way of marrying the idea of

“responsible” government requiring “confidence” votes, to what

would in effect be mostly a fixed date system. The matter of tim-

ing is thereby inextricably linked to the type of parliamentary sys-

tem—i.e. “confidence” or not. We believe that the matter of

election timing is sufficiently fundamental as to be a matter for

the constitution of the province.

The electoral system debate encompasses such questions as the size

of constituencies (and therefore the size of the legislature), single

or multi-member ridings, the manner of selection of candidates,

and the system by which voters indicate their preferences and

how those preferences are counted and weighed to choose repre-

sentatives.

As our system has come to work, the role of parties is central. The

nomination of candidates amounts in most cases to a “pre-screen-

ing,” and restriction of the de facto choice of the electorate.

In Canada, with one important exception, to be noted below, can-

didate selection by parties is not a matter of election law. If the

people of a given constituency in a partisan way want to vote, say,

NDP, but would really prefer Sally Brown to Joe Black, both party

members, it matters not. If the party nominates Joe, that’s that.
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Other countries deal with this differently. In the United States,

primary elections give many more electors a voice in this decision.

In some states, all Democrats get to vote for the choice of Demo-

cratic candidate. In other states all electors who so wish get to

make that choice.

In other countries, there is balloting on a “list” system, under

which each party submits a list of, say, 100 candidates for the 100

positions open, and is entitled to elect one candidate for each 1

percent of the vote. With this system, the order of the “list” might

be done by the party bosses (in which case they in effect get to say

who the winners from their party are) or by the voters, who there-

fore in effect control not only the winners, but the nominations as

well. In other words, electoral law can have an immense impact on

internal party democracy.

In Canada and British Columbia, our practice is to not only leave

partisan nominations up to each party, but—incredibly, in the

view of this committee—to give a veto to the party leader. A pre-

mier is thereby given another immense disciplinary power over

individual party members. If they do not toe the line, they cannot

be candidates—enforced by the law.

The rationale for this is that a leader must be able to guarantee to

the public a team that will carry out the party’s promises. The real

world result is that the role of the representative to represent the

views of his or her electors is seriously weakened if those views

are inconvenient to those of the leader, and the already powerful

position of the leader tremendously strengthened.

Thus, the first question arising from a consideration of electoral

law is, do we wish to privilege the position of the party (and its

leader), or of the local people in selecting candidates? If the latter,

do we wish to privilege party members only, or give influence to

the general electorate?

The next question deals with how representative the legislature

is. Do we wish to use a system that attempts to reflect the views of

the population in the membership of the legislature as faithfully

as possible? Or, on the other hand, do we seek other objectives,
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such as deliberately constraining minorities that might otherwise

use delicate legislative balances to exert power far beyond the

number of voters they represent (as in the Israeli Knesset)? Alter-

natively, do we want to achieve strong majority govern-

ments—even if the public has no majority view—that are,

therefore, based on a minority opinion, as in almost every election

in Canada and BC within living memory? (As at this writing [Edi-

tor’s note: February 2001], BC has a majority government elected by

only 39 percent of the voters, and Canada has a majority govern-

ment elected by only 41 percent of the voters. Both governments,

in effect, exercise 100 percent of the power of their legislatures.)

Our current system is called “first past the post” for obscure his-

torical reasons. It is really a single member plurality (SMP)—who-

ever gets the most votes wins, whether that amounts to 51

percent in a two-person contest or 26 percent in a four-person

contest. Election of members and governments by much less than

50 percent is not unusual. This system tends to produce majority

governments, even from badly split electorates.

Another option is the run-off election or the alternate vote (AV).

These systems, either on a single preferential ballot or a second

run-off election, drop minor candidates until the winner has a

clear 50 percent plus one.

Then there are the many versions of proportional representation

(PR). Broadly, these systems attempt to more faithfully reflect the

diverse views of the electorate in the legislature. The precise rules

are very important, and can be fine-tuned to add or screen out very

small parties.

SMP and AV elections are normally based on quite small geo-

graphical constituencies. PR constituencies may be larger, or may

even use national lists. The ranking of candidates on the

“list”—i.e. who is closer to the top and therefore has a good

chance of winning—may be by the parties or by individual voters.

Some systems, such as the single transferrable vote (STV), provide

for quite small constituencies and citizen ranking of the lists.
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Finally, some countries have mixtures of more than one system.

For example, both Germany and New Zealand elect half their

members by SMP and half by national list PR. France has a modi-

fied run-off system. Hardly any countries except Britain and Can-

ada rely exclusively on the SMP (the United States primary system

effectively converts that country’s SMP into a run-off system), and

Britain has moved to PR for the European Parliament and is seri-

ously looking at electoral reform for the House of Commons (see

Parliament of the United Kingdom, 1998, “The Jenkins Commis-

sion Report”).

As a committee, we recommend that the constitutional reform

assembly that we will be proposing review British Columbia’s

electoral system. If agreement is reached on a new system and

then approved by citizen referendum, that new electoral system

should become a part of the constitution of the province. The new

system would not be immune to change, but would require citizen

consent to change, unlike at present where the electoral law may

be changed at will by the party in power, as was done in 1952.44

We take no joint position on which electoral system would be best.

The effectiveness of representatives

However well we select those who are to represent us, it matters

not if those representatives are hobbled in the performance of

their jobs, as is the case at the moment. This is the subject matter

of parliamentary reform.

In an earlier section we noted the extreme concentration of power

in the office of the premier. The way our system has evolved, gov-
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ernment MLAs do what the premier tells them to do. Therefore,

they cannot represent their electors faithfully. Opposition MLAs

normally do what their leader tells them to do as well, though that

leader has far less in the way of sanctions to enforce his or her will.

Since the rules of the game say that the government of the day has

to be destroyed in order for the opposition of the day to do its

good work of saving the province, opposition members work

together to that end. In our system, it is considered a sign of weak-

ness if there are public differences within the opposition.

So the tradition of “bossism” is maintained. No other country in

the developed world has anything like this degree of executive

branch control of the legislature. To say it again: Canada has

become what amounts to a four-year elected dictatorship.

There is a whole web of interlocking factors that maintain the sys-

tem, which, of course, could theoretically be blown apart on any

given day by a majority of MLAs deciding to change the rules that

give the premier such power. Chief among these rules are:

• The premier may call an election at any time, thereby putting

his members’ jobs at risk

• At election time, the premier may stop any given member from

being nominated (to represent his own party)

• In the legislature, any bill that proposes the spending of money

must be introduced by a minister

• Any government legislation must be approved by the premier

• Failure of any government measure to obtain passage is

considered a matter of confidence. By convention, failure of a

confidence motion forces an election. Government MLAs,

therefore, support all government measures, whatever they

think of them

• The premier has very broad powers of appointment to the

Cabinet or lesser government jobs, plus extensive favours (paid

for by the taxpayer) which he can confer in terms of public

works, special regulations or grants to assist this or that union

or business, and so on

• The premier controls the agenda and majority membership of

the standing committees of the legislature.
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There are some checks on premierial power. The courts enforce

the law (but the premier passes or can change most of the laws).

The few and normally cautious officers of Parliament responsible

for oversight, chief among them the auditor general and the con-

flict commissioner, have their place. Competition with other lev-

els of government, especially Ottawa (because the municipalities

cannot afford to fight Victoria, which controls them) brings some

discipline. The media turns up some problems, but many issues of

public policy are too complex or boring to ever see even the back

pages. And, of course, we do get to vote for that one representa-

tive on an all-or-nothing basis every four years or so.

However, if premiers follow correct procedure and keep the books

correctly, they can do just about anything they want between elec-

tions, including pass laws, spend money, and dole out jobs,

despite whatever the legislature would say if its members were

free. For of course, when our representatives are not free, we can

never know what they really believe.

Premiers and leaders often say there is really no problem, because

members speak freely in caucus. This is nonsense. First we do not

know what they say. Second, as they say, justice must be seen to be

done. Third, the premier can, in any event, ignore whatever is said

with impunity. (We know of no effective caucus revolt in the his-

tory of Canada with the exception of the downfall of Premier

VanderZalm in 1991. To take two recent examples of highly

unpopular first ministers, Brian Mulroney left voluntarily with a

still-adoring caucus, and BC premier Glen Clark was forced out by

his legal problems.)

We have set out this lengthy description of political reality in

order to provide the foundation for our major recommendation in

this section. We believe that for a democracy to function properly:

Elected representatives must genuinely be able to represent their

constituencies.

At the moment their freedom is seriously compromised. To rem-

edy this, we say:
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The concentration of political power in the office of the premier is

unhealthy and needs to be broken.

The point is not to end the premier’s power. He or she speaks for

the government, which is a repository of a great deal of expertise

as well as being the body charged with actually carrying out the

fine ideas of legislators. This point of view is valuable, and must

be protected and involved. Our reforms should not seek to change

that. However, protecting the power of governments has never

been the problem in Canada. The problem has not been the voice

of the government, but rather the voice of the people, which, to

reiterate, can only flow through elected representatives or, in rare

cases, direct democracy.

The basic quest is for a redress in the balance of power between the

executive and legislative branches.

There are two main channels to follow to achieve this balance of

power. The first is to attempt to empower the ordinary MLA in his

or her representative capacity within our traditional parliamen-

tary system. In this context, one must look at the powers of the

premier listed above and consider which of them might usefully

be transferred to (or more likely, shared with) a free legislature. In

addition, the whole notion of “confidence” must be reviewed, for

this is the central control mechanism by which the premier pre-

vents the legislature from varying his or her proposed laws and

budget.

The other channel is more radical. It would involve moving from a

more or less “responsible” form of government to an avowedly

“representative” form, or what one of us calls a “republican” sys-

tem. Our committee was of mixed views on this option.

Apart from the above-noted firm belief that the key to parliamen-

tary reform is the empowerment of the elected representative vis à

vis the executive branch, we take no joint position on the

details.45 We believe, however, that these questions are central to

the functioning of democracy, and therefore central to the work of

any body constituted to consider revisions to the constitution of

British Columbia.
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Other matters

There are four other matters that we think should usefully be con-

sidered by any body mandated to study the constitution of the

province.

The first is direct democracy. Some matters are so fundamental that

they require direct democracy techniques.46 However, the control

of government and the balancing of the many demands from the

public is an enormous task, and most citizens have neither the

time, the interest nor the expertise for anything more than a

casual involvement in most matters of public policy. Thus, almost

all governmental decision making must be done on a delegated

basis, and modern communications and the internet do not

change this.

That said, there are exceptions. The obvious and universal excep-

tion is the selection of one’s representative at election time. How-

ever, there are others. One such area, which we in BC have agreed

should be subject to a direct citizen vote, is any proposed change

to Canada’s constitution. If BC adopts a “constitution” in a simi-

lar sense of the word, the same rules should apply.

We have also approved as voters in a referendum in 1991 of the

concepts of initiative and recall. There is considerable criticism of

the mechanics of these procedures as implemented by the NDP

government in 1995. They are thought by many to be effectively

impossible to activate.

The underlying theme must be balance and proportion. The tools

of direct democracy are the tools of the majority, and a majority

must be able to trigger them. However, a wise democracy will
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candidate in elections is also an example of direct democracy.



exercise restraint in imposing the will of the majority in contro-

versial cases if there is any voluntary or negotiated (by way of del-

egated democracy) method for addressing the given question.

In our view, certain tools of direct democracy—the initiative, the

referendum, and the recall—must be available to the public on the

expression of sufficient public will to activate them, but they

should not be simple to invoke. The exception is constitutional

change, where citizen approval should be an automatic require-

ment. The availability of, and restrictions on, tools of direct democ-

racy should be set out in a constitution for British Columbia.

As a second subject in this section we propose the matter of

supermajorities. (A “supermajority” is something larger than 50

percent plus one.) A supermajority requirement should be consid-

ered on questions where it can be argued that the consequences of

change are so significant that a greater-than-ordinary level of sup-

port is required. This is quite a usual rule around the world in

respect of the amendment of constitutions. It might also be consid-

ered for such questions as deficit financing, over-riding the Charter

(by the “notwithstanding” clause), changing election legislation,

changing the standing orders of the legislature, and so on.

The quantum required for a supermajority can be of two kinds.

One sort is a hurdle based on numbers—60 percent of those actu-

ally voting, say, or 50 percent of all of those eligible to vote. The

other sort, which can take sectional interests into account,

requires that a given measure obtain the votes of MLAs represent-

ing a majority of votes cast in the previous election. The charm of this

system is that it goes some distance to redress the failure of a

given electoral system to faithfully reflect the views of the elector-

ate. For example, with such a rule in place, neither in BC nor in

Ottawa could the current government caucus acting alone pass

any legislation which fell under the supermajority requirement, or

change the standing orders to further oppress the opposition.

Cooperation with at least some of the opposition would be

required.

We believe that transparency is absolutely fundamental to the

proper functioning of the democratic process. With very few
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exceptions, government information should also be public infor-

mation. This principle is obviously to be modified by the usual

protections required for individual and commercial privacy. How-

ever, it should not be modified as at present by alleged blanket

requirements for “Cabinet confidences,” official secrets, secrecy

in dealings with other governments, and the like. The public has a

timely right to know the results of ongoing monitoring of depart-

mental performance, the options available on questions of public

policy, the arguments on each side, and the decisions taken. Noth-

ing less will do.

Each of us has been inside governments. Each of us believes that

almost all government “secrets” are maintained for the comfort of

the government rather than for the good of the public. Ninety-five

percent of all Cabinet documents could be published in the daily

papers. Not only would the public interest not suffer from such

disclosure, but the public dialogue would be much enhanced.

Municipalities approach this standard of disclosure and work per-

fectly well. The provincial and federal levels of government

remain disgraceful counter-examples, notwithstanding the fact

that BC’s Freedom of Information Act is progressive by comparison.

But compare these governments with corporations required to

give “full, true, and plain disclosure” when raising money from

the public. By this standard the federal and provincial govern-

ments would be in jail for non-compliance.

We recommend, therefore, that:

A muscular freedom of information provision should be a corner-

stone of a new constitution for British Columbia.

A final matter in this section is that of constitutional constraints. The

body of constraints with which we are most familiar is the Charter

of Rights and Freedoms. It is a very popular part of the constitu-

tion. Constraints—things that governments are not allowed to

do—can be very useful to the public, and even to governments

thereby saved from temptation.
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The most discussed addition of this sort in recent times has been

balanced budget legislation.

Getting from here to there

This section contains our core recommendation.

We begin it with a caution. The Law of Unintended Consequences

is awesome in its scope, and nowhere is it to be more feared than

in matters constitutional. The results of the Canadian experience

of 1982 give testimony. Proceeding by way of great principle rather

than the small steps of incremental wisdom and pragmatism opens

the way for errors as great in themselves as the principles intended

to be served. This caution argues for advancing in small steps, and

accords well with the innate caution of Canadians.

But there is another argument, which we think on balance persua-

sive in this case. Experience shows that any entrenched system

must be changed sufficiently to permanently alter the old power

balances, for another law that often confounds reformers is the

Law of Equal and Opposite Reaction. If you try to change certain

behaviours in a minimalist way (simply by reforming the legisla-

tive committee system, say) the old elites will find a way to restore

the status quo. Change must be sufficient to deliver a new equilib-

rium. Sometimes mere tinkering will not do.

Such change requires a powerful mandate, of a sort that can come

only from the electorate. Change always harms powerful interests

and always brings unexpected problems. To stay the course,

change must have great support.

If there is a general view that the constitution47 of British Colum-

bia requires review and reform, an instrument must be found to

undertake that task. It goes without saying that the legislature—a

highly partisan body with special interest in the status quo—is

not the appropriate instrument for doing so. (However, the legis-

lature has a special role in creating that instrument, and in review-

ing its work.)
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We believe that the constitution is the people’s business, and that

a body democratically selected by the people is the correct instru-

ment for constitutional review. Accordingly, we here propose a

“citizens’ assembly.”

History provides many examples of successful citizens’ assem-

blies. They were used to fashion the constitutions of the United

States (1787), France (1791), Switzerland (1848), Australia (1898),

Germany (1949), India (1949), Spain (1978) and South Africa

(1996). In the United States, some of the states have constitu-

tional conventions (i.e., citizens’ assemblies) at regular intervals.

Citizens’ assemblies, or constitutional conventions, are special

bodies existing alongside regular government institutions. They

exist for a special limited mandate, for a limited time, and dissolve

when their mandate is completed. Such bodies normally have no

authority other than to recommend proposals that are then placed

before either a legislature or a referendum of the citizens for

either ratification or rejection.

We discuss four features in turn: creation, membership, mandate,

and ratification.

Creation

The best and simplest way to constitute a citizens’ assembly is by

an act of the legislature. Because the usefulness of an assembly

depends crucially on legitimacy, it is to be hoped that such legisla-
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tion would have multi-party support. If that does not seem to be

easily available, a government believing in a citizens’ assembly

process might wish to obtain a mandate from the public by way of

referendum. Unless the legitimacy of the assembly enjoys general

and acknowledged support, it cannot be effective in dealing with

fundamental questions.

Membership

It is this committee’s strong view that the assembly should be

elected. This turns again on the necessity of legitimacy, which

flows in a democracy from election. Unless citizens have specifi-

cally selected an assembly for its important work, it will not be

taken seriously.

The work to be done here is not the work of a jury selected at ran-

dom. A simple “guilty” or “not guilty” won’t do. Rather, the work

requires making multiple, complex, and inter-related choices

about rules of governance that will affect our children and grand-

children. That work requires dedication and suitability, both char-

acteristics to be sought by the electorate from among those

offering themselves for the job.

We believe that an extraordinary group of British Columbians will

offer their services—far more than could possibly be chosen. We

recommend that the usual machinery supervise the elections,

with expenditure limits. In order that candidates not proliferate

beyond reason, we recommend that any candidate must secure

the signature support of at least 100 voters in the riding. We rec-

ommend that political parties and special interests refrain from

proposing candidates, and believe that voters will consider this to

be a necessarily non-partisan vote and act accordingly.

We recommend that the citizens’ assembly be composed of 100

members, 79 of whom would be elected directly from each of the

constituencies of the province. After much internal debate, we

recommend that the election procedure for the constituency rep-

resentatives should be the SMP (first-past-the-post) system com-

monly used in British Columbia. Though some of us think other
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electoral systems would give more representative results, use of

such a new system might seem to “pre-judge” one of the main

tasks of the assembly.

In addition, there should be a further 21 members of the assembly

chosen by the constituency members. We recommend that this

group of 21 should be made up of 7 persons from each of the prov-

ince’s three regions: the coast, the interior, and the Lower Main-

land. The 21 should be chosen at the discretion of the elected

members to supply such additional experience, expertise, or rep-

resentation of interests as the assembly might think useful.

The chair of the citizen’s assembly should be the commissioner of

reform, a new officer of the legislative assembly described below.

We recommend that members be paid reasonable expenses and a

salary commensurate with that of MLAs, prorated for the lifetime

of the assembly.

Mandate

The assembly’s task should be to hear British Columbians, includ-

ing such experts as they may choose to engage, and to determine

which ideas and proposals for improvement in the machinery of

provincial governance should go to referendum, and in what for-

mat. The assembly should examine and offer recommendations

upon any and all questions that it deems appropriate. Without

limiting the generality of that mandate, the assembly should con-

sider:

• elements of responsible and representative government

• parliamentary reforms

• electoral reforms

• direct democracy

• the balance of power between the executive and legislative

branches

• the role and powers of the MLA

• transparency and freedom of information
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• special constraints, such as balanced budget laws

• ways and means for special legal protection for a new BC

constitution; and

• an amending formula

The assembly should determine its own procedures. It should

obtain submissions and hear evidence sufficient to inform its

deliberations and provide an opportunity for all interested British

Columbians to make contributions to its work. The assembly

should report within one year to the legislature and dissolve

immediately thereafter. Its report should include proposed refer-

endum questions to be placed before the people.

The referendum questions should be as clear and concise as possi-

ble, and should indicate where elements are severable (i.e., not

linked to other elements), and where they are necessarily linked.

Referendum questions may be sequential and conditional, but

each should be capable of being answered with a “Yes” or “No.”

Ratification

The citizens’ assembly legislation should provide that the legisla-

ture may debate the recommendations of the assembly and attach

its views to the report. Thereafter and within six months of the

report, the referendum questions as proposed by the assembly

shall be put to the people for a vote. The recommendations

affirmed by the vote should be deemed to be the constitution of

British Columbia.

Commissioner of reform

Both for the purposes of the citizens’ assembly and to follow up its

work, the legislative assembly should establish an office of the

commissioner of reform. The commissioner should be appointed

in the same manner (i.e., unanimous recommendation of an

all-party committee) and with similar compensation and inde-

pendence as that of the auditor general.
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The commissioner should chair the citizens’ assembly, and there-

after report to the legislature on an annual basis making observa-

tions and recommendations on the subject matter dealt with by

the citizens’ assembly and other matters of governance as may be

referred from time to time by the legislature or examined by the

commissioner on his own initiative. The commissioner should

have the power to hold hearings. The office should end after 10

years unless extended by the legislature.

Conclusion

After a careful examination of the issues, the main question to be

answered is whether the public is sufficiently concerned with the

functioning of our government to mandate a fundamental exami-

nation of the system. We believe that to be the case.

If such a review is required, we believe it can be done in an orderly,

timely, and productive fashion through the approach set out

above.
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