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Introduction
Law and Markets

JOHN ROBSON AND OWEN LIPPERT

Governments function both as rule-makers and as providers of
services to assist people in resolving their disputes under those
rules. They must both make good rules and ensure that disputes
are resolved efficiently and fairly.

When one thinks of the law and legal system, one usually
thinks first of the more spectacular aspects of criminal law such
as murder, rape, and arson. While instances of overt acts of ag-
gression and the subsequent courtroom proceedings are dra-
matic, most legal activity involves civil cases. These are cases in
which one private citizen alleges that another private citizen has
failed to uphold the explicit or implicit terms of a contract. Most
of us will neither deliberately burn down a restaurant nor be
murdered, but we buy, sell, rent and promise almost every day.

All the laws and courts in the world will not stop disputes. Dis-
agreements over contracts are an inevitable by-product of error,
misunderstanding, larceny and the ease with which the human
tendency to be more solicitous of our own rights than those of
others. Civil courts and their proceedings are a necessary, desir-
able and, indeed, integral part of a functioning market economy.
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A balance needs to be struck between the expeditious resolu-
tion of legitimate suits and the prevention or discouragement of
unjustified ones: both rules of contract and of dispute settle-
ment should be designed to this end. Particularly, the dispute
resolution processes ought to aim at securing as many legiti-
mate rights as possible, without becoming so complex and time-
consuming that even a vindicated party fritters away most of
what they recover prosecuting their suit.

Traditionally, the law has permitted wide latitude to parties to
contract as they see fit. It imposed “reasonable person” stan-
dards in resolving disputes over whether a contract had been ful-
filled, and also over what terms should be assumed to be
implicitly present in a contract in areas where no explicit provi-
sions were present. The resulting system, while not perfect, has
functioned fairly well.

Over the past few decades in Canada, however, there has been
an extraordinary proliferation of new legal rules and new kinds
of legal rules, most of it concerned with regulatory or adminis-
trative tort law. It is time to start looking at the effect that these
have had.

Rules and their enforcement

Given the impact on our lives of both statute and common law
concerning private conduct and the kinds of private agreements
that citizens can make, it is important to focus on developing
cost-effective rules, and on making them clear. But it is no less
important to create an efficient process for enforcing these rules
and for settling legal disputes between private parties.

If risks and responsibilities are unfairly distributed, contracts
will not be made at all. If they are not clearly stated, contracts
will be made, but unnecessary disputes will arise. And if the pro-
cess of dispute resolution is somehow inadequate—too slow, ex-
pensive, or arbitrary—then the benefits we ought to derive from
the formal contract rights we do possess are not in fact available.

Freedom of contract is determined partly by mutual consent
and partly by limitations imposed by law that may not be waived
even by mutual consent. And, of course, because different juris-
dictions impose different rules, those who enter into apparently
identical contracts, such as manufacturers and purchasers of a
particular product, can face different liability in different places.
But another factor, though less obvious, is no less conclusive.
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Freedom of contract is also in practice limited partly by what ac-
tually happens when a dispute arises as to the terms of a con-
tract or their fulfilment. The performance of legal institutions
matters often as much as legal rules.

How the law and the legal system influence and possibly harm
the workings of the market economy is not just important; it is
timely. There are, at least, anecdotal indications that something
in the United States with respect to the formal rules of contract
and the process of private dispute settlement has gone badly
wrong. Between bad or unclear rules and inconsistent processes
for resolving disputes, many distinguished American observers
have concluded that there are too many lawsuits (for too much
money) and too many jury awards. The results of court action
are, too often, detached from the facts presented, the law, or
even the scale of damages for which compensation is sought.
Some Canadian observers now fear that this American malady
may be incubating in Canada.

No reasonable person can fail to be alarmed at the apparent
state of jurisprudence in the United States, nor at the possibility
that such problems could spread to Canada. Naturally, we are
not in danger of adopting the American system in its entirety,
not least because it is based on very different constitutional
foundations. But if America’s legal problems are as bad as they
seem, and if we incorporate a large number of their unwise rules
and habits into our own judiciary system, then it is conceivable
that we will face the same kinds of difficulties.

Structure of the book

As a result of our concern with this possibility, The Fraser In-
stitute, together with the Manhattan Institute, convened the
conference, Law and Markets: Is Canada Inheriting America’s Liti-
gious Legacy?, in Toronto, Canada on November 21, 1996. Ex-
perts on various aspects of this situation were invited to come
and give us their views. It is our pleasure to present their papers
in this volume. Though they presented a variety of views, all
agreed that the daunting complexity of the topic must not deter
us from a coherent investigation of it. As this is a preliminary
airing of ideas, it touches on some topics while neglecting oth-
ers, but our work will be well done if its impact is to persuade
readers of the importance of the topic and of the need for fur-
ther investigation of it.
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Our first section, The American Experience, deals with what
has gone wrong in the United States, both in its consequences
and in its causes. In “A Canadian Litigator Looks at the Ameri-
can System,” Canadian lawyer GEOFF COWPER recounts in detail
one of the strangest and most spectacular recent American cas-
es, in which a confused jury and tortuous legal rules combined
to produce a $500 million award against a firm over a transac-
tion whose total value was not more than $8 million. In “How
America Got Its Litigation Explosion and Why Canada Should
Not Consider Itself Immune,” WALTER OLSON, senior fellow at
the Manhattan Institute, attempts to explain which American le-
gal rules have produced the bizarre and counterproductive re-
sults apparent in the United States today.

There are many ways in which the dispute settlement process
can go awry. It can do so because a lot of rules are slightly wrong,
because a few rules are very wrong, or because a lot of rules are
very wrong. In “Scientific Knowledge and the American Federal
Courts,” Olson’s colleague PETER HUBER, also a senior fellow at
the Manhattan Institute, and his collaborator KENNETH FOSTER
suggest that major flaws in one rule concerning scientific testi-
mony in civil cases are responsible for much of the spectacular
recent mischief. They also describe measures underway in
American courts to bring this problem under control. Finally, in
“Lessons from the American Experience,” DAVID BERNSTEIN,
professor of Law at George Mason University, suggests the les-
sons that Canadians can draw from the American experience,
particularly about which rules to change or not to change if we
seek to avoid a litigation explosion here.

In our second section, The Canadian Challenge, we ask
whether such an explosion actually is already under way in Can-
ada. Are the symptoms starting to appear, in the form of the kind
of bizarre results with which Americans are all to familiar? Are
we already making the kinds of rule changes that Olson and
Bernstein warn us against and, if so, are they producing the re-
sults they fear? Are we moving in quite a different direction?
And just how alarming are the similarities?

In “Class Actions in Canada,” GORDON MCKEE of Blake, Cas-
sels and Graydon discusses some important changes that have
been made in Canadian litigation law, and expresses cautious
optimism that these do not closely parallel those south of the
border either in structure or in outcome.
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Litigation explosions, as we have seen, can result from unwise
rule changes, and such changes can have many sources. One po-
tential source of trouble is a self-regulated legal profession try-
ing to maximize its income through output. In “Dow Corning
Breast Implant Action,” the chairman of Dow Corning, RICHARD
A. HAZLETON, gives an insider’s view on how legal rules can cre-
ate an industry (“Litigation, Inc.”) devoted to launching enough
lawsuits to guarantee that the attorney, if not the plaintiff, hits
the jackpot. Then, in “Some Economics of the Canadian Legal
Profession,” economist STEPHEN T. EASTON from Simon Fraser
University surveys the state of the legal profession in Canada
and warns that we are now producing lawyers in Canada at a
higher rate than in the United States. This contributes to the
possibility that we, too, will encounter pressure from the profes-
sion to change the rules to permit more litigation.

In “Civil Liability In Canada: No Tip, No Iceberg,” however,
BRUCE FELDTHUSEN of the University of Western Ontario argues
that what is happening in Canada has little to do with the Amer-
ican experience, which he also says is not nearly as extensive as
anecdotal horror stories would imply. He suggests that the real
problem lies with the entire system of liability itself. Its high pri-
vate transaction costs, he maintains, make it an inefficient way
to deter unsafe products and actions.

This brings us to the question of what we ought to be doing,
either to halt an explosion if it is happening or to prevent one if
it is looming. What ought we to be doing to improve the existing
system even if it already works fairly well, and to anticipate fu-
ture changes? In “Civil Justice Reform in Ontario,” CHARLES
HARNICK, attorney general for Ontario, notes a greater increase
in litigation in Ontario than the machinery of justice can handle.
He argues that the problem and the solution are primarily tech-
nological and administrative. More prosperity means more con-
tracts and a faster pace of commerce, which inevitably brings
more disputes over contracts and a need for their speedier reso-
lution. The justice system has lagged behind the private sector,
and must be brought up to the speed of business. Harnick also
suggests one significant addition to existing rules: he champions
the implementation of effective Alternative Dispute Resolution
procedures in order to avoid taking many disputes to full trial. In
“Is Canada Inheriting America’s Litigious Legacy?” another prac-
titioner, Ontario Chief Justice ROY MCMURTRY, an outspoken
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critic of delays, offers his own views on clearing up the backlog.
Among the measures he suggests is that politicians and citizens
must not regard the justice system as “just another social pro-
gram,” but should treat it—and fund it—as the foundation of
good government.

As government grows larger, so too does the number of situ-
ations in which governments—essentially as private parties—
confront citizens in civil proceedings. In “Canadian Economic
Regulation: Balancing Efficiency and Fair Process,” KONRAD VON
FINCKENSTEIN, director of Investigation and Research, Competi-
tion Bureau, Industry Canada, describes some of the processes
currently in place for handling such disputes both in the courts
and through alternative channels. His view is that a uniquely Ca-
nadian balance between efficiency and procedural fairness has
been struck, and that we should seek to refine it, rather than
overthrow it.

In “An Environmental Right to Sue,” MARK MATTSON, attorney
for Environment Probe, suggests that not all rule changes are un-
desirable, even though they may increase litigation in an over-
burdened system. He contends that some corrective actions may
deliberately or accidentally advance or retard cases in contradic-
tion to stated public policy goals. Mattson denies that right-to-
sue innovations under consideration by the federal government
are as dangerous as some commentators charge. He argues that,
on the contrary, these proposed changes do not go far enough.

In “Will We Be Back in Five Years? The Report of the Canadian
Bar Association Task Force,” SEYMOUR TRACHIMOVSKY, the gener-
al counsel for DuPont Canada, looks at the Canadian Bar Associ-
ation’s own study of the problems facing Canada’s civil justice
system. He concludes that the problem is far from under control
and that in five years’ time the profession will be back for another
look at a problem that may, by then, be far more serious.

In the third section, The State of Canadian Judicial Statistics,
our final group of authors—OWEN LIPPERT and CRAIG YIRUSH of
The Fraser Institute and STEPHEN EASTON of Simon Fraser Uni-
versity—attempt to peer forward through the fog. In “Trends in
Canadian Civil Justice,” they find that visibility is severely im-
paired due to a lack of basic data and argue that whatever areas
may require further examination, such an effort requires more
complete, more reliable, and more detailed information on what
is happening now.
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Peering forward through the fog

This volume, drawn from our initial conference, represents the
first step in an ongoing investigation. In order to look forward
we need also to step back and gaze over the landscape. This will
be the goal of the Fraser Institute’s Law and Markets project.

Our efforts will involve examining how the law and legal sys-
tem has already affected, or has the potential to affect, the effi-
cient workings of our largely market economy. For instance, in
intervening so massively in private arrangements, have govern-
ments given to the courts and to juries tasks with which they
cannot cope? At one time courts and juries examined contracts
and judged their fulfillment against a few clear and fundamental
rules of common law. Now the judiciary increasingly must deter-
mine whether the fulfillment of contested contracts meets the
conditions laid out in a voluminous and painfully obscure body
of statute law and an even larger and more obscure body of reg-
ulations derived from that law. Judges and juries, many suspect,
now lack the sustained expertise necessary to make consistent
judgements.

Have we already reached the point prophesied by Friedrich
Hayek, in which a network of legally mandated rules has become
so dense and complex that regardless of their individual merits
they create massive uncertainty for all, including grave uncer-
tainty whether natural justice will be served through a transpar-
ent process? Certainly the growing tendency of legislation not to
make rules, but to create and empower regulatory agencies is a
sign of unmanageable complexity.

The Law and Markets project will also ask whether recent and
proposed legislative changes to, for instance, securities law, may
erode the efficient workings of common law principles and im-
pair the opportunities for cooperation and contract. We will also
explore the impact of very specific rules such as class action leg-
islation or contingency fee legislation on the existing Canadian
legal system. Finally, we hope to bring an economic perspective
to the ever-changing world of legal rules in order to provide ad-
vice on how Canada could efficiently maximize wealth and en-
sure fairness in a non-coercive legal framework.

This book represents only the beginning of an examination of
these and other questions. Clearly we need to know whether
our laws and legal system have induced private citizens to de-
vote more energy and resources to battles over the fulfillment
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of existing contracts and less to making and fulfilling mutually
satisfactory ones. If they have, we need to know why. Certainly
one question is whether the current dispute resolution process
is becoming more of the problem and less of the solution. As
we examine these questions over the next two years, we en-
courage others to do so as well and to share their results with
us. The evidence presented in this volume makes a sufficient
case that a problem exists. Serious thought is needed to under-
stand it and to find remedies.

As always the authors have worked independently and their
views do not necessarily represent the views of The Fraser Insti-
tute or of its trustees and members.

Law and Markets project

The Institute launched the Law and Markets project in the sum-
mer of 1996 in order to examine the economic consequences,
current and future, of Canada’s laws and legal system. The Fras-
er Institute has long had a strong interest in the Rule of Law and
the efficiency of the legal system as critical factors in the growth
of a market economy. The director of the project is Owen Lip-
pert, a Senior Policy Analyst with the Institute since 1994. Un-
der the aegis of the Law and Markets project, numerous articles
appeared in 1996 in such publications as The Financial Post, The
Globe and Mail, Canadian Lawyer magazine and the Sterling chain
of newspapers.

In the years ahead, the Law and Markets project will begin to
bring forth interesting and engaging facts and analyses from sev-
eral scholars and researchers. Professors Steven Easton and Paul
Brantingham of Simon Fraser University will direct the research
in criminal law topics, including an update of their highly suc-
cessful 1996 publication, “The Crime Bill: Who Pays.” Professor
Steven Globerman, also of Simon Fraser University, will direct
the research on civil law topics. To provide guidance and com-
ment, an advisory board of eminent practitioners and scholars
has been formed.

The area of the law and the legal system is a rich and varied
one. We look forward to contributing a much-needed economic
perspective to the emerging debate over the primary ordering of
Canada’s economy and society.
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A Canadian Litigator
Looks at the
American System

D. GEOFFREY COWPER, Q.C.

A telling anecdote

Over the past 15 years as a Canadian commercial litigator, I have
retained and supervised American lawyers. The most dramatic
of my experiences has been my brush with the aftermath of the
500-million-dollar jury verdict in Mississippi against The Loe-
wen Group, Inc. of Burnaby, British Columbia.

My experiences obviously do not constitute a study of this very
complex and difficult area, but represent instead the views of an
occasional traveller in the vast and well-populated continent of
the American legal industry. The experience may be significant
because in my view the prospect of the Americanization of the
Canadian legal system acquired a darker tone last year with the
publicity surrounding The Loewen Group’s experience with an
enormous adverse jury verdict in the State of Mississippi.

Parts of the story have been told in the media, so in this chap-
ter I will present an abbreviated version and then try to draw out
of that some general observations about what I believe we
should be wary of in the evolution of our own system.
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I should say at the beginning that I don’t think this story
should be considered either a typical or representative case of
the American system. The outcome to the American lawyers in-
volved was completely unexpected, and the result was, from the
accounts in the media and the many American lawyers I talked
to, considered entirely irrational even by American standards.

However, the potential for this kind of result, and the way in
which the result flowed permits us to draw some general obser-
vations as to what some of our own goals should be in preserv-
ing parts of what have already been called the Canadian
litigation culture as distinct from the American culture.

The commercial transaction

The story starts in early 1990. The Loewen Group, which is a
company from Burnaby, British Columbia, has over the past ten
years successfully acquired a number of funeral homes and cem-
eteries throughout North America, and in early 1990 it acquired
a group of funeral homes in the State of Mississippi. In the pro-
cess, one of the former owners, Dave Riemann, became the re-
gional partner for The Loewen Group in Mississippi. Other
acquisitions followed, including a home known as the
Wright-Ferguson Home in Jackson, Mississippi. Another funeral
home owner in Jackson was Jeremiah O’Keefe, who became the
Plaintiff in the lawsuit. But with that acquisition the intense ri-
valry that previously existed between the O’Keefe and Reiman
families was re-ignited.

Even here the importance of culture arises, because, for exam-
ple, one of the banks of The Loewen Group at the time was the
Hong Kong-Shanghai Bank. The O’Keefe home in this advertis-
ing campaign published brochures in which The Loewen Group
name was present and then below it were featured the Japanese
and Canadian flags, presumably because Japanese ownership of
American industry was a highly emotional issue at that time.
The connection between Japan and either Hong Kong or Shang-
hai was never obvious.

The lawsuit begins

Another thing that happened, also not uncommon in circum-
stances of intense commercial rivalry in the United States, was
that a lawsuit was commenced. The original claim was only two
or three pages long, and concerned the breach of their represen-
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tation agreements to sell the plaintiff’s burial insurance. The
amounts of money involved in that lawsuit were comparatively
trivial, in the thousands or perhaps tens of thousands of dollars.
Discussions about how to bring the commercial and legal battles
to an end resulted in a settlement agreement in 1991, whereby
Loewen agreed to buy two of O’Keefe’s funeral homes and to sell
him a small funeral insurance company that it had acquired as
part of their previous acquisitions in Mississippi. The matter
had been settled in an acceptable way, and apparently the story
had drawn to a close.

Unfortunately, the parties could not complete the settlement
agreement because, among other reasons, they could not agree
on price. Still, things did not appear to be too bad because
O’Keefe was able almost immediately to resell the funeral
homes to one of Loewen’s intense competitors, apparently at a
good price, and so he did not appear to have suffered a terrible
economic loss as a result of that 1991 settlement agreement not
closing. All that was left was a minor skirmish concerning three
representation agreements for the sale of insurance; and that’s
when the story starts to become interesting. At this point the
original complaint was amended, and became longer. Eventually
it became very large; the instructions to the jury with respect to
the eventual causes of action was 68 pages long.

Comment

This brings me to my first observation regarding Canadian par-
allels to the American situation.The various causes of action—I
think you could say they flowered—and this is something that is
happening in Canada.

When I went to a law school in British Columbia in the 1970s,
instructions to juries charged them to decide whether there had
been a breach of contract. In instructions in American cases now,
juries are charged to determine whether there has been—I will
exaggerate slightly to make my point—(a) a breach of contract,
(b) a serious breach of contract, (c) a very serious breach of con-
tract, (d) a really really serious breach of contract, (e) a tortious
breach of contract, (f) a fraudulent breach of contract, or (g) a re-
sidual, “we’re really really angry at you” breach of contract. As a
result, the jury is left with very complex instructions and an op-
portunity to award damages for each of these various causes of
action. That unfortunate situation has, to some degree, a parallel
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in Canada. The law in Canada—the substantive law relating to
contract—has become increasingly complicated, and most of the
coexistent causes of action that were present in the United States
in the 1960s and 1970s have been successfully imported into
Canada. This is a complex process involving changes to tort law
as well as to contract law, which have indirectly led to the broad-
ening of notions of relevant evidence. As a result, Canada now
has very much the same risk of the diffusion of potential legal li-
ability in relatively straightforward cases.

The case goes to trial

Before the O’Keefe case went to trial, the plaintiff was watching
Life Styles of the Rich and Famous, which I haven’t seen but which
I'm told is a very colourful program, where he saw a lawyer fea-
tured. He thought he would add him to his legal team by reason
of his obvious material success. He was a lawyer from the South
known as Willis Gary, and he arrived for the trial in his personal
jet which has emblazoned on it the name “Wings of Justice.”
This introduces another cultural factor in that lawyers in the
United States often become principal players.

Willi Gary is well known. He’s become even more famous,
obviously, since this case, and he gives self-improvement
speeches and the like. In fact, he became a celebrity in the com-
munity, a process we have seen in many other cases. Among our
leading celebrities, based on the top 10 hard-cover best sellers,
is Johnny Cochran, a member of O.]. Simpson’s “Dream Team”
of lawyers.

As noted, the plaintiff’s lawsuit had modest beginnings, but
one danger when you have 68 pages of jury instructions is that,
as most people will tell you, juries really only want to answer
one question, and so it’s a struggle between the various legal
teams to define that question and to get the jury to answer the
question in the way that they would like to have it answered. In
this case the plaintiff’s focus was on the credibility of the defen-
dant, and his lawyers succeeded in framing the whole question
of the trial in those terms.

For instance, one extract from the submission of the plain-
tiff’s counsel to the jury is: “We’re trying to get you mad, some-
body said that, let me tell you I want to, I want you to look me
in the face and read my lips. You should be mad. You should be
mad.” That is not unrepresentative of the thrust of the plaintift’s
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submissions. His lawyer’s basic focus was to get the jury angry
enough at the defendant to justify, at least by emotional weight,
a large jury verdict. In that he was successful.

The first verdict

Now, the next stage, which has not received much public atten-
tion in this generally very well publicized case, is that the first
jury verdict which came down was for $260 million. The judge
upon receiving this said essentially to the jury, “Thank you very
much for answering the jury form and we’ll see you tomorrow
to consider the issue of punitive damages.” The jury appeared
troubled and a little bit puzzled, and they did so for the follow-
ing reason: they handed up a note which showed that notwith-
standing (or perhaps because of) the 68 pages of instructions
from the judge, they’d completely misunderstood their task.

The note that was handed up by the foreman said: “We, the ju-
ry, were under the impression that we had the whole package.
Our verdict was that $260 million covers both lost damages,
$100 million, and punitive damages, $160 million. Our intent
was to give weighted values to items 1 through 9,” which sounds
like an extract from an economics textbook. “In any event, the
260 was a negotiated compromise between a low of $100 million
and a high of $300 million total of loss that our vote on the 260
was 10 to 2, what choices are now left open to us?”

Of course the point that they had overlooked was that they
had been specifically instructed only to consider compensatory
damages at that stage of the trial. The plaintiff in his submission
to the jury and in the expert report had said that the loss of profit
on the resale on their own calculation was less than US$1 mil-
lion, and we shall see later exactly how the jury arrived at this
remarkable figure of $260 million.

First let us get to the even larger final verdict. The judge asked
counsel for Loewen to decide what to do with this note, and Loe-
wen objected to the receipt of the verdict. The judge ended up
holding that he would accept the $100 million, which was the
lowest number on the jury form, and recharged the jury on pu-
nitive damages.

The second verdict

Many observers would say that on those facts things could not
get worse. But they did. The jury went away and came back and
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said that they had chosen a figure of $400 million for punitive
damages, giving a final verdict for a total of $500 million.

The story doesn’t end there from the point of view of culture
and interest, because the United States being a civilized country
allows appeals. The State of Mississippi, unfortunately, requires
that to obtain a stay of execution on the trial judgement, the per-
son appealing must first post the entire amount of the verdict,
plus 15 percent by way of an appeal bond, which is collateralized
with cash or cash equivalent. The Loewen Group has been very
successful, and is a very large company, with a market capitali-
zation at that point in excess of $2 billion. But even a company
of that size cannot readily obtain from anybody $625 million in
cash; and so, between November and January of 1995, Loewen
sought to obtain a ruling that it be allowed to appeal and to post
a mere $125 million bond rather than the $625 million bond
otherwise required.

Initially, the Mississippi Supreme Court said that a $125 mil-
lion bond would be satisfactory, and a bond in that amount was
posted with the Court. The Court then chose to review that rul-
ing, and having reviewed it, decided narrowly to allow an appeal
based on a $125 million bond. But then the full Court, sitting as
a nine-person panel, reversed that interim ruling and required
the $625 million to be posted within approximately a week. Of
course that effectively compelled The Loewen Group to settle
the matter, which it did, with the plaintiff and his lawyer taking
settlement proceeds that can be variously valued but are in ex-
cess of $150 million.

Some lessons

What has been the aftermath and what observations should be
drawn with respect to the American legal system? To answer
that, let us backtrack and look at the jury form to see how the
jury reached the initial figure of $260 million. The jury was
asked to answer ten or twelve pages of questions dealing with
various possible forms of compensatory damages: tortious,
fraudulent and malicious, and so on. They set a figure for each
of them, and by adding them all up they arrived at the end of
these many pages at the $260 million figure. The jury would be
expected to choose from among these, and instead chose them
all. Clearly the instructions were too complicated, and so was
the law behind them.
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First lesson The explosion of the areas of liability, when in the
hands of a jury, can be a dangerous thing for a litigant. It is also,
in my view, a dangerous thing for society, in that the public’s
confidence that the jury understands what is going on declines
directly with the rising degree of complexity in the law.

Second lesson  The celebrity factor, which attaches to the Amer-
ican legal system, is dangerous. By the weight of publicity and
celebrity the celebrity lawyer makes the jury believe that these
matters have to be important, they have to be worth a lot of
money. Why would such flamboyant and important people be
involved with them if they weren’t?

Third lesson  Canada’s restrictive approach (so far) to punitive
damages is desirable. It is one that has served us well, for it is the
unpredictable and potentially enormous awards for punitive
damages that represent the wild cards in the American legal sys-
tem. When a jury in Mississippi can award $400 million in puni-
tive damages for a commercial transaction involving less than $8
million, one can only conclude, in my view, that punitive damag-
es can be irrational and completely unrelated to any rational ob-
jective of the law. Unfortunately for American culture, the
American Supreme Court as I read its decisions has essentially
endorsed that approach to punitive damages and have recently
said that there need be no connection between the amount of
compensatory damages and the amount of punitive damages.
Since the speech on which this article is based was delivered, the
Supreme Court of the United States signalled a reversal of course
in B.M.W. of North America Inc. v. Gore (U.S.S.C. May 20, 1996,
#94-896) where the Court decided that a punitive award that
was out of proportion to the State’s legitimate goal of punishing
dishonest commercial activity is unconstitutional. This ruling
implicitly overrules an earlier decision, but still permits punitive
awards unconnected with the size of compensatory damages.

Final lesson The appeal system, in this particular case, ended up
being an additional burden instead of a safety valve, an additional
obstacle rather than a help to the losing party in feeling that justice
was done to its case. Any system that essentially prevents you from
pursuing an appeal in those circumstances without proceeding
through bankruptcy is one that deserves to be seriously criticized.
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Both in Canada and the United States—and indeed else-
where—business people naturally seek to avoid litigation. Par-
ticularly because of this one infamous case, and others like it,
my clients, including The Loewen Group, have increasingly in-
cluded arbitration clauses in commercial transactions in the
United States. Such clauses are not unpopular with American
businesses and American businessmen, first because they do
not know whether they will be defendant or plaintiff in any case
that may arise, and second because they understand the reluc-
tance of anyone to do business if a minor transgression could re-
sult in an arbitrary half-billion-dollar loss. In my experience,
American businessmen share many of my Canadian clients’ con-
cerns and are happy to see the customary jury system excluded
from the adjudication of their complaints.



How America Got Its
Litigation Explosion
Why Canada Should Not Consider
Itself Immune

WALTER OLSON

It can’t happen here

Many of our Canadian friends, contemplating America’s disas-
trous experience with litigation, are inclined to say “it can’t hap-
pen here.” No Canadian jury, they say, would award $4.8 million
to the New York mugger shot by police while trying to escape
the scene. Or $2 million to the drunk who fell on the subway
tracks and whose lawyer said the train should have stopped fast-
er. Or $1 million to the would-be suicide who jumped onto the
tracks on purpose—all these being actual New York cases. Can-
ada, they say, would never have produced a case like that which
caused a stir recently in my own state of Connecticut, where a
man trying to escape the police in a high-speed chase crashed his
motorcycle into a parked car and got not only a half-million dol-
lars from the city of Waterbury, for having the temerity to chase
him, but a hundred thousand dollars award against the owner of
the parked car, on the ground it had been negligently parked in
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a location where it was too easy for him to run into it. Canadian
culture isn’t like that, they say.

The importance of culture should never be underestimated,
but it is also crucial to consider something that’s easier to quan-
tify than culture, namely the rules of the game in litigation. In
both the United States and Canada, these rules shape the incen-
tives of lawyers and clients, and given a while to work, a pro-
found change in these rules can succeed in creating a legal
culture, or in turning one kind of legal culture into another. For
as long as anyone can remember, Americans have maintained
rules that make some kinds of lawsuits easier to file and more
lucrative, especially for the lawyers, than they are in other coun-
tries, and over that whole period we’ve been known for having
more of those sorts of lawsuits than other countries. More re-
cently, particularly in the 1970s, we began a further and quite
drastic liberalization of our rules in ways that encourage more
litigation, and we indeed proceeded to get more litigation—a lot
more. Canada is now being urged to adopt many of the same
measures. In attempting to assess the likely result of doing so,
my advice is to look south of the border and don’t think it can’t
happen to you.

How to encourage doubtful lawsuits

The legal tradition of every great nation embodies a principle
that society should discourage litigation by parties with doubt-
ful cases. Lawsuits may sometimes be a necessary evil but they
are destructive and acrimonious; they tend to paralyze life; they
endanger the innocent and tempt the bully; they have a large un-
avoidable random factor that accounts for the proverb about go-
ing to law, “He that hath right, fears; he that hath wrong,
hopes”. In general they are something to be avoided except as a
last resort. Not prohibited, necessarily, but discouraged.

The “loser-pays” principle

Perhaps the most important rule flowing from this principle,
both practically and symbolically, is the “loser-pays” or cost in-
demnity idea, which holds that the losing side should be at risk
for some amount payable to the opponent, an amount that’s typ-
ically less than the expense inflicted on the opponent by the law-
suit in question but substantially larger than zero. The United
States is the only major country whose legal system sets a price
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tag of essentially zero on the harm done by litigation. Someone
can come up to you, dump a pile of papers on your front lawn,
say terrible things about you that get printed in all the newspa-
pers and, after you spend millions of dollars proving that each
charge is untrue and after you’re completely vindicated, they
simply walk away. Many people will pull out their checkbook
rather than face this prospect and the threat alone gives a great
deal of leverage to people who want to go about picking fights
on the basis of weak cases.

The rules of procedure and evidence

This terror of being sued is one that we, of course, did not in-
vent. It was the British humorist Jerome K. Jerome who wrote:

If a man stopped me in the street, and demanded of me my
watch, I should refuse to give it to him. If he threatened to
take it by force, I feel I should, though not a fighting man,
do my best to protect it. If, on the other hand, he should as-
sert his intention of trying to obtain it by means of an action
in any court of law, I should take it out of my pocket and
hand it to him, and think I had got off cheaply.

Although Americans may not have invented the use of a lawsuit
to impose costs on an opponent, it can fairly be said that we have
brought that art closest to perfection. Over the past few decades
we’ve greatly liberalized rules of procedure, evidence and juris-
diction in ways that make it easier to dump costs on an oppo-
nent and more onerous to be sued, win or lose. Our so-called
“long-arm jurisdiction” lets litigants shop around for a court
that’s convenient to them or hostile to their opponent. Our so-
called “notice pleading” lets them get into court without speci-
fying exactly what their opponent has done wrong or how it has
hurt them, and switch theories later. And our so-called “pre-trial
discovery,” greatly expanded in the 1970s, allows fishing expe-
ditions to demand the opponent’s filing cabinets.

It’s hard to find an area of legal procedure that the United
States did not liberalize in recent years to make it easier to sue.
We relaxed evidence rules so as to let in more dubious expert
testimony when that was needed to keep a claim alive. We
helped along class actions by a variety of changes that made it
easier for lawyers to organize such actions for their own profit
without a preliminary showing of likely success on the merits
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and without requiring that class members opt in. We revamped
damage calculations so as to raise the rewards for suing, expand-
ing the use of punitive and triple damages. We passed all sorts
of new laws creating vague legal obligations on which people can
sue—for example, workers can sue if fired without “good
cause,” if subjected to a “hostile work environment,” or if their
disabilities are not granted “reasonable accommodation.”

Contingency fees

A crucial difference all along has been Americans’ welcoming of
the lawyers’ contingency fee, which allows the lawyer to capture
a share of the winnings for himself. Roman law used to ban this
kind of fee, as did British law, as did the various Continental le-
gal systems, on the grounds that it gave lawyers too sharp an in-
centive to overpress their cases. It was the same general
principle by which it is considered a bad idea to let traffic cops
keep a share of the proceeds of the tickets they hand out, or tax
collectors keep a share of the assets they seize: they’ll be too
likely to trample the interests of those over whom they exercise
force. For a long time the United States was the only major
country that allowed these fees, and only in narrowly limited sit-
uations. Now we encourage them in a much wider range of sit-
uations, and unfortunately I understand that most Canadian
provinces have lately also moved to legitimize the fee.

Legal culture

That trend, both in the United States and in Canada, is part of a
wider relaxation of old ideas of legal ethics. Ethical rules used to
discourage lawyers from “stirring up” litigation but in 1977 the
United States Supreme Court decided that lawyers have a con-
stitutional right to advertise and chase business in other ways.
Justice Harry Blackmun on behalf of a five-to-four majority pre-
dicted that this would lead to an increase in litigation, but
viewed this as one of the benefits of allowing advertising.

This series of changes to American legal rules was both cause
and symptom of a great change in America’s elite legal culture—
by which I mean the culture of the people making the rules as
opposed to the culture of the street—that is hard to overstress.
American law schools by the late 1970s had stopped teaching
that litigation was a destructive thing to be avoided and started
teaching that it was really a good thing for society and the more
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of it the better. So why not deregulate the producers? Citizens
were to be encouraged to seek full vindication of their legal in-
terests, and the first step was to be fully educated as to what
those interests were. By 1975, one of the most widely quoted of
the new legal ethicists could write of a “professional responsi-
bility to chase ambulances.” Aggressive litigation styles were
easier to rationalize if it were in the social interest to hit your op-
ponent good and hard.

What we got, of course, was a full-fledged industry devoted to
identifying chances to sue and running the resulting suits for
maximum dollar output. That industry now lobbies very suc-
cessfully for policies that resolve every social issue in the direc-
tion of more litigation. It is also trying to export its “products,”
sending emissaries to the United Kingdom, Canada and Austra-
lia, to show how it is done and how best to change the rules.

This is one of those ways in which, Quebec aside, Canada may
be menaced by sharing a common language with the United
States. The dominant tone of the American law reviews for the
past twenty years has been extravagantly in favour of every ex-
pansion of America’s litigation system, and those reviews are
widely read throughout the English-speaking world, where they
help spread American elite legal culture. And sure enough, the
United Kingdom, Canada and Australia have all seen steps
aimed at watering down the principle that the loser pays, ex-
panding the use of contingency fees, revamping procedure in
ways that encourage suing, and so forth. Continental Europe ap-
pears to be doing a better job of fending off these pressures.

It could happen in Canada

What, then, are Canadians to make of the American experience?
Most importantly, if they must be influenced by American prac-
tice, they would be very well advised to listen to our current de-
bate and not to the writings that were influential two decades ago.
Back then, some very grand promises were made for litigation as
a cure for social ills. But having downed the potion, we are now
waking up with something worse than just a hangover: due in
large measure to a change in the legal rules and to the changes in
legal culture that they caused, we face an increasingly divided and
embittered society, costs in the hundreds of billions of dollars,
and a business and professional life where many merchants, doc-
tors and accountants see themselves as just one unlucky jury
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away from losing it all. In fact, American public opinion is increas-
ingly signalling that it considers a sign of social progress to be a
court system with less needless squabbling—a court system more
like Canada’s, in fact.

It is doubtless frequently alleged that the Americanization of
the Canadian legal system is inevitable and that Canadian law-
yers, jurists and citizens may as well get used to the prospect. But
it’s not inevitable if the will to stop it is mustered. It is very much
to be hoped that recent American innovations will be dismissed
both north and south of the border as an unwise passing fad, and
that a legal culture of restraint, civility, and peacemaking will
turn out to have been the real wave of the future all along.



Scientific Knowledge
and the American
Federal Courts

KENNETH R. FOSTER AND
PETER W. HUBER!

If scientific, technical, or other specialized knowledge will

assist the trier of fact to understand the evidence or to de-

termine a fact in issue, a witness qualified as an expert by

knowledge, skill, experience, training, or education, may

testify thereto in the form of an opinion or otherwise.
—Rule 702, Federal Rules of Evidence

Conjectures that are probably wrong are of little use ... in
the project of reaching a quick, final, and binding legal judg-
ment—often of great consequence—about a particular set
of events in the past. We recognize that in practice, a gate-
keeping role for the judge, no matter how flexible, inevita-
bly on occasion will prevent the jury from learning of
authentic insights and innovations. That, nevertheless, is
the balance that is struck by Rules of Evidence designed not
for the exhaustive search for cosmic understanding but for
the particularized resolution of legal disputes.
—Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 US 579,
597 (1993) (Blackmun, J., joined by White, O’Connor,
Scalia, Kennedy, Souter, and Thomas, J. J.).

Notes will be found on pages 40-42.
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I do not doubt that Rule 702 confides to the judge some
gatekeeping responsibility in deciding questions of the ad-
missibility of proffered expert testimony. But I do not think
it imposes on them either the obligation or the authority to
become amateur scientists in order to perform that role.
—Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579, 600-601 (1993) (Rehnquist, C.J., joined by
Stevens, J., dissenting in part).

“Scientific knowledge”

What is “scientific knowledge” and when is it reliable? These
deceptively simple questions have been the source of endless
controversy. Whether “creation science” should be taught in
schools along with the theory of evolution turns on whether cre-
ation science—or evolution, for that matter—can fairly be called
“science” rather than “belief,” “faith,” or something else. In the
courtroom, the outcome of litigation—criminal, paternity, first
amendment, and civil liability cases among others—often turns
on scientific evidence, the reliability of which may be hotly con-
tested. Scientists have been arguing for years about the risks or
non-risks of radon in the home, stilbestrol residues in food,? and
other potential subtle causes of injury. Major policy disputes re-
volve around these issues, not least when they come to be in-
volved in civil or criminal legal proceedings. Sometimes, as with
DNA testing in capital murder trials, the reliability of a claim
presented as “scientific” is a matter of life and death. And in civil
suits concerning health, the reliability of a claim presented as
“scientific” can be a matter of billions of dollars.

Rules of evidence are of major importance to the functioning
of any legal system with respect to civil suits. One cause of
America’s litigation explosion is a loosening of the rules of sci-
entific evidence, to the point where highly dubious lawsuits be-
gan to enjoy a considerable chance of success. Lately, however,
things seem to be moving in a more sensible direction.

In 1993, the United States Supreme Court handed down a
landmark ruling on scientific evidence, Daubert v. Merrell Dow
Pharmaceuticals.> “Faced with a proffer of expert scientific testi-
mony,” Justice Blackmun wrote for a seven-Justice majority, “the
trial judge must determine ... whether the expert is proposing
to testify to (1) scientific knowledge that (2) will assist the trier
of fact to understand or determine a fact in issue ... Many fac-
tors will bear on the inquiry, and we do not presume to set out
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a definitive checklist or test. But some general observations are
appropriate.”* The Court’s “general observations” followed.

Chief Justice Rehnquist, joined by Justice Stevens, dissented.
In a passage that says much about the Daubert controversy, the
Chief Justice wrote:

“General observations” by this Court customarily carry
great weight with lower federal courts, but the ones offered
here suffer from the flaw common to most such observa-
tions—they are not applied to deciding whether or not par-
ticular testimony was or was not admissible, and therefore
they tend to be not only general, but vague and abstract . ..
Twenty-two amicus briefs have been filed in the case, and in-
deed the Court’s opinion contains no less than 37 citations
to amicus briefs and other secondary sources.

The various briefs filed in this case are markedly differ-
ent from typical briefs ... they deal with definitions of sci-
entific knowledge, scientific method, scientific validity, and
peer review—in short, matters far afield from the expertise
of judges.®

The Daubert majority did rely on some unusual authorities. Many
of its references covered familiar legal territory—law review arti-
cles, legal treatises, and the advisory notes to the Federal Rules of
Evidence.® But the Court went much further. It cited two of the
most influential philosophers of science in this century, Carl
Gustav Hempel (1905-) and Sir Karl Raimund Popper (1902-
1994), as well as John Ziman, a prominent physicist turned com-
mentator on science. The High Court cited the editors of influen-
tial medical journals. It cited three amicus briefs filed in Daubert on
behalf of groups of scientists, and quoted from two of them.” One
of those groups comprised eighteen scientists, including six No-
bel Laureates,® with expertise in chemistry, physics, meteorology,
epidemiology, environmental medicine, and teratology. The sec-
ond scientists’ amicus brief had been filed on behalf of the Ameri-
can Association for the Advancement of Science and the National
Academy of Sciences. The third group of scientists included
Stephen Jay Gould, the renowned author and paleontologist.

As the Chief Justice noted in his dissent, Supreme Court opin-
ions do not ordinarily rest on this kind of intellectual founda-
tion. Few of the scientific sources cited by the majority would be
readily at hand for most judges to consult, nor would the broader
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literature that those sources summarize and represent. Yet 7 Jus-
tices of the Supreme Court agreed that the meaning of a key
phrase in the Federal Rules of Evidence—“scientific knowl-
edge”—cannot be given intelligent meaning without venturing
beyond the standard law library into the domains of scientists
and philosophers.

Bendectin litigation

Bendectin, an effective remedy for morning sickness, was intro-
duced in 1957 by what would later become Merrell Dow Phar-
maceuticals. Eventually more than 33 million women used the
drug world-wide.

Daubert v. Merrell Dow Pharmaceuticals, Inc.,° was one of more
than a thousand lawsuits seeking recovery for birth defects al-
legedly produced by the mother’s use of Bendectin during preg-
nancy.!? Jason Daubert had been born with a rare birth defect
(limb reduction) that his parents attributed to his mother’s use
of Bendectin during pregnancy.

In November 1989, District Court Judge Earl B. Gilliam dis-
missed the case on summary judgment, citing serious deficien-
cies in the scientific evidence proffered by the plaintiffs’ expert
witnesses.!! This trial court’s decision was upheld in December
1991 by the Ninth Circuit Court of Appeals, in an opinion writ-
ten by Judge Alex Kozinski.!? The United States Supreme Court
then agreed to review the case.!3

With its legal costs mushrooming, however, Merrell withdrew
Bendectin from the market on June 9, 1983. According to the Amer-
ican College of Obstetrics and Gynecology, Merrell Dow’s decision
to discontinue the production of Bendectin “create[d] a significant
therapeutic gap.”1* “We wouldn’t bring Bendectin back,” a Merrell
spokesman declared, even “if we won every lawsuit.”!>

The science of Bendectin

The first report suggesting a link between Bendectin and birth de-
fects came from Canada in 1969.1¢ Other case reports and dis-
cussions about the possible teratogenic effects of the drug are
scattered in the medical literature of the 1970s and 1980s. Jour-
nals noted limb deformities (limb reductions), omphalocele-
gastroschisis (abnormality of the umbilicus and intestines), and
neural tube defects in children born to mothers who had taken
Bendectin or one of its various components during pregnancy.
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In September 1980, responding to such reports and a request
from the American College of Obstetrics and Gynecology, the
(American) Federal Drug Administration’s (FDA) Fertility and Ma-
ternal Health Drugs Advisory Committee reviewed the available
scientific information about Bendectin’s association with birth de-
fects. The FDA invited experts to share their views on whether Ben-
dectin was associated with increased risk for human birth defects
and, if so, whether the benefits of therapy outweighed the risks.

The committee concluded that existing data did not show an
association between Bendectin and human birth defects. Two of
13 studies reviewed by the committee suggested a possible as-
sociation, but these studies had been exploratory only and could
not be taken to contradict the more focused, large-scale epide-
miologic studies. The committee decided that the available stud-
ies were sufficiently large to have detected a doubling of the
overall malformation rate, but not large enough to rule out a
doubling of any single malformation. It therefore recommended
that the FDA monitor three ongoing epidemiologic studies and
limit Bendectin use to patients for whom nondrug morning-
sickness therapies had failed.!”

Many Bendectin suits were filed in the late 1970s and early 1980s.
At that time, there was still some debate in the medical literature
about Bendectin’s possible risks. A 1963 study by Bunde and
Bowles!® had found no risk, but another by Rothman in 1979 re-
ported an odds ratio of 1.8 (nearly a doubling in risk) for congen-
ital heart disease.!” By the early 1990s, when Daubert would have
come to trial, there was a much more extensive scientific record.

The literature on the human epidemiology of Bendectin is now
voluminous. Lasagna and Shulman?® and Brent?! provide re-
views. There have been a few statistically significant results—in
the study by Golding et al.,?? for example. But taken together, the
results are overwhelmingly negative.

Any fair assessment of how well courts handle scientific evi-
dence must be based on the state of science at the time of the
legal proceedings. The scientific record of Bendectin is much
more extensive today than it was in the 1970s. But it is equally
true that there have been no major shifts in scientific under-
standing. The large scientific record available today simply con-
firms what most epidemiologists would have inferred from the
smaller scientific record a decade or two ago: If Bendectin poses
any risks at all, they are very small.
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Frye and Daubert

Several expert witnesses appeared repeatedly for the plaintiffs in
Bendectin litigation, including Daubert. One key witness was Dr.
Shanna Swan,?? a epidemiologist of high credentials working for
the California Department of Health, who argued that the epi-
demiologic data did support the conclusion that Bendectin was
linked with birth defects, despite the opposite conclusion
reached by the authors of those same studies, and by the FDA,
in its review of the overall literature. A second key witness for
Bendectin plaintiffs was Alan K. Done.

Until 1975, most federal courts would have had little trouble
excluding Dr. Swan’s testimony on the basis of the “Frye” rule
established in 1923. Under Frye, expert testimony was admissi-
ble only when “the thing from which the deduction is made” had
been “sufficiently established to have gained general acceptance
in the particular field in which it belongs.”?* Dr. Swan’s plainly
had not. The Ninth Circuit Court of Appeals had excluded it on
that basis in the Daubert litigation itself, before the Supreme
Court agreed to review the case.

The Frye rule came under attack in the 1960s and 1970s, how-
ever. Some critics viewed it as delegating legal decisions to scien-
tists. Frye, they argued, imposed an unfair burden on plaintiffs.
“General acceptance,” they argued, had become a rubric that
substituted for real analysis of the reliability and validity of prof-
fered testimony.

The Federal Rules of Evidence, codified in 1975, are the rules
of evidence that federal judges must apply. Many, though not all,
state courts revised their rules along similar lines. Three Federal
Rules bear directly upon scientific evidence in court:

* Rule 403 permits the exclusion of otherwise relevant evi-
dence if its probative value is substantially outweighed by
dangers of prejudice, confusion, misleading the jury, or
wasting time.

* Rule 702 states that trial testimony is admissible from any
qualified scientific expert who possesses “scientific, techni-
cal, or other specialized knowledge [that] will assist the tri-
er of fact [the jury] to understand the evidence or to
determine a fact in issue.”

* Rule 703 provides that experts may base their opinions on
data that might not be admissible as evidence, if those data
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are “reasonably relied upon by experts in the particular field
in forming opinions or inferences upon the subject.” This
rule allows a scientific expert to rely on “hearsay evidence,”
which is not admitted when offered by ordinary witnesses.

For a time, some federal judges interpreted the 1975 Rules as al-
lowing almost any testimony said to be “scientific” to go to a ju-
ry. Criticism mounted. Some critics argued that courts were
issuing decisions based on pseudo-scientific testimony that had
little basis in reality.?> Some courts gradually moved back to-
ward stricter scrutiny of scientific evidence.?®

At issue in Daubert was whether the Frye standard had sur-
vived the codification of the Federal Rules in 1975. The Supreme
Court carefully confined its discussion to scientific evidence of
the kind at issue in the Daubert litigation itself. Rule 702 makes
reference to both “scientific” and other “technical or special-
ized” knowledge. The latter category of evidence, which might
be presented by a doctor diagnosing a specific patient, or an en-
gineer analyzing the collapse of a bridge, is subject to Daubert
only insofar as it implicitly or explicitly relies on more general
scientific principles.?’

All nine Justices in Daubert agreed that insofar as “scientific
knowledge” is concerned, Frye had been superseded by the new
Rules of Evidence. But that narrow conclusion did not define
what “scientific knowledge” means. And it certainly did not de-
termine whether “scientific knowledge” and “general accep-
tance” mean much the same thing, or something very different.
Indeed, the Justices split seven to two on how to interpret the
new “scientific knowledge” standard.

For non-legal readers, this important threshold ruling in the
Daubert opinion is easily overlooked or misunderstood. The
first—strictly legal—question before the Supreme Court was
whether the drafters of the 1975 Federal Rules of Evidence had
intended to incorporate Frye explicitly into the new Federal Rules.
The Court concluded that they had not. A new phrase, “scientific
knowledge,” had replaced the old, “general acceptance.” By anal-
ogy, the Supreme Court might conclude that the Securities Act of
1934 did not expressly incorporate prior, common-law rules that
prohibited the issuance of watered stock. This would not mean
that the 1934 Act therefore permitted stock-watering frauds that
were previously proscribed by other statutes or common-law
principles. It would simply mean that, after 1934, any such
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prohibitions would have to be found in the language of the new
Act, rather than in the case law that it superseded.

The bulk of the Daubert opinion attempted to flesh out what the
new term, “scientific knowledge,” meant under the Federal Rules
of Evidence. The seven-Justice majority affirmed that, under the
1975 Rules, federal trial judges have an important, continuing
role as “gatekeepers”—a responsibility to screen testimony prof-
fered as “scientific” rather than to admit it uncritically for consid-
eration by the jury.?® The Daubert majority stated that legal
reliability depends on the scientific “reliability” of the proffered
testimony.?® There must be a logically relevant connection be-
tween the expert’s reasoning and the facts at issue in a case, the
reasoning must be sound, and the scientific methodology must be
reliable. “Proposed testimony must be supported by appropriate
validation—i.e., ‘good grounds,” based on what is known ... In a
case involving scientific evidence, evidentiary reliability will be
based upon scientific validity” (emphasis in original).3°

The Court wrote at some length about the factors that judges
should consider in their analyses under Rule 702. It directed tri-
al judges to determine whether a theory or technique can be (or
has been) tested, and whether it is “falsifi[able].”3! “Peer re-
view” is to be weighed as an important, though not dispositive,
factor.32 Trial judges are to consider the “known or potential rate
of error” of a scientific technique and the “existence and main-
tenance of standards controlling the technique’s operation.”33
“General acceptance” within a scientific community is an addi-
tional, important factor bearing on admissibility.3* The Court
noted that “the inquiry is a flexible one ... The focus, of course,
must be solely on principles and methodology, not on the con-
clusions that they generate.”3>

Summing up its views in a short, concluding section, the
Court wrote:

Vigorous cross-examination, presentation of contrary evi-
dence, and careful instruction on the burden of proof are
the traditional and appropriate means of attacking shaky
but admissible evidence ... These conventional devices
rather than wholesale exclusion under an uncompromising
“general acceptance” test, are the appropriate safeguards
where the basis of scientific testimony meets the standards
of Rule 702.3¢
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This language is usually cited by those favouring looser stan-
dards of admissibility.3” But the quoted sentence only reiterates
that Frye’s focus on “general acceptance” is now replaced with
Daubert’s focus on “valid principles.” Standing alone, this single
sentence from the Court’s opinion simply begs the central ques-
tion: how does a judge determine that scientific evidence is
based on scientifically “valid principles”? How different is that
inquiry, in practice, from Frye’s?

All we know for sure is that the High Court replaced that com-
paratively simple—arguably simplistic—test of Frye with a more
nuanced and complex discussion. The relevant criteria enumerat-
ed by the Daubert Court centre on the “reliability” and “validity”
of proffered testimony. But the meaning of “validity” when used
in connection with a general scientific proposition is neither un-
ambiguous nor uncontested among scientists themselves. What
that term may mean when used in reference to any one scientific
paper or study is more ambiguous still. How are judges to decide
“scientific validity” when scientists and philosophers themselves
cannot agree what those words mean, or when they apply?

Rules of evidence in science and law

The use of science in the courtroom raises two seemingly differ-
ent—but, at a deeper level, related—issues: scientific uncertain-
ty and misuse of science. The first arises because science often
cannot provide clear-cut answers to questions that have grave
implications in the courts or other branches of government.
Risk assessment (the identification and quantification of risks
to human health) is a notoriously imprecise science—a semi-sci-
ence rather than a hard science. The data are invariably mixed;
they can be interpreted to support a range of positions by the
various stakeholders. Making informed decisions about risk re-
quires the interpretation of less-than-perfect epidemiology stud-
ies, high-dose animal studies of doubtful relevance to low-dose
human exposures, or other evidence. Science can identify un-
equivocally the cause of relatively few diseases. On the whole,
science has been abysmally unsuccessful in identifying the spe-
cific causes of birth defects, cancers, and other chronic diseases
that are frequently the focus of toxic tort litigation.

Important social issues must often be decided, therefore, on
the basis of uncertain, ambiguous, or weak scientific evidence.
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“Validity” in science is not a binary attribute, like pregnancy.
Grossly invalid data or theories can usually be identified for what
they are. But often decisions about validity depend on the needs
one has for the data. This is not to say that “truth” is relative, as
a pernicious kind of postmodernism maintains. Rather, science
has limited ability to answer questions that are of great impor-
tance to people. The process of discovering scientific truth is
fraught with difficulty.

The second problem, “junk science,”38 arises when a witness
seeks to present grossly fallacious interpretations of scientific
data or opinions that are not supported by scientific evidence.
Junk science is not a problem of science, but of science’s misuse
and misrepresentation to laypeople. It is a problem of the law,
a consequence of the adversarial nature of legal proceedings
and the difficulty that many laypeople have in evaluating tech-
nical arguments. The resulting errors need not be subtle prob-
lems in the epistemology of science. They can often be
identified quite easily by any layperson who listens carefully to
what the scientist-witness has to say.

In science, the ultimate test of the “validity” of a theory or
data is time. Science is cumulative and, to a considerable extent,
self-correcting. Scientists continually collect new data and pro-
pose new theories. Some will withstand the test of time, others
will not. Bad science—grossly flawed data or theories—does not
make it through peer review. Or, if it does, it becomes buried in
the scientific literature, uncited and forgotten. These mecha-
nisms are not, for obvious reasons, available in the courtroom.

Science and the law have completely different goals, which is
perhaps why scientists and lawyers are so often frustrated by
each other’s undertakings. Science searches for cosmic under-
standing, and this understanding develops through a collective
process that involves many scientists. The procedures and objec-
tives of a legal trial are quite different. A trial seeks to resolve a
focused legal dispute in a finite period of time.

Scientists and lawyers differ by training and, often, by temper-
ament as well. Lawyers look for scientists who can firmly and
compactly present scientific concepts to a jury of nonscientists
for purposes of advocacy. But a careful scientist will often be un-
comfortable with a translation that is simple and blunt enough
for the lawyer’s purposes. More importantly, scientists approach
the question of rules of evidence quite differently from lawyers.
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Scientists weigh evidence without clearly distinguishing admis-
sible from inadmissible evidence. That distinction is very impor-
tant in the law. A legal trial must make a binary and (for the
litigants’ purposes) utterly final choice between one side and the
other. The scientific arena is, in those respects, much less de-
manding. The rules of evidence used by judges must be explicit,
simple, and peremptory. Scientists can afford to rely on more
varied, intuitive, and open-ended criteria.

When presented with evidence that is said to be “valid, reli-
able science,” a judge must make an up-or-down call on “admis-
sibility.” The evidence either will be presented to the jury or it
will not. Judges are gatekeepers. The jury has the separate, more
flexible, job of “weighing” whatever evidence has been admit-
ted. Decisions on “admissibility” may, and often do, determine
the outcome of a trial, but that is beside the point. The decision
that the judge makes is not, in itself, directed at the parties to
litigation. It is directed at discrete packages of testimony and ev-
idence. The issue before a judge is not whether electromagnetic
fields caused this plaintiff’s cancer (for example), or whether
such fields ever cause cancer; the issue for the judge is whether
an expert is offering sufficiently reliable, solid, trustworthy evi-
dence that they did and do. This perspective is much more famil-
iar to lawyers than to scientists. Scientists do not have to make
two-tiered calls at the threshold before digging deeper into the
evidence and forming their opinions about scientific issues.

Nor do scientists have to spend much time worrying about
whether to listen to other scientists. Most scientific journals
screen what they publish, but any scientist can attend a sympo-
sium and button-hole other scientists. The legal presumption is
against admitting expert testimony: a litigant may not simply
walk an expert into court and put him on the stand without
more ado. The burden is on the party offering expert testimony
to establish up front that it meets the legal criteria of admissi-
bility—criteria like “reliability” and “validity.” This is a positive
responsibility for the party presenting the testimony; the party
opposing it need not do anything at all. The court must be sat-
isfied that the testimony passes muster as “scientific knowl-
edge.” If the court simply has no idea whether it does or does
not, the testimony stays out.

Equally unfamiliar to many scientists is the idea that labeling
evidence “inadmissible” is not the same as labeling it “false.”
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Judges applying the rules of evidence are not passing judgment
on the ultimate truth of specific scientific propositions. They are
ruling on whether a particular proposition presented by a partic-
ular witness is sufficiently reliable and well-grounded to be
admissible in this trial at this point in time. Ordinary (nonscien-
tific) witnesses are likewise forbidden to present “hearsay” tes-
timony. The hearsay rules of evidence are not based on the
(plainly incorrect) presumption that gossip is always false; gos-
sip is quite often true. But judges concluded long ago that gos-
sip, though sometimes true, just isn’t reliable enough to be
presented to a jury in court. Preliminary, unpublished, and ten-
tatively framed scientific findings may turn out to be true too,
but there is good reason to exclude evidence of this character,
nevertheless. The Daubert Court observed that scientists often
distinguish between scientific validity and reliability, but em-
phasized that it was using “reliability” in the sense of “eviden-
tiary reliability—that is, trustworthiness.”3°

“Scientific validity”

The problem of distinguishing science from nonscience has been
explored in depth by scientists, philosophers, and sociologists
for many years.*° The Daubert Court referred to three different
domains of human thought: the philosophy of science, the soci-
ology of science, and science itself.

The first of these domains, the philosophy of science, emerged
as a recognizable specialty late in the nineteenth century and has
roots in several major and much older philosophical traditions.
In this context, the Daubert Court cited philosophers of science
Karl Popper and Carl Hempel.#!

The second domain, science and technology studies, brings to-
gether a much more disparate group of scholars from disciplines
such as psychology, sociology, history, and philosophy. They ex-
plore how social forces influence the development of science and
how scientists make decisions, exercise judgment, and make
mistakes. From this field, the Daubert Court cited authors such as
the physicist Ziman and lawyer-sociologist Sheila Jasanoff.42

The third domain cited by the Court is science itself. The
Court referred to this body of knowledge as separate from the
first two. The Court used terms like “scientific validity” and
“scientific reliability,” and suggested that these are separate cri-
teria that trial judges must weigh independently.
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Science offers its own perspectives on each of these subjects.
The “critical rationalism” of Karl Popper emphasizes the “falsi-
fiability” of scientific theories. According to Popper, scientific
propositions must be framed in ways that make possible contra-
diction, if they are false; scientific theories gain authority by
withstanding criticism of other scientists. This discourse is one
that scientists themselves participate in. A separate, indepen-
dent perspective on science, developed by cognitive psycholo-
gists (notably, Amos Tversky (1937-1996) of Stanford and
Daniel Kahneman of Princeton), elucidates how people make ac-
curate (or inaccurate) decisions under conditions of uncertainty.
The Bayesian statistics behind these theories may seem esoteric,
but they are certainly no more so than the writings of Hempel
and Popper. These “esoteric” findings have important implica-
tions for decision making.

Conclusion: thinking and deciding

Judges plainly cannot surrender to scientists their responsibili-
ties as gatekeepers of evidence, nor can they insist on impossibly
high standards of scientific rigor. The general criteria outlined in
Daubert are, however, similar to those that scientists themselves
use to evaluate scientific evidence. They are similar to those that
any intelligent layperson would use to evaluate empirical claims
about the world.

The goal of science is epistemic—to achieve “cosmic under-
standing,” as the Daubert majority put it.*? The goal of the judicial
process is “the particularized resolution of legal disputes.”** The
task of a judge faced with questionable scientific testimony has
little to do with questions of cosmic truth; the task is to apply the
Federal Rules of Evidence even-handedly, in a way that is faithful
to the language of the rules and that makes sense in the very
practical context of passing specific judgment on a specific claim
or individual. But these rules, as interpreted in Daubert, involve
criteria that must derive, somehow or other, from science itself.

Judges can—and will—take their best shot at an answer. That
best shot will get better as lawyers and judges gain a better un-
derstanding of how science works. An old formula holds that
science is close reasoning pushed up against close observation.
At that level, science is not so different from the law after all.#>

Daubert, Frye, and the Federal Rules of Evidence are Ameri-
can legal issues, but the need to judge the validity of scientific
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evidence in court (and in other decision-making processes) is
universal. Canadians concerned about the direction that their
system is taking should be interested in how American courts
are grappling with these issues, and may find the trend to-
wards more careful judicial scrutiny of proffered scientific tes-
timony worth emulating.
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Lessons from the
American Experience

DAvVID E. BERNSTEIN

Symptoms and solutions

Is Canada inheriting America’s litigious legacy? On the face of
it, the question seems alarmist, if not absurd. The relative vol-
ume of Canadian civil litigation is still well below America’s, and
the Canadian legal culture has not deteriorated to anything ap-
proaching the American legal culture’s dismal state.

Nevertheless, there are reasons to be concerned. Craig Yirush
of The Fraser Institute has found that the cost of medical mal-
practice suits in Canada has jumped 338 percent over the last
ten years.! Even worse, liability premiums for auditors have
gone up tenfold in the last seven years.?

Meanwhile, recent reforms allowing class actions and limited
contingency fees in Ontario and British Columbia have sparked
concern that the restraint that has characterized Canadian legal
culture may soon break down, and several more obscure chang-
es in Canadian law and procedure may also threaten to take Can-
ada in a highly undesirable direction.

Canada has not yet gone past the point of no return. If it is
to avoid replicating the American experience, Canadians must

Notes will be found on pages 49-50.
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learn lessons from the United States. There are three such les-
sons that deserve particular attention:

* if Canadians wish to increase access to their civil justice sys-
tem, they should consider adopting the British conditional
fee system rather than the American contingency fee system

* the Canadian legal system should continue to use civil ju-
ries only rarely, if at all, particularly in tort cases

* the burden of proof should remain on plaintiffs in tort cases.

Canadians should consider adopting the British conditional
fee system rather than the American contingency fee system

In Canada, as in other common-law countries, there is pressure
from both within and without the legal system to increase the
use of contingency fees in order to promote access to justice
among the poor and middle class who cannot afford standard
hourly fees. This position has merit, but it is important to adopt
the right sort of fee system.

The American contingency fee system Under the American contin-
gency fee system, a plaintiff’s lawyer takes no money up front but
gets paid a percentage of any recovery of damages. Typically, the
lawyer takes 33 to 40 percent of any award, after deducting ex-
penses. The biggest problem with this system is that it encour-
ages speculative litigation. One can define a speculative claim as
one whose success depends not on the intrinsic legal merits of
the claim but on fortuity.

Breast implant litigation in the United States is an example of
speculative litigation. The plaintiffs have never had any valid sci-
entific evidence on their side, and they have actually lost the vast
majority of cases. Nevertheless, plaintiffs’ attorneys continue to
bring these cases because they win an occasional large verdict
from a sympathetic or credulous jury.?

Contingency fees, in combination with the unique and perni-
cious absence of a “loser-pays” rule in the United States, encour-
age such speculative litigation because a plaintiff can bring a
claim without any financial risk, while his attorney, by spreading
risk among many speculative claims, can be almost assured of
adequate overall compensation because the occasional victories
he wins bring substantial contingency fees.
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This arrangement is to be avoided. Contingency fees do have
a major advantage in that they increase access to civil justice.
Canada, however, would do much better to adopt the United
Kingdom’s conditional fee system instead of the United States’
contingency fee system.

The British conditional fee system In the United Kingdom, attor-
neys may now enter into a fee agreement with plaintiffs that pro-
vides no fee if the claim is unsuccessful, but allows the attorney
to collect up to double his normal fee if the plaintiff recovers
damages. British lawyers have taken to calling these fees “condi-
tional fees” to distinguish them from American-style contingen-
cy fees, which remain banned.*

With an allowable fee uplift of 100 percent (in other words,
double the normal fee), British lawyers have an incentive to take
any case on a conditional-fee basis that has a greater than 50 per-
cent chance of, at the very least, leading to a settlement. The
British conditional fee system therefore discourages speculative
litigation while still enhancing access to the courts for plaintiffs
with solid claims.®

The Canadian legal system should continue to use civil juries
rarely, if at all, particularly for tort cases

As has been true for several decades, Canadian tort cases are
typically heard by judges alone, not juries.® However, the trend
seems to be in favour of more jury trials. For example, in the
past, Canadian judges would routinely deny jury trials in medi-
cal malpractice cases if the defendant opposed using a jury. This
is no longer the case.” So far, Canadian plaintiffs’ attorneys still
seek jury trials only rarely. This, however, may change, as attor-
neys recognize the advantages jury trials bring to plaintiffs.

Meanwhile, various commentators in the United States have
begun to question seriously the role of juries in deciding civil
cases, particularly complex tort cases.® There are three major
reasons for the current skepticism about juries.

First, juries undermine certainty. Juries do not and cannot offi-
cially explain the reasons for their decisions, so their verdicts
have no precedential value. Nor are juries bound by judicial
opinions rejecting prior claims based on the same evidence.
Plaintiffs’ attorneys in the United States therefore find that
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playing the litigation lottery is profitable: they bring the same
dubious multimillion dollar claim before many juries in the ex-
pectation that a few random victories will more than compen-
sate for a larger number of losses. In contrast, in Canada and
other common-law countries that do not generally use civil ju-
ries, if a judge issues an opinion rejecting a particular factual
claim the claim tends to die out because other judges follow the
precedent.’

Second, lay juries deciding complex cases frequently do not comprehend
the evidence put before them.'® Indeed, American trial lawyers of-
ten use their peremptory challenges to strike any potential juror
who may have some expertise regarding the issue before the
court, and some lawyers will even try to exclude educated mem-
bers of the jury pool across the board. This factor adds signifi-
cantly to the possibility that a plaintiff will emerge victorious in
a meritless case.

Third, even when jurors understand the evidence put before them, they
do not necessarily pay attention to it. They might sympathize with
the injured plaintiffs, or desire to punish the defendants, and
therefore decide to ignore the evidence. Because they do not have
to explain the reasons for their decisions, juries can get away
with this much more easily than judges.

Occasionally, when juries slip up, their prejudices are revealed
and judges overturn their verdicts. This occurred, for example,
in a personal injury trial against defendants who had spilled the
chemical dioxin in a nearby community. The jurors awarded the
plaintiffs only $1 in actual damages, which means that they (cor-
rectly) found that dioxin was not likely the cause of plaintiffs’ as-
sorted injuries. But the jurors went on to award $16 million in
punitive damages. This award was so clearly disproportionate
that the court of appeals overturned it.!! However, had the jury
structured its award so that the plaintiffs received $8 million in
compensatory damages and $8 million in punitives, the award
would probably have been upheld.

Unfortunately, in the United States there is a constitutional
right to a trial by jury, so reforms have only come at the margins,
such as by putting responsibility for punitive damages solely in
the hands of judges. Canada, however, has no reason to follow
the American example and increase its use of juries.
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The burden of proof should remain on plaintiffs in tort cases.

That the burden of proof rests with the plaintiff in civil cases is
as fundamental to our conception of justice as is the presump-
tion of innocence in criminal cases. But, in American tort cases
involving “hot-button” issues it has been significantly under-
mined. In the early 1980s, lawsuits alleging harm from environ-
mental pollutants and pharmaceutical products became
increasingly common in the United States. Many commentators
argued that in such cases, courts should shift the burden of
proof to the defendants to prove that they did not cause the
plaintiff’s injury.!?

Worse, some courts actually adopted this theory explicitly, at
least when there was proof of defendant’s negligence. In Allen v.
United States, for example, a 1984 case involving exposure to nu-
clear radiation, a federal district court held that once the plaintift
showed that the defendant was negligent, the jury was entitled
to find causation “absent persuasive proof to the contrary offered
by the defendant.”!3 More often, courts, and particularly juries,
subtly and implicitly shifted the burden of proof to defendants.

In my view, the debate over the rules of evidence, described by
Kenneth Foster and Peter Huber in another contribution to this
volume, was actually part of this larger debate over whether
plaintiffs should retain the burden of proof in toxic tort cases. By
forcing plaintiffs to present scientifically valid evidence, and en-
couraging courts to grant summary judgment when that evi-
dence is not legally sufficient, the United States Supreme
Court’s 1993 Daubert decision has now firmly placed the burden
of proof on plaintiffs. Junk science, in turn, is on the defensive.
Because most Canadian tort cases are heard by judges, the Rules
of Evidence really don’t come into play in toxic tort cases in Can-
ada. When functioning as gatekeepers for a jury, judges admit
some testimony and exclude some, whereas when sitting in
judgement alone they simply disregard whatever they would not
have allowed a jury to hear.

But there is still the danger that Canadian courts might start
explicitly placing the burden of proof on defendants, and indeed
there is some evidence that this is happening. In Snell v. Farrell,'*
a 1991 medical malpractice case, the Canadian Supreme Court
held that the burden lay on the plaintiff to show that the defen-
dant’s negligence had caused her loss. However, the court held
that the burden was satisfied in this case despite the fact that the
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plaintiff’s medical witness refused to testify that the defendant’s
negligence caused the injury. According to the court, the plain-
tiff’s evidence was sufficient because it supported an inference
of causation based on “common sense.”

If we take this opinion literally, it is very dangerous. It seems
to hold that once a plaintiff shows that the defendant was negli-
gent, and brings in any evidence of causation, even purely tem-
poral, the burden shifts to the defendant to disprove the
plaintiff’s claim of injury. Justice Sopinka, for the court, denied
rather uncomfortably that he was shifting the burden of proof.

It is not strictly accurate to speak of the burden shifting to
the defendant when what is meant is that evidence adduced
by the plaintiff may result in an inference being drawn ad-
verse to the defendant. Whether an inference is or is not
drawn is a matter of weighing evidence. The defendant runs
the risk of an adverse inference in the absence of evidence
to the contrary.

Looking at that statement in the context of what the court ulti-
mately held in Snell, if a plaintiff presents “common sense” evi-
dence in a medical malpractice case, an “adverse inference” can
be drawn against a defendant. That sounds a lot like burden-
shifting. The court’s uneasy justification, meanwhile, suggests
that it is prepared to engage in and rationalize at least some such
shifting. Thus the Canadian Supreme Court’s opinion in Snell
could ultimately lead to an avalanche of junk science in Canadi-
an courtrooms. How Snell will ultimately play out remains to be
seen, but it is something to be very wary of.

Conclusion: three rule changes to avoid

So, to conclude, three lurking dangers to Canada’s civil justice
system deserve particular attention. The first danger is Ameri-
can-style contingency fees; the second is increased use of civil
juries; and the third is the subtle or explicit shifting of the bur-
den of proof to defendants in tort cases. To be sure, regardless of
what happens with each of those issues, the Canadian legal sys-
tem has certain advantages that appear unlikely to be done away
with anytime soon, including the loser-pays rules, caps on non-
pecuniary damages in tort cases, and limited punitive damages.

Canadians cannot, however, afford to be complacent. It took
only a few short decades for the American civil justice system to
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decline, and it may never recover. Given Canada’s smaller size,
and the American example at hand, decline could come even
more swiftly in Canada.
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Class Actions in Canada

A Potentially Momentous Change to
Canadian Litigation

S. GORDON MCcKEE

A potentially momentous—and potentially very troublesome—
change in the procedural rules for lawsuits in Canada concerns
the conditions under which class action suits will be permitted, if
permitted at all. Until 1993, class actions were not permitted in
Canada except in the province of Quebec, the only civil law juris-
diction in Canada. However, legislation allowing class actions has
been recently enacted in the provinces of Ontario and British Co-
lumbia, and it remains to be seen whether the other provinces and
territories will follow suit.

Strong social arguments were made by proponents of class
action legislation that it will permit the pursuit of meritorious
claims that individually would be uneconomical to pursue, it
will deter potential defendants from wrongful conduct and it
will reduce the cost of judicial resources required to resolve dis-
putes. As in many other jurisdictions, provincial governments
in Canada have focused more recently on ways to increase ac-

Notes will be found on page 66.
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cess to justice but at the same time reduce the burden on the
public purse. The Ontario and British Columbia legislatures
have accepted that class actions will help to accomplish both of
these goals.

When class action reform was contemplated in Ontario, how-
ever, many argued that it would result in a large number of friv-
olous and abusive lawsuits, as was perceived to have happened
in the United States. Further, strong arguments were made
against class action legislation, most notably because of the sub-
stantial unfairness to defendants involved in this type of litiga-
tion and because complex multi-jurisdictional class action suits
may in fact be a greater burden on judicial resources than mul-
tiple individual claims. But for the notice that is required to be
sent to all plaintiff class members as part of the class action pro-
cedure, many of them will never initiate proceedings, often be-
cause they will not otherwise believe they have a claim with any
merit, they are not aware of their ability to make a claim, their
damages are not sufficiently large to warrant the expense or in-
convenience of pursuing a claim or they are not aware of or do
not believe there is any causal link between the defendants and
their injury or loss. Class action legislation generally permits the
plaintiff class lawyer to notify all class members of the proceed-
ings where, but for the legislation, that lawyer would not be per-
mitted to solicit professional employment from the class
members to represent them in individual claims. Accordingly,
class action legislation can result in massive and complex ac-
tions that are expensive to all involved and a significant burden
on judicial resources, where only a few relatively simple actions
by individual plaintiffs would have otherwise existed. Further-
more, as the number of plaintiffs increases through the class ac-
tion process, it becomes increasingly difficult for defendants to
estimate the size of the potential damage awards and their expo-
sure, at least in part because the defendants cannot discover (or
depose) the individual plaintiff class members until after the tri-
al of the common issues. Accordingly, the defendants may be un-
fairly forced to consider settling before the trial of the common
issues on the basis of what they can afford rather than what the
litigation may be worth, if anything. These arguments were not
accepted by the Ontario and British Columbia legislatures, al-
though they may still be of some assistance to defendants in op-
posing certification of class actions in specific cases.
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This chapter will review the Canadian class action experience
to date, emphasizing the experience in Ontario, and comment
on whether the experience supports the argument that we can
expect a large number of frivolous and abusive class actions in
the future, or the argument that the class action legislation in
Canada will improve access to justice and reduce the burden on
the public purse without unfairness to defendants.

Legislation in Canada

Quebec was the first province to enact legislation expressly per-
mitting class actions. It permits a person to seek authorization
from the Court to bring a class action if, among other things,
the claims of the members raise identical, similar or related
questions of law or fact, and the facts alleged seem to justify the
conclusions sought. The order authorizing the class action (the
“certification order”) will describe the group, identify the prin-
cipal issues to be dealt with and require that notice be given in
some fashion to class members. A member can request to be ex-
cluded from the class (“opt out”) so long as that is done before
a date stipulated in the certification order, and a person who
does so will not be bound by any judgment in the proceeding.
Any final judgment in the proceeding will bind any member
who did not request to be excluded. The legislation does not ex-
pressly restrict the group or class that can be certified to per-
sons who reside in Quebec, or whose claims have a connection
with Quebec.

The Ontario Class Proceedings Act came into force on January 1,
1993, after more than a decade of discussion beginning with the
Ontario Law Reform Commission’s Report on Class Actions is-
sued in 1982. The basic framework of the Ontario Act is similar
to the Quebec legislation, although the provisions are different
in a number of significant respects. A member of an identifiable
class of two or more persons may ask the Court to certify the
proceeding as a class proceeding where, among other things,
the claims of the class members raise common issues and a
class proceeding would be the preferable procedure for the res-
olution of the common issues. The Court shall not refuse to cer-
tify the class action merely because the relief claimed includes
a claim for damages that will require individual assessment af-
ter determination of the common issues. The certification order
will describe the class and the common issues, and specify how
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and when a class member can exercise a right to opt out of the
class. Notice of the certification of the class and of the right to
opt out must be given to the class members, and those who ex-
ercise this right will not be bound by any judgment on the com-
mon issues. The judgment will, however, bind all members of
the class who have not opted out. As in Quebec, there is no ex-
press restriction on the composition of the class related to a
member’s connection with Ontario. Unlike Quebec, however,
the Ontario legislation permits certification of either a plaintiff
or a defendant class.

British Columbia joined Ontario and Quebec by adopting
class action legislation on August 1, 1995. The British Columbia
legislation permits the Court to certify either a plaintiff or defen-
dant class if, among other things, there is an identifiable class of
two or more persons, common issues are raised and a class pro-
ceeding would be the preferable procedure for the fair and effi-
cient resolution of the common issues. As in the Ontario
legislation, there is no review of the merits of the proceeding on
the certification motion except to confirm that the pleadings dis-
close a cause of action. The British Columbia Act restricts the
persons who can be members of the class to residents of British
Columbia or non-residents who opt into the class.

Both the Ontario and Quebec governments established funds
that can, in appropriate cases, be used to defray legal expenses
of a representative plaintiff. The Ontario fund is only to be used
to defray disbursements (out-of-pocket expenses other than le-
gal fees) whereas the Quebec fund can also be used to defray
counsel fees.

When class action reform was proposed by the Ontario Law
Reform Commission, it acknowledged that people would gener-
ally be reluctant to come forward and act as plaintiff representa-
tives if they were liable to the normal “loser-pays” costs rule
whereby an unsuccessful party in litigation in Ontario is obliged
to pay a large portion of the successful party’s legal expenses.
The Commission recommended that, once a class action was
certified, no party should be liable for costs except in the event
of “vexatious, frivolous, or abusive conduct,” but this proposal
was not adopted when the Ontario Act was drafted. Instead both
the Ontario and Quebec Acts provide that if a representative
plaintiff receives funding from the government fund, he or she
will no longer be exposed to the risk of having to pay the defen-
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dant’s costs in the event the action is unsuccessful. In such cas-
es, the defendant will be able to seek to recover its costs only
from the government fund. British Columbia, on the other hand,
adopted the Commission’s approach of a “no costs” rule, where-
by neither party is liable for the other’s costs except where there
has been frivolous, vexatious or abusive conduct.

Types of class actions that have been commenced

In the first twelve years of operation of the Quebec class action
legislation, approximately 355 class actions were commenced in
Quebec, for an average annual rate of approximately 30 cases.!
Unlike Quebec, there is no central repository for information
with respect to class actions started in Ontario, but it is estimat-
ed that there have been somewhere in the neighbourhood of 50
such proceedings commenced to date (or about 15 cases per
year). Approximately 15 class actions have been commenced in
British Columbia since its legislation was proclaimed in force
one year ago.2

The following is a list of the types of proceedings that have
been commenced as class proceedings in Ontario and British
Columbia and, if known, an indication of whether or not the
court certified the class action.3

Ontario
(1) Mass tort cases

* action on behalf of women who received silicone gel breast
implants; approximately five such actions have been com-
menced in Ontario:—one was certified on a contested mo-
tion, one was certified on consent for settlement purposes,
two have not proceeded to a certification motion, and one
was dismissed on the basis that it was statute barred, al-
though this is under appeal

* action commenced to recover damages for people who con-
tracted HIV as a result of receiving contaminated blood and
blood products:—certification refused

* action commenced by recipients of allegedly defective heart
pacemaker leads:—certified

* action commenced on behalf of persons injured in a recent
subway collision
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consumer action commenced by purchasers of household
dryers who allege they were defective

action commenced by homeowners alleged to have suffered
damage to their homes as a result of the installation of de-
fective plastic furnace venting systems

action for damages allegedly suffered as a result of the re-
lease of toxic gases from a manufacturing facility

consumer action related to the alleged use of lead based
paint on miniblinds

Contract/misrepresentation cases

action by investors in a tax driven condominium develop-
ment:—certification denied

action commenced on behalf of equity members of a golf
club against the developer of the project:—certified, but
with substantial sub-classing of the plaintiffs’ class

action by credit card holders alleging improper calculation
of interest charges:—dismissed on a summary judgment
motion, before certification was sought

consumer action alleging illegal calculation of interest rates
by a utility; at least three such actions have been com-
menced:—one was dismissed on a motion for summary
judgment prior to certification being sought

application for an accounting with respect to oil well oper-
ations:—certified.

action on behalf of ticket holders to a hockey game can-
celled because of an National Hockey League strike:—dis-
missed before certification sought because the pleadings
failed to disclose a cause of action and the claim was an
abuse of process

action by former shareholders who had sold shares based on
alleged misrepresentations in an offering circular:—certified

action by owners of condominiums against a developer for
interest on monies paid as deposits:—certified (the defen-
dant asserted a counterclaim also certified as a class action)
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action by purchasers of vinyl siding against installers, the
mortgage finance company and the solicitors involved

consumer action alleging false advertising

action by students at a community college who had enrolled
in a program that was subsequently cancelled by the provin-
cial government

action by investors against a trust company and the govern-
ment regarding investments in syndicated mortgages

action by service station owners against a franchise royalty
company

Miscellaneous

claims for group defamation:—dismissed before a certifica-
tion motion in two cases, not dismissed in another

application seeking damages for oppression on behalf of all
minority shareholders:—certification denied

applications by an employer/pension plan administrator
against a class of beneficiaries, to implement a settlement
of a dispute as to entitlement to a pension plan surplus:—
certified for settlement purposes

action by pension beneficiaries to determine pension enti-
tlements:—certified but summary judgment then granted
dismissing the action

action by members of a voluntary unincorporated associa-
tion regarding an internal trade union dispute:—certified

action by native band members claiming an interest in
land:—certified (a defendants’ class was also certified)

application for a declaration that the Law Society and On-
tario government were in breach of their statutory obliga-
tions to pay outstanding Legal Aid bills:—settled before
certification sought

action alleging negligence by the Law Society in failing to
detect the misuse of lawyers’ trust accounts

action for failure to pay music royalties
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* action to strike down the practice of deducting $100 from
welfare cheques of immigrants whose sponsors defaulted,
on the basis that the practice was discriminatory

British Columbia
(1) Mass tort cases

* action by women who received silicone gel breast im-
plants:—certified

* action alleging defects in radiant ceiling heat panels:—cer-
tified

¢ action related to defective toilets:—certified.

* action commenced by recipients of allegedly defective heart
pacemaker leads

(2) Miscellaneous

* bad faith action against the Insurance Corporation of Brit-
ish Columbia (ICBC) challenging its “minimal/no damage
program” for handling auto accidents:—certification denied

As is apparent from the above, a number of cases have been
disposed of on interlocutory motions prior to a certification ap-
plication either because, on the pleadings, the claims did not
state a reasonable cause of action, or because it was determined
on a motion for summary judgment that the claim did not raise
a genuine issue for trial.

Comparison of Canadian and American
class action rules

The general structure of the legislation in the three Canadian
provinces is similar to the American model. All provide for pre-
liminary judicial certification of the class action, notice to the
class members in some form, opting out by class members who
wish to pursue their actions individually, trial of the common is-
sues, possibility of aggregate assessment of damages, and sub-
sequent proceedings to resolve individual issues.

There are, however, some significant differences. United States
Federal Rule 23 governs class actions and permits them only if]
among other things, the class is so numerous that joinder of the
individual claims of the members is impracticable (“numerosi-
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ty”), the common questions of law or fact predominate over any
questions affecting only individual members and a class action is
the superior method for the fair and efficient adjudication of the
“controversy” (as opposed to just the common issues).

In the Ontario legislation, on the contrary, the test for certifi-
cation does not include a “numerosity” requirement (i.e., in On-
tario, two class members would be sufficient) and the common
issues do not need to predominate over the individual issues.
The class action merely needs to be the preferable procedure for
the resolution of the common issues themselves. Thus the On-
tario legislation is drafted in a way that, in theory, can be expect-
ed to result in the certification of more class actions than would
be certified in the United States.

There is a considerable inconsistency in the decisions of judg-
es in Ontario on certification motions, so there is some difficulty
in predicting when certification will be granted. In the only ap-
pellate decision on certification to date,* the Ontario Divisional
Court confirmed that the common issues do not have to pre-
dominate over the individual ones. Nevertheless, the Court ac-
cepted that it could consider the individual issues involved in
the litigation in determining whether a class proceeding would
be the preferable procedure for the resolution of those issues
that were common. The Court was particularly concerned that
there were individual issues that would affect liability (such as
reliance), and not just the assessment of damages. Some of the
obiter comments made by at least one of the judges in the Divi-
sional Court may result in a lower number of class actions being
certified than expected from a review of the wording of the leg-
islation. However, trial level decisions delivered since the Divi-
sional Court’s decision have not, by and large, adopted this more
restrictive approach, and it appears that certification is still more
likely to be granted in Ontario than in the United States. (There
is a recent trend away from certifying mass tort claims in the
United States, whereas in both Ontario and British Columbia,
the courts have certified these types of actions notwithstanding
that there may be a number of individual issues.)

With respect to certification, the wording of the British Colum-
bia Act is somewhere between United States Federal Court Rule
23 and the Ontario provision. There is no “numerosity” require-
ment and the claims of the class members need only raise com-
mon issues “whether or not those common issues predominate
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over issues affecting only individual members.” However, the
Court is expressly permitted by the legislation, in determining
whether a class proceeding would be the preferable procedure for
the resolution of the common issues, to consider whether the
common issues predominate over the individual issues. The Brit-
ish Columbia legislation essentially adopts the approach in the
comments made by the Ontario Divisional Court.

In all three provinces, the Court’s view as to whether a class
action for the type of case in question will satisfy the objectives
of the legislation—access to justice, reduced use of judicial re-
sources and deterrence—will be a very significant factor in its
decision on certification. In addition, it is the author’s view that
the Court’s willingness to certify a class action has been and will
continue to be, at least subconsciously, affected by its view of the
merits of the proceeding, although under all of the legislation in
Canada there is no requirement for the Court to review the mer-
its. The legislation in each case states that the Court is merely
to confirm that the pleadings disclose a cause of action or, in
Quebec, that the facts alleged seem to justify the conclusions
sought. (To the extent that the Quebec legislation requires any
review of the merits, it is a minimal one.)

Economic disincentives to
Canadian class actions

It has been persuasively argued, by Watson and McGowan in
particular, that the economics of class actions will likely deter-
mine the volume of class actions that will be commenced.> As
noted at the outset, one objection to class action suits is that, if
the incentives are wrongly structured, the resulting economics
can lead to a large number of often extortionate suits in which
even blameless defendants may find it advisable to make some
sort of payment. This has obviously not happened yet, and in-
deed there are a number of economic disincentives to class ac-
tions, at least under the Ontario Act, for both the representative
plaintiff and plaintiff’s counsel.

Disincentives to the representative plaintiff

A class representative who does not receive funding from the
Class Proceedings Fund (and it is believed that few have in On-
tario to date) is at risk of personal liability for the defendant’s
costs should the class action fail. Assuming that representative
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plaintiffs are properly advised of this risk, they ought to be re-
luctant to sue on behalf of a number of other people who do not
take on any of that risk, unless the representative plaintiff has
no assets against which a costs order could be executed. The
representative plaintiff can only ever recover his or her own in-
dividual damages and will receive no premium or bonus for tak-
ing on the risk of an adverse costs award. The Ontario courts
have dealt with the concern that the plaintiffs’ class will chose a
judgment-proof (that is, asset-free) plaintiff as the representa-
tive, by awarding costs against non-parties if, for example, the
non-party promotes the action and purports to sell rights in the
proceeds of the action to the public.

This economic disincentive is not present in British Colum-
bia, which has a no-costs rule. A representative plaintiff will not
be exposed to the risk of paying the defendant’s legal costs if the
action does not succeed, so long as that party is not guilty of vex-
atious, frivolous, or abusive conduct in the proceeding. It will be
interesting to see if this difference results in more class actions
there than in Ontario.

The Ontario Class Proceedings Fund is required to pay costs
awarded to a successful defendant in cases where it provides
funding. Given the Fund’s limited capital base ($500,000.00), a
single adverse costs award could deplete the entire Fund. Ac-
cordingly, the Fund can only afford to provide funding for Ontar-
io cases with a very high prospect of success.

Disincentives to the plaintiff’s counsel

Lawyers can be retained in Ontario to act for the plaintiff class
on a contingent fee basis, which is not permitted for any other
action that can be brought in Ontario. However, it was perceived
by many, until the spring of 1996, that the Ontario Act did not
allow lawyers to calculate their fees based on a percentage of the
class recovery, but rather required a determination by the Court
after the action had been resolved as to whether the lawyer was
entitled to a “multiplier” on his or her normal fees (calculated
based on the lawyer’s hourly rate and the time spent on the mat-
ter) as compensation for the risk taken.

One incentive in the United States for plaintiffs’ lawyers to un-
dertake class actions is that the potential recovery by the lawyer
can be enormous. In most cases the lawyer can request a percent-
age fee arrangement and, together with the prospect of a large
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jury award and a large punitive damage assessment, a plaintiff’s
lawyer could retire on one successful class action. This potential
gain has resulted in American plaintiffs’ counsel not only under-
taking class actions but seeking them out through advertisement.

With the Ontario Act’s costs provisions, it is not clear that
there will be a sufficient potential gain for plaintiffs’ lawyers to
accept the risks involved in class action litigation. Plaintiffs’ law-
yers generally end up financing the litigation, both by paying
disbursements with their own funds and by not billing for a
lengthy period of time (often years) for the work that they do,
wreaking havoc on the firm’s cash flow.

However, last year, in the pacemaker leads litigation in Ontar-
io, plaintiffs’ counsel had the Court approve in advance a fixed
fee per class member payable only in the event of success. The
fixed fee arrangement was not based on a multiplier. The Ontar-
io Act has since been held also to allow approved-in-advance
percentage contingent fees.

Even if the Court of Appeal adopts the same interpretation of
the Ontario Act, it will be some time before Ontario lawyers will
likely be willing to take on the risks of these actions (in the ab-
sence of clear liability at least). Generally, law firms in Ontario
are not set up to operate as a business under contingency fee ar-
rangements and are not used to dealing with pure contingent
fees. In personal injury work generally, plaintiffs’ lawyers take
on cases where they believe there is no real liability issue and
where there will be some amount paid to the plaintiffs that can
be used to pay lawyers’ fees. The lawyer in these situations,
however, recognizes that he or she will not be paid if the action
is unsuccessful and, accordingly, will not be willing to take on a
doubtful case. It is likely that plaintiffs’ lawyers in Ontario will,
at least in the near future, continue to assess class actions on the
same basis, and will only be willing to take on the financial risks
involved in such actions where they believe there is little doubt
that the action will be successful. British Columbia has had con-
tingency fees for some time and, accordingly, plaintiffs’ counsel
there may not have the same reluctance to getting involved in
this type of litigation.

A decision of an Ontario General Division judge in July of last
year may cause plaintiffs’ lawyers in Ontario to be even more re-
luctant to take on these types of cases. The judge heard an appli-
cation to fix a multiplier for the fees of the plaintiffs’ lawyer in a
successful securities class action related to the Maple Leaf Gar-
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dens litigation. The Court, with the benefit of hindsight, was of
the view that the hours spent by the lawyers were excessive, that
the hourly rates (which the representative plaintiff had agreed to
and which, therefore, could not be challenged) were too high,
and that there was little or no risk taken on by the lawyers. He
accordingly approved a very low multiplier (1.5). The risk of
judges adopting this approach to the fees of successful plaintiffs’
counsel will be a further disincentive to their accepting the risks
and financial burdens involved in class action litigation.

Finally, it should be noted that, both in Ontario and Quebec,
plaintiffs’ class counsel may be held personally liable for costs in-
curred without reasonable cause, although it is expected that this
would be ordered in only the most unusual and extreme of cases.

Conclusion

The development of class actions in both Ontario and British
Columbia is still in its infancy. The majority of cases decided to
date are on issues related to when the actions will be approved
by the court and to arrangements with plaintiffs’ counsel regard-
ing costs. Case law has not developed on a number of other sig-
nificant points raised by the legislation and, even on the issues
of certification and costs there are few appellate court decisions,
leaving much uncertainty and, consequently, much risk in taking
on this type of litigation both for the representative plaintiff and
for plaintiffs’ class counsel.

Despite these risks and the economic disincentives referred to
above, there has been a modest number of class actions com-
menced in Ontario and British Columbia. Some of those actions
would undoubtedly be described by defence counsel as frivolous
and groundless, but there does not appear to have been an ex-
cessive amount of that sort of action. It can be expected that the
use of class actions in Ontario, in the near future at least, will
generally continue to be limited to those actions that are per-
ceived by plaintiffs’ counsel to have substantial merit and little
likelihood of failure. The situation may be quite different in Brit-
ish Columbia because some of the economic disincentives have
not been made part of its legislation.

A final note: it is not clear at present whether an action can be
brought in one province in Canada on behalf of only the residents
of that province or on behalf of similarly situated persons across
the entire country regardless of their lack of connection with the
forum province. Strong arguments can be made by defendants
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that such proceedings are unconstitutional and ought not to be
permitted. However, trial level decisions of two Ontario judges
and one British Columbia judge have approved “national class”
proceedings.® If national class actions are permitted, as they are
in the United States, there will be some ability for the plaintiff
class to forum-shop and seek out the province perceived to have
rules most advantageous to the plaintiff class. Accordingly, we
will have to watch the developments of class actions in all three
provinces closely to assess whether or not Canada is inheriting
America’s litigious legacy in this area. Up to this point, however,
there simply is not enough material to render a verdict one way
or the other on the likely ultimate impact of class actions on the
quantity, quality, or fairness of litigation in Canada.
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Dow Corning Breast
Implant Action

RICHARD A. HAZLETON

If you have been living the silicone breast implant saga for most
of this decade, it is easy to forget that those with whom you
speak often are not aware of its details or even of the basic facts.
Naturally some of my comments pertain to the particular cir-
cumstances prevailing at the time of writing, while others will
be of more general application.

It is also important to keep in mind how different countries
view this controversy and the device itself. In Japan, if one asked
the man or woman in the street about the silicone breast im-
plant controversy, they might respond by asking “what contro-
versy?” In Australia, if one asked that same question, a fight
might result, depending on who was asked. Canada seems to be
somewhere in between.

Therefore it is important to start with some current informa-
tion on breast implants and the status of Dow Corning. As many
readers will be aware, we filed for bankruptcy under Chapter 11
of the United States Bankruptcy Code on May 15th of 1995. That
decision was driven primarily by an avalanche of lawsuits that, de-
spite our efforts, we were unable to resolve by any other means.

67
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In the United States, the Chapter 11 process provides that
when a firm, individual, or organization files for bankruptcy, all
litigation against them is halted and they are given the opportu-
nity to propose a plan of financial reorganisation that will satisfy
any legitimate claims against them. Naturally, a bankruptcy
court judge must approve the plan. Dow Corning is moving for-
ward in that process and, while it is impossible to predict an ex-
act date for completion, we are hopeful that we will emerge from
Chapter 11 sometime in 1998. Meanwhile, fortunately, the rest
of our business has been very strong.

Breast implants: the state of the art in
successful unsound litigation

What makes this story interesting to those not directly in-
volved in the litigation and its aftermath is that the breast im-
plant controversy marks the current state of the art in how the
plaintiffs’ bar can drive a product from the market despite
more than 30 years of largely safe and efficacious use. In 1991,
there were 137 lawsuits against us for the product; three years
later there were 19,000.

Over this period of time, the plaintiffs’ bar launched an un-
precedented attack against this medical device, conducting
thousands of depositions, filing hundreds of motions against us
and the other manufacturers, many of them passed electronical-
ly from attorney to attorney in such an assembly-line fashion
that one finds the very same typographical errors in suits filed
all across the country.

When this began, the silicone breast implant had been used
by about a million women. During the more than 30 years that
the device was on the market, we had conducted more than 300
studies of the device and its components. In addition, we had an
equal number of years of human experience. As questions of
non-life threatening complications arose—as they will with any
device implanted into the human body—they were addressed
and improvements were made.

What caused this controversy to explode, however, were allega-
tions, based only on anecdotal reports fed into a near-hysterical
media environment, that breast implants caused terrible auto-
immune diseases in the women who used the product.

In 1991, Dow Corning had several large-scale epidemiology
studies on those questions underway but the results were not in
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yet. During 1992 and 1993, scientists both in the United States
and around the world began their own studies. Today, there are
more than 20 research studies, performed by prestigious medi-
cal research institutions around the world including the Univer-
sity of Toronto in Canada, the Mayo Clinic, the Harvard Medical
School, University of Michigan and the Johns Hopkins Universi-
ty. All of the studies showed no substantial increased risk of sys-
temic disease among women with breast implants.

When I talk with my Canadian or European colleagues they al-
ways ask, how could this have happened? How could a success-
ful, innovative company like Dow Corning, which has prided
itself on its ethics, end up in bankruptcy because of one of 5,000
products the company manufactures?

Litigation, Incorporated

The primary reason, in our estimation, is what we call Litiga-
tion, Incorporated. And what we mean by that is that litigation,
as it is now practised, has evolved from a process to provide jus-
tice in accordance with professional principles into a business
predicated on economic incentives.

In my judgement, this is inherently undesirable, for the origi-
nal intention of the civil justice system was to adjudicate fairly
the alleged damages incurred by a plaintiff, and that is not its ef-
fect today. In the United States in 1997, Litigation, Incorporated
is seeking the richest market offering the greatest returns in
ways that distort one of the fundamental principles of this na-
tion: fair and equitable justice.

It may be alleged that this is both natural and desirable, that
everyone in business is trying, and should be trying, to make
money, get ahead and provide for their families. And indeed they
are, but there is a crucial difference between what most compa-
nies do and what Litigation, Incorporated does.

Dow Corning, like most corporations, is in business under a
stable set of rules governing fair, voluntary exchange, to produce
products that make our customers more productive and profit-
able and, directly or indirectly, improve the quality of life for
consumers. When we succeed, our customers succeed, our sup-
pliers succeed, our employees succeed, and economies around
the world succeed.

When Litigation, Incorporated succeeds, almost the exact op-
posite occurs. Because it operates under rules that are not stable
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and that do not promote fair, voluntary exchange, its activities
harm all but a tiny handful of people. Even among plaintiffs, jus-
tice is not done predictably and often is not done at all. Un-
doubtedly, some people who have been injured by a dangerous
product or service are compensated. But this process operates
more in the fashion of a lottery or on the basis of who can get to
the head of the queue at the courthouse, rather than on the basis
of who has the most valid claim. And it is not necessary. Canada
and other nations have provided consumer protection without
the problems we’ve created.

A system under which everyone loses

Increasingly, all Americans are losers under the current system.
One of the most often debated topics in Washington is tort re-
form, but it never seems to resonate with consumers. It gets dis-
missed as simply a business issue, of little consequence to the
average person or worse, as an issue of consumer victim versus
evil, greedy corporations. Nothing could be further from the truth.

This is not about companies battling attorneys in court. This
is about people losing access to important medical technology.
All of us will collectively bear the costs of mammoth jury ver-
dicts that are truly an American phenomenon through higher in-
surance premiums and increases in the costs of the goods and
services we all buy.

When the end game of litigation becomes simply the largest
economic prize—won largely by chance, like roulette, rather
than by the orderly operation of a system that protects the rights
of those who have been truly injured—we all lose. Innovation
has no loyalty. It cannot flourish where entrepreneurs are pun-
ished rather than rewarded for their efforts. At best, it will move
off shore. At worst, it will wither and die.

And there are more direct victims of this system. In the case
of breast implants, countless women are terrified by what they
have been led to believe about their implants and have become
understandably desperate to find relief from their illnesses. In
their desperation, they have been led into horrendously expen-
sive diagnostic and treatment regimes by some medical practi-
tioners who are the plaintiff’s attorneys’ strategic partners in
Litigation, Incorporated. These schemes are merely useless for
the most fortunate women, and health-threatening in their own
right for others less fortunate.
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Certainly breast implants cause local complications and can
rupture. We intend to compensate legitimate claims on those is-
sues as we resolve our Chapter 11 case just as we have in the
past. However, as Dow Corning sits in Chapter 11 despite no
valid scientific studies demonstrating that silicone breast im-
plants cause systemic illness, I often wonder what it will take for
the United States to wake up to the very real price we will all pay
if our civil justice system is not reformed.

Lessons

What lessons can be drawn from our experience? First and most
generally, try to keep the best of what you already have while
avoiding the abuses that have distorted the American system. In
practical terms, that means retaining a loser-pays rule and avoid-
ing the spread of the contingency fee system. These issues, along
with often unlimited ability to obtain punitive damage awards,
are what fuel the incentives that created Litigation, Incorporated
in the United States.

Second, Canada should continue its practice of having judges,
not juries, hear civil cases. This is not to criticize juries. They
usually do their level best to understand the scientific evidence
and render a fair judgement. However, as Dow Corning’s expe-
rience has shown, juries’ understandable sympathy toward
plaintiffs who are sick or injured can lead them to blame and
seek relief from innocent parties who simply happen to be
wealthy and convenient. This sympathy can have particularly
improper effects when a jury is trying with little success to sort
through complex scientific issues.

The principle of “a trial before your peers” is justifiably a hal-
lowed tradition in American jurisprudence, arising from our En-
glish common-law heritage. It should not be cast aside lightly.
Nonetheless, the reality is that the ability of jurors not trained
in scientific disciplines to understand fully what is presented to
them is problematic at best. This is not a commentary on their
intelligence and certainly not on their integrity—it is, rather, a
commentary on the highly technical nature of the evidence they
are asked to consider.

This leads to a much larger point that is critical to litigation
such as ours, the issue of scientific evidence in the courtroom. As
Dr. Marcia Angell, editor of the New England Journal of Medicine
says in her recent book, Science on Trial, whether or not silicone
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breast implants cause diseases is not a matter of opinion or of a
scorecard of “yes” and “no” jury verdicts. It is a matter of biolog-
ical fact for science to decide. Women who have been featured on
several of the investigative television shows in the United States
say that they don’t need any evidence—they are the evidence!

They could, in fact, be part of the evidence, but their cases—
like everyone else’s—need to be evaluated in the context of
thousands of women examined in epidemiology studies careful-
ly designed to determine if the incidence of a disease is any
greater among the population being studied than it is among a
control population. The sad truth is that a small proportion of
people have medical problems, severe or otherwise, whose ori-
gin simply cannot be determined. This naturally includes some
women who have had breast implants. But unless the propor-
tion of those with breast implants who also have otherwise in-
explicable medical problems is higher than the proportion in the
population at large, there is no indication that implants pose an
increased health risk to women who have devices.

In the case of breast implants, there simply is no such causal
link. There is no higher incidence of disease among women with
breast implants. The plaintiffs’ attorneys cannot offer one valid
scientific study to prove their case. Instead, they rely on highly-
paid, so-called medical experts—a part of Litigation, Incorporat-
ed—who offer theories of cause and effect that are shared by few
others in the medical or scientific communities and are well-
paid for doing so. This is an example of my contention that Lit-
igation, Incorporated is not like a normal business because of
the rules it operates under.

Fortunately, our judicial system—including the United States
Supreme Court—is starting to recognize this problem and to al-
ter the rules to enhance fairness and predictability. Three years
ago that Court introduced the Daubert Principle as a result of the
Bendectin morning-sickness-drug litigation. This principle in-
structs judges to become gatekeepers in their courtroom, allow-
ing only testimony that enjoys widespread acceptance by the
medical and scientific communities.

Some judges have gone further. Courts overseeing breast im-
plant litigation have begun to appoint blue-ribbon panels of sci-
entists to assist the judges in weighing the scientific evidence.
The roles of these panels is to evaluate all of the scientific evi-
dence presented by both sides and to determine to what extent
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the methodology and results represented by this evidence enjoy
wide recognition by the medical community. We at Dow Corn-
ing are optimistic that the work of a similar panel can be utilized
in our Chapter 11 process.

Appropriate use of such panels and their advice can prevent
unsubstantiated junk-science theories from unduly influencing
the outcome of litigation and return some level of sanity to the
process of determining injury causation and liability. Such ac-
tion is necessary, and as far as possible should be kept out of the
political arena, another area where the operation of the rules is
neither as predictable or as fair as it ought to be. When science
takes a back seat to anecdote and emotion, it is very naive to ex-
pect politicians to bail us out. Some politicians have even been
known to use the breast implant controversy to their own ad-
vantage, while most are simply loath to take a position. They
quite wisely recognize that they are in no position to make a sci-
entific judgement, and quite cleverly realize that any responsible
position they do take is likely to do them more political harm
than good. The result, generally, is inactivity—or worse.

The best role, judicially as well as politically, that politicians
can play is to encourage the regulatory agencies under their pur-
view—who do have the requisite medical credentials—to follow
the science wherever it goes, and to ensure that courts have the
best possible opportunity to evaluate this science.

Health Canada, therefore, ought to be encouraged to take a
more active role in the silicone breast implant controversy.
Twenty-three studies have now been conducted basically giving
the device a clean bill of health. The British Medical Devices
Agency has performed an analysis of the world medical litera-
ture and has said there is no scientific basis for tying silicone
breast implants to autoimmune illnesses. Despite this, Health
Canada remains silent.

Given the American experience, it cannot be doubted that there
are thousands of women with breast implants in Canada who
would be greatly reassured if their government were simply to
pass on to consumers—and endorse—the body of scientific evi-
dence that has now been amassed. Health Canada has every as-
surance from Dow Corning that should the safety picture of
breast implants change in any way, they will hear it from us. We
are in the midst of a $30 million research program that is updat-
ing our existing research as we evaluate all of the silicones used
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in literally hundreds of thousands of products to ensure that we
continue to know everything there is to know about them from a
safety standpoint; this includes every component of breast im-
plants. The only restriction we place on our outside researchers is
that whatever their research results show, they must publish them.

In closing, I would urge this audience not to be complacent
about the threat of runaway mass tort litigation of the sort that
has driven Dow Corning into Chapter 11 bankruptcy proceed-
ings without a shred of justification, placing the livelihood of its
employees and the well-being of its customers in quite unjusti-
fied jeopardy. Another contributor to this volume describes the
consequences to one Canadian company of unfortunately catch-
ing the eye of a branch of Litigation, Incorporated, in the form of
the plaintiffs’ bar in Mississippi. Being forewarned is being fore-
armed. Canadians must let their elected officials know of their
concerns and their determination to keep the Canadian civil jus-
tice system squarely balanced on the concepts of independent
scientific evidence and fact, rather than emotion and anecdote.

The crucial measures toward this end are retaining the “loser-
pays” principle and avoiding American-style contingency fees,
continuing to have judges rather than juries hear tort cases, re-
taining and strengthening rational rules of evidence particularly
on scientific issues, and keeping the issue out of the political
arena insofar as possible.



Some Economics of
the Canadian Legal
Profession

STEPHEN T. EASTON

The nature of the evidence

The usual analysis an economist would like to do with the legal
profession is look at supply and demand. How many lawyers are
there and how much are their services worth? What are the forc-
es that change the number of lawyers, the extent of their prac-
tices, and the prices that they receive for the services that they
render? In Canada at the present time, it is not really possible to
do this. The data characterizing the legal profession are not suf-
ficiently fine to support such a construction. Any analysis must
of necessity be more limited. But even without a full description
of the economic geography of supply and demand, past and cur-
rent trends provide landmarks and lookout points of interest.
The single most striking characteristic of the Canadian legal
profession from an outsider’s perspective is the expansion of the
number of participants in the industry. From 1985 to 1995, the

Notes will be found on page 86.
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number of members of the Canadian Bar Association increased
by 37 percent. During this same period the population of Cana-
da grew only 13 percent.

The reasons for, and consequences of, this dramatic expansion
need to be explained because they will guide the development of
the legal environment in Canada for the next half-century. If it is
the case that the complexity of society requires more and more
legal advice to function, then we might think of the increase in
the number of lawyers as being demand-driven and also socially
beneficial. This would be associated with both higher numbers
of lawyers and higher prices being paid for their services. It is
also possible that individuals and organizations need more and
more legal advice because of changes in the rules of litigation or
the opening up of new areas for litigation that are not in fact so-
cially beneficial. This too would be associated with both higher
numbers of lawyers and higher prices for their services.

But there is another possibility: the increase in the legal pop-
ulation has been supply driven. If more lawyers have been enter-
ing the market over the past few years than is warranted even by
the increasing amount of legal work, then we might anticipate
that the average amount of money paid for a unit of legal servic-
es would decrease. This seems to be what is happening.

Traditional legal services have, for the most part, been a highly
efficient aspect of smoothly functioning private markets based
on voluntary contract, and thus their expansion as the economy
grows would be both natural and desirable. This is not necessar-
ily true of changes in the rules to permit more litigation per unit
of economic production, especially if a motive force behind the
changes is lawyers with idle hands and shrinking bank accounts
looking for new sources of income.

My hypothesis throughout this chapter is that we are observ-
ing at least in part a supply-driven phenomenon. Further, even if
this is not the case, there is likely to be a reduction in some of
the traditional sources of the demand for legal services in the
next few years, which suggests that the focus of legal activity
will be changing. In particular, the emphasis on civil litigation
will become more pronounced as lawyers explore additional
ways of using their skills beyond those associated with the tra-
ditional criminal and civil law. In either case, we face the pros-
pect of lawyers seeking to use or change the rules to allow them
to create more business to make up for the fall in the price of
their services. Pressures from within the legal profession itself



Economics of the Legal Profession 77

may contribute to an increase in socially undesirable litigation.
Much of what I have to say is speculative. But even with the lim-
ited data at hand, there is much to speculate about.

Figure 1 Lawyers per million population, 1951 to 1991
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The number of lawyers

Since 1985, the number of lawyers in Canada has increased sig-
nificantly. Figure 1 pieces together a visual description of the
number of lawyers per million of population in Canada over the
past 40 years, while figure 2 emphasizes the past decade. As is
apparent there has been a steady increase in the number of law-
yers both in the long and in the short run. This is faster than the
overall growth in service sector output. As the fraction of ser-
vices in the Canadian economy, services have increased from
less than 50 percent of GDP in the early 1950s to over 66 percent
in the today. From 1985, the increase in the share of output at-
tributable to services has risen less rapidly—from 64 percent to
66 percent.

In the column headed “Membership,” table 1 shows the in-
crease in the absolute numbers of those listed by the Federation
of Law Societies. This is a substantial increase over the past de-
cade as the number of lawyers rose from 45,675 to 62,637.
Looking at the growth in the numbers of lawyers per million of
the general population provides another way to see the increase.
This is displayed in the rightmost column as we grew from 1,750
per million in 1986 to over 2,100 in 1995.
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Figure 2 Lawyers per million population, 1985 to 1995
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Lawyers and efficiency

It is not necessarily true, of course, that the sharp increase in the
number of lawyers is undesirable. We live in a much more com-
plex society today than in times past. Issues such as intellectual
property rights will undoubtedly play an increasingly important
role in the future. More lawyers will be needed for many rea-
sons. But it is still the case that we have to feed many more le-
gally credentialled mouths, and it is this issue to which we need
to pay some attention. Some negative evidence does exist on this
score. As a pure statistical matter, Brock, Magee, and Young
(1985) find that the rate of economic growth of a country was
lower as a function of the number of lawyers. In their analysis,
they standardized for the level of economic development but
they did not try to compare legal systems. Though far from con-
clusive, we should nonetheless be interested in the rapid in-
crease in the numbers of lawyers being trained. What they are
doing and why they are doing it is important. The focus of this
book is upon the question whether or not the kinds of changes
that may be taking place in the legal profession are desirable
from different perspectives.

Canada is not the only common-law jurisdiction with many
lawyers. In comparison to the United States in 1993, we have only
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about two-thirds as many lawyers per capita. However, it is also
the case that we are training more, faster. In 1971, Canada had
half as many lawyers as the United States; by 1981 the figure was
60 percent. Figure 3 points to the rapid increase in the proportion
of lawyers in Canada relative to the United States. In the past few
years (not shown in the figure), the per-capita number of lawyers
in the United States has actually declined slightly, while the num-
ber in Canada continues to increase. As an absolute fraction of the
population devoted to the legal profession, however, the United
States continues to dominate. But the trend is at least loosely sug-
gestive of a convergence between our system and theirs.

Figure 3 Canadian and American lawyers per million population,
1951 to 1991
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If Canada is to have an increasing number of lawyers in the fu-
ture, there are a number of questions that come immediately to
mind. Will the number of lawyers mirror the activities of those
who have been in the profession in the past? Or will there likely
be changes in the kinds of activities to which the new and larger
numbers of professionals will need to turn to earn their keep?

Sources of traditional demand for legal services

Although it is certainly the case that the general public associates
the legal system with crime and punishment, the crime rate can-
not explain the pattern of persistent growth displayed in table 1.
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In fact, since 1986 the crime rate rose until 1991 and has fallen
back gradually since then. This is in contrast to the steady in-
crease in the number of lawyers. Table 2 displays the number of
criminal code incidents per 100,000 of population. It clearly has
little to do with the increase in the number of lawyers.

Table 1 Membership in the Federation of Law Societies
from 1986 to 1995

Year Membership Lawyers per 1,000,000 of Population
1986 45,675 1,748
1987 47,955 1,813
1988 50,397 1,882
1989 52,486 1,926
1990 54,256 1,961
1991 56,080 1,994
1992 58,019 2,033
1993 59,982 2,072
1994 61,317 2,096
1995 62,637 2,116

Further, we should expect the demographic structure of the Ca-
nadian population to continue to support a falling measured
crime rate. Most of the people caught for crimes are males be-
tween the ages of 15 and 29. The fraction of the Canadian popu-
lation in this range is forecast to be declining for the next quarter
century from a current rate of 10.7 percent to a level of 9.7 per-
cent.! Although many other factors than mere age are involved in
the changing crime statistics, certainly the potential change in the
demand for legal representation in criminal litigation in Canada
will be different, were this segment of the population growing.

Legal aid as a source of income

One of the reliable sources of income for Canadian lawyers since
the early 1980s has been the legal aid system. Legal aid expen-
ditures have grown substantially since they were instituted in
the early 1970s.2 Although legal aid expenditures are not a large
part of the income earned by all lawyers, it has been a very
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steady and growing component of income that is suddenly turn-
ing variable.? Since 1970/71, when legal aid constituted $12
million to a high water mark in 1993 at $670 million (1995 dol-
lars), expenditures on legal aid—both criminal and civil—have
expanded enormously.*

Table 2 The behaviour of the crime rate

Year Criminal Code Incidents per 100,000
1986 8,984
1987 9,227
1988 9,234
1989 9,266
1990 9,904
1991 10,736
1992 10,394
1993 9,985
1994 9,684
1995 9,537

This source of income, however, is likely to take a significant re-
duction in the near term. In the largest provinces, Ontario, Que-
bec and British Columbia, the number of certificates issued for
legal aid work has been, is, or is about to be diminished signifi-
cantly.®> For example in Ontario—the province that has spent al-
most half of the legal aid dollars in Canada—although the cost per
case has been kept about the same in the past few years, the num-
ber of legal aid cases has gyrated as governments of all political
stripes have tried to reconcile budgetary objectives (see table 3).

Reductions in caseload and overall costs are a concern to all
provinces. Throughout Canada there is a worry that costs of le-
gal aid have gotten out of hand and that some restrictions are ap-
propriate and necessary.

It is interesting, however, to see the direction that the legal-
aid caseload has taken. While in large part we think of legal aid
as the legal system’s aid in enforcing a fair argument for people
who risk their liberty in criminal matters, over the past decade,
more and more legal aid has been in the context of civil cases. In
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Ontario, from over 60 percent of legal aid cases being criminal
cases, in 1995 only 54 percent of cases were criminal cases. Al-
though this trend is not national since legal aid is idiosyncratic
by province, there is a tendency for civil legal aid costs per case
to be rising faster than those in criminal matters. Thus relatively
more resources have tended to be directed toward civil cases in
the recent past although current budgetary redeployments and
retrenchments may change this loose pattern.

Table 3 Legal aid caseload in Ontario from 1990 t01995

Year Ontario Legal Aid Caseload
1990 108,033
1991 130,132
1992 160,221
1993 184,539
1994 148,406
1995 166,373

So where does this leave us? We have a legal system that faces
reduced caseload from criminal work. There is both a reduction
in the number of crimes being committed and a reduction in the
number of legal aid cases. Resources devoted to civil justice is-
sues have been increasing. This is the tableau against which the
rapid expansion in the number of lawyers must be set.

Other sources of income

There are any number of other trends affecting lawyers’ income.
British Columbia is toying with no-fault auto insurance, a path
already trodden in Ontario and other provinces. No-fault di-
vorce is another source of reduced demand.

So where have the increases been in the sources of revenue for
lawyers in the civil arena? Upon initiating research in the civil
justice field, researchers at The Fraser Institute were astonished
to find that there was little or no statistical information in Can-
ada about the civil justice system, and remarkably little about
the justice system at all (Lippert, Easton, and Yirush 1996).

For example, it is impossible to catalogue the number of civil
justice cases taking place in Canada on an annual basis. Many ju-
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risdictions do not keep appropriate records. Similarly, it is impos-
sible to talk about efficiency in the courts in anything other than
an extremely cavalier fashion. This is an increasingly important
problem for courts and lawyers now that the justice system is
called upon to take cuts as if it were any other part of the provin-
cial budget. Yet there is no sense in which the courts are efficient;
that is, that best practices for case management are used, that ap-
propriate accounting is kept of expenditures of court time versus
pre-court conferencing and so on. For example, there is no cost
to leaving civil cases filed even when the parties have long since
settled or abandoned an action. This clutters the books and can
lead to very misleading estimates of caseload backlog.

The importance of record keeping (or its lack) by the judiciary
or any statistical agency means that it is impossible to have a
precise idea about the evolution of legal caseload. We do not
have a systematic way of discriminating among cases. We do not
have a good idea about the relative importance of liability cases
versus contract cases. How many and how important are they?
How quickly are class action cases increasing? In a survey of cor-
porate counsel, The Fraser Institute in conjunction with the Ca-
nadian Bar Association and the Canadian Corporate Counsel
Association attempted to get some kind of a picture of what has
been taking place. But future surveys will be necessary to pro-
vide comparative data.

In the absence of quantitative information about caseload, we
can get a sense of the importance of different sectors of the busi-
ness to the legal profession by looking at spending and income
of different parts of the legal system.

Column 1 in table 4 reports the average real growth in receipts
by private law firms. Although there are many caveats with these
numbers (Lippert, Easton, and Yirush 1996), except for the peri-
od of the mid-1980s the growth in receipts by law firms has not
been very substantial. In contrast to the growth in spending on
court and regulatory agencies, the legal profession has lagged in
two of the three periods we examined. These figures have been
adjusted to take account of inflation—hence the term “real.”

What is apparent from the figures on income is that there has
been little increase during the period of the rapid run-up of the
number of lawyers. It suggests that the increase in the number
of lawyers has not been matched by an increase in the kind of
case law that has been traditionally been done by lawyers. It is
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both natural and understandable that the kinds of law that law-
yers will pursue in the future will be different than the kind of
law practised in the past. The market will need to be expanded.
The traditional sources of demand have not increased to keep up
with the supply and we foresee little by way of increases in the
future among the types of demand—criminal, legal aid, and even
some kinds of injury claims. It is this kind of expansion that we
need to investigate to make sure that it is not damaging rather
than useful. Such an expansion may be socially beneficial if the
present system fails to safeguard rights efficiently and changes
are made that do enhance efficiency. It will not help the economy
to be efficient if the changes that are made are driven by the need
of lawyers for more work.

Table 4 Average annual real growth of civil legal receipts by
major recipient groups from 1973/74 to 1993/94

Years Growth of Receipts of Growth of Court and Growth of Regulatory
Private Law Firms Justice Personnel Agencies and
and Other Costs* Tribunals Salaries
and Costs
1974-1980 0.00% 7.20% 4.70%
1980-1987 6.30% 5.60% 1.20%
1987-1994 -0.30% 2.40% 1.30%

Source: Lippert, Easton, and Yirush 1996.

* These costs include salaries and benefits, court services, transportation
and a pro-rata share of other fixed costs drawn from the public accounts.

Consequences for the legal environment

In any case, changes in the law should be weighed carefully
against the danger, discussed by the Chief Justice and Attorney
General of Ontario elsewhere in this book and testified to by
many participants, that the volume of cases is already over-
whelming the machinery of both civil and criminal justice in
Canada. The gradual breakdown of the civil justice environment
has already begun to take place if we listen to the participant.
There have already been court-ordered releases of potential fel-
ons because delays were too long in the criminal courts. Many
have complained about the delays that are clogging the civil sys-
tem in particular courts.

In trying to get an sense of the magnitude of the problems fac-
ing the Canadian civil justice system, The Fraser Institute, to-
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gether with the Canadian Bar Association and the Canadian
Corporate Counsel Association, surveyed a sample of Corporate
Counsel about the kinds of problems that they were facing with
respect to their caseload. In our sample, corporate counsel dealt
with an average of 58 cases each year during the last five years.
Most (38 percent) of these cases were about contract law, while
14 percent involved labour or employment issues. Personal inju-
ry, product law, and tax matters were the subject of, respectively,
11, 8, and 5 percent of reported cases. Parties to the case were
other companies in 46 percent of all cases and individuals in 41
percent of cases. Governments and government agencies at all
levels were evenly split and totaled 10 percent of cases. Unions
were involved in about 3 percent of cases.

The average counsel who completed the questionnaire began
work on the case 10 months after the dispute began. The final
disposition took 39 months on average although, if the case
went to trial, it took 47 months. Comments by counsel included:
“trials: take too long; [and are] too costly;” and “[t]he plaintiff
in this case did nothing to move it forward for, literally, years
and there was nothing in the court procedures to prevent that.”

While such observations are certainly not definitive, they sug-
gest that there are already difficulties that are associated with
clogged resources. With the potential expansion of the kinds of
civil justice issues that will be explored in other chapters of this
in the areas of liability, class actions, tribunal appeals, and the
like, it would be a miracle if the system is not seriously slowed
in the next decade or two.

Conclusion

The thesis of this paper is that the legal profession is expanding
in numbers even faster than it is expanding in revenue, that it is
likely to continue to do so, and that this creates the danger of sup-
ply-driven and socially harmful increases in litigation. Traditional
sources of income such as legal aid are likely to contract in the
near future, and provinces are considering a number of strategies
that are (potentially) income-reducing for the legal profession.
What kinds of questions arise from the analysis developed
above? In terms of the legal profession, it seems to be clear that
there will be a gradual change in the kinds of law that is being
practised. What kind of law is valued in practice and what is be-
ing taught in the law schools today? We need to get a fix on the
kind of new law that is being proposed. For example, what kind
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of restrictions should there be on class actions? Are lawyers re-
ceiving the kind of training that is appropriate to the current legal
environment? Do we as a society want to encourage the expan-
sion of law in one direction or another? It would seem reasonable
that with the continuing development of the service industries
and the consequent new emphasis on intellectual property
whether disseminated over the Internet or through traditional
channels, more and new law will be made. Yet the increase in the
number of lawyers is probably in part not associated with these
trends. How we assess the costs to the economy of expanded le-
gal activity in nuisance suits and speculative liability challenges
is probably an area that Canadians had better be prepared to in-
vestigate. There are too many new lawyers to split the traditional
pie. Sending them into the kitchen to bake a new pie, however,
may leave the rest of us with less for our own meals.

Notes

—

World Bank population forecast.

2 See for example Easton, Brantingham and Brantingham 1994.

3 Probably in the order of magnitude of 10 percent of all spending on
legal services.

4 Even adjusted for inflation, the 1970 number of $12 million is no
more than $40 million in today’s dollars.

5 In June of 1996, Quebec amended the Legal Aid Act although case-

load had remained more or less the same since 1991/92.
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Civil Liability in Canada
No Tip, No Iceberg

BRUCE FELDTHUSEN

It would be ambitious, if not presumptuous, to attempt in one
short chapter to isolate all Canadian tort liability rules with a
significant market impact. The focus here, following a few com-
ments about general trends, will be on a number of specific top-
ics most of which have proven controversial in the United
States. Even so, readers must be forgiving if the analysis is not
quite as exhaustive as they might have liked. It appears, based
on this review of the situation, that the threat of an American-
style litigation explosion in Canada is not very serious.

Most of the issues discussed in this chapter fall under provin-
cial jurisdiction in Canada, and concern almost exclusively
judge-made common law. Tort law is judge-made common law
everywhere in Canada, except in Quebec where it is codified in
the Civil Code of Quebec.! With the exception of the various
statutory no-fault automobile insurance plans, there have been
virtually no major Canadian legislative interventions. Nor, in
contrast to the American situation, has there yet been much
pressure for legislative tort reform. This probably reflects both a

Notes will be found on pages 102-105.
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lesser need for reform, and weaker interest group lobbying by
consumer, professional, and bar associations.

The Americanization of Canadian law

It will become apparent that there exist both similarities and sig-
nificant differences between United States and Canadian tort
law. Doctrine aside, there are also substantial differences be-
tween the legal cultures of the two countries that are reflected
in the civil justice systems. For example, in the United States
there is more civil litigation, more cases are decided by juries,
and compensatory damage awards tend to be much higher.
These differences should be carefully noted but, more impor-
tantly, not too much should be made of them.

Increasingly, and soon, tort law in Canada will come to resem-
ble more closely tort law in the United States for two reasons.
First, tort reform in the United States is inevitable, and some re-
forms may move United States doctrine toward the more conser-
vative Canadian rules. Second, the Americanization of Canadian
doctrine is also inevitable. We have seen it in all our corporate and
commercial legislation. We have borrowed heavily from American
experience in drafting and interpreting our Charter of Rights and
Freedoms. Electronic access to American legal materials is already
as good or better than electronic access to Canadian sources. Unit-
ed States tort precedents now appear frequently and prominently
in Canadian appellate court opinions. Given the geographical and
commercial similarities between the countries, some sort of con-
vergence is both understandable and desirable. It is, of course, a
different question as to precisely where we should converge.

The growth of negligence law:
prima facie duty of care

The number and types of situations that may culminate in tort
liability in Canada has increased dramatically this century, par-
ticularly over the past thirty years. Most innovation in Canadian
tort law has occurred in negligence, specifically through the rec-
ognition of new duties of care.? Formally speaking, whether the
defendant owes a duty of care to the plaintiff is a question of law
for the judge alone. Careless conduct in the absence of a recog-
nized duty of care is not actionable. The judge decides whether
the facts pleaded support a legitimate legal claim. The judge is
the legal gatekeeper.
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It is axiomatic that a duty of care exists with respect to any al-
legation of foreseeable direct injury to person or property. Until
approximately twenty years ago, if the defendant’s alleged
wrongdoing fell outside that paradigm, the law would recognize
only special limited duties of care, if any duty at all. For example,
the duties governing claims based on the defendant’s negligent
failure to act for the plaintiff’s benefit, or claims for pure finan-
cial loss, were few and narrowly defined. This is no longer true.

The British House of Lords, which functions as Britain’s Su-
preme Court, made a decision in Anns v. London Borough of Merton
that signified an important new approach. British precedent is
not binding on Canadian courts the way decisions by our own
Supreme Court are, but because of the similarity in our legal tra-
ditions it can be extremely influential. In Anns, the House of
Lords adopted a two-stage test for recognition of a duty of care.
The first stage was decidedly pro-plaintiff. It recognized a prima
facie duty based on simple proximity or foreseeable harm to a
foreseeable plaintiff. At the second stage, the defendant had the
onus of establishing a reason why a duty should be negatived or
limited.? Since then, many restrictive precedents have been
overruled, and many new duties of care recognized. Defendants
rarely succeed under branch two of the Anns test. In fact, courts
rarely refer to it at all.#

Ironically, there was eventually a backlash against this pro-
plaintiff trend in England even as it was spreading to Canada. In
Murphy v. Brentwood District Council, the House of Lords over-
ruled itself, and put Anns aside in favour of the restrictive ap-
proach to negligence law that had traditionally prevailed.> The
immediate consequence of Murphy was effectively to immunize
municipal governments from liability for failing to have discov-
ered construction defects in premises the municipality was em-
powered to inspect. More restrictive rules soon emerged in
other areas outside the physical damage paradigm. For example,
it is now much more difficult to recover for nervous shock or
pure economic loss in England than in Canada. This is tort re-
form English style.

As judicial conservatism began to dominate in the House of
Lords, judicial nationalism seemed to take hold in the Supreme
Court of Canada. Again and again, the Supreme Court expressed
its preference for Anns over Murphy as the Canadian law of duty of
care. It became difficult to imagine how any Canadian defendant
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could have a negligence claim dismissed on a preliminary mo-
tion,® provided the plaintiff had been prudent enough to utter the
magic word “proximity” in the pleadings.” This is not the first
time in Canadian history that an attempt to differentiate our-
selves from the English has made us more like the Americans.

Legal liability is probably the most cumbersome, time-con-
suming, expensive mechanism a modern state could design to
shift losses from one party to another. In automobile accident
cases, for example, the transaction costs associated with litiga-
tion are so high that it is estimated that less than one half of ev-
ery dollar spent on liability insurance ever gets to the successful
plaintiff. In contrast, with no-fault worker’s compensation
schemes it is estimated that approximately 90 cents of ever
funding dollar gets to a claimant. Accordingly, one would have
thought that there would be a presumption against liability un-
less a compelling case for liability were made. The first stage in
Anns does exactly the opposite, establishing a presumption of le-
gal obligation whenever the defendant’s act or omission creates
a foreseeable risk of any sort to a foreseeable plaintiff. Such
“double foreseeability” alone offers no meaningful justification
for recognizing legal liability. Nor does it assume any more ex-
planatory power if duty is justified on the basis of the vacuous
term “proximity” as courts that follow Anns often tend to do.
The first stage in Anns is no threshold at all. Virtually anything
can meet the elastic concept of foreseeability. One rarely finds a
Canadian court considering limiting or denying a duty of care
anymore, let alone actually doing so.?

One of the consequences of this is that Canadian judges rarely
perform a legal gatekeeper function in negligence anymore. Vir-
tually any coherent allegation of actionable negligence can now
proceed to the trier of fact for resolution. More negligence suits
get filed than would otherwise, and a wider range of negligence
duties emerges. Whether this is a good or bad thing in efficiency
terms depends on a more specific analysis of the new duties than
is possible here. There are, however, a few consequences for a ra-
tionally based market economy.

Legal rules, however rationally crafted, assume relatively less
importance in a tort system that abandons the responsibility to
define legal duty. The human quirks and biases of lawyers, judg-
es, and jurors become more important. The definition of legal
fault is not determined by social science, moral philosophy, or
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otherwise, by an intellectual judicial elite. Rather it emerges on
an ad hoc basis, from case to case. Certainty in the law, always
suspect, decreases further. Outcome prediction is better based
on behavioural sciences than on doctrinal legal training. One
suspects that concern for impecunious injury victims frequently
supersedes the application of rational accident deterrence in the
application of the standard of reasonable care.

Just how serious is this? Let us keep a sense of perspective. I
once estimated that Canadian negligence law may actually ad-
dress as few as 0.05 percent of all serious disability claims in the
country. Tort law deals primarily with accidental injury.® Canadi-
an tort law lags behind American law in making doctrinal and
procedural changes that allow it to address effectively illness
caused, for example, by dangerous products such as tobacco,!?
industrial and agricultural chemicals,!! pharmaceuticals,'? and
so on. Only 10 percent of serious disability is caused by the types
of accidents—automobile accidents, sports accidents, household
slips and falls, for example—with which the Canadian tort sys-
tem typically deals. Of that 10 percent, approximately half is
dealt with on a no-fault basis through workers compensation or
no-fault automobile insurance plans. Most of the remaining acci-
dents are regarded by the victim as unavoidable or as the victim’s
own fault. The victims rarely consult a lawyer, let alone sue.
Whether we follow Anns or Murphy suddenly seems insignificant.

In the commercial sphere, one cannot make the same educat-
ed guess about the market impact. New duties in misre-
presentation!3 and products liability!* have greatly expanded re-
covery for pure economic loss. Some of this results in entirely
new liability. However, many of the new cases simply shift liabil-
ity from where it had previously been allocated by contract to
another party in the commercial chain. This seems, prima facie,
wasteful. There is also considerable uncertainty about the scope
of liability for relational economic loss that is also unnecessarily
wasteful.1®

Products liability

The most important change ever to affect product liability law in
Canada will be the emergence of class action claims in three
provinces, and eventually, one supposes, elsewhere.!® This sub-
ject is given full treatment by S. Gordon McKee elsewhere in this
volume. The main doctrinal difference relevant to the current
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discussion is that Canada never adopted the doctrine of strict li-
ability for defective products that exists across the United States
in various forms. Strict liability in American law is outlined in
S402A(1) Restatement of Torts, Second as follows:

(1) One who sells any product in a defective condition unrea-
sonably dangerous to the user or consumer or to his prop-
erty is subject to liability for physical harm thereby caused
to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a
product, and

(b) it is expected to and does reach the user or consumer with-
out substantial change in the condition in which it is sold.

In contrast, products liability in Canada is governed by basic
negligence law in tort. That means that in addition to proving
what the Restatement requires, the Canadian plaintiff must also
prove that the defect in the product came about by negligence on
the part of the defendant. The Canadian law is fault-based,
whereas the United States law is “strict” liability for defect; that
is, American manufacturers are responsible for preventing de-
fects, not simply for taking all reasonable steps to prevent them.

In theory, if the two regimes were accurate and free of trans-
action costs, they would provide precisely the same safety incen-
tives to the manufacturer. A defendant will always prevent an
accident if prevention costs are lower than liability costs, and al-
low it if the reverse is true. This is so in negligence or strict lia-
bility. What differs is who pays for the so-called “unavoidable”
accidents; that is, accidents that are cheaper to experience than
to prevent.!” With strict liability, the manufacturer pays; with
negligence, the victim pays because it is not negligent for the
manufacturer to refuse to spend more on prevention than the
projected accident cost.

In practice, strict liability might be superior. Arguably, manu-
facturer negligence is difficult to prove. The full social losses ex-
perienced by all victims and those who depend upon them may
be under-compensated in a negligence regime. Strict liability may
be, in effect, a duplicitous way of bringing a more accurate esti-
mate of the cost of avoidable accidents home to manufacturers.
Transaction costs are lower when a major element in the case,
negligence, is eliminated. Strict liability also does a better job of
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internalizing the cost of product-defect accidents by having sell-
ers incorporate anticipated accident costs into price. Consumers
are poorly positioned to estimate these costs when purchasing.
One must also consider whether the difference between the
two standards actually affects the outcome of litigation as much
as it might first appear. Keep in mind that statutory sales law, sub-
stantially similar in Canada and the United States, lies in the
background to provide relief against the immediate seller. In neg-
ligence, we employ a doctrine in Canadian law called res ipsa loqui-
tur (the thing speaks for itself) that permits the jury to infer
negligence from the accident itself, which in practice brings us
close to strict liability. There are few cases in Canadian law reports
where the plaintiff has succeeded on all the elements of the action
including proof of defect, but lost on the issue of negligence.
Although it may be more difficult to succeed in a products li-
ability suit in Canada than in the United States, this has little to
do with negligence versus strict liability or any other doctrinal
difference. There have been a number of high profile cases in
which Canadian plaintiffs have failed to prove the defendant’s
product was defective, although courts in the United States have
held otherwise. For example, in Stiles v. Beckett'® a British Co-
lumbia Supreme Court trial judge dismissed an action against
Honda because the plaintiff had failed to prove the all-terrain ve-
hicle (ATV) was defective. Many decisions in the United States
had held the opposite. In another, Privest Properties Ltd. v. W.R.
Grace & Co. of Canada Ltd.,'° a British Columbia Supreme Court
judge dismissed the first asbestos property damage case tried in
Canada. The court held that the plaintiffs had failed to prove
that a fire retardant spray was a health hazard to building occu-
pants. In so doing, the judge disagreed explicitly with approxi-
mately one dozen successful suits against the American parent
company in the United States.?? Perhaps the real distinction was
that the Canadian actions were tried by a judge without a jury.
Whatever its other merits or drawbacks, strict liability serves
as a mandatory insurance scheme for unavoidable product-
defect accidents, and this is a strange category of injury to be
singled out for a separate insurance regime. Liability regimes,
whether predicated on fault or not, are notoriously expensive
compared to first party schemes. Strict liability is not an efficient
insurance scheme for unavoidable product defect accidents com-
pared to many other options. However, if the state wants to have
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a mandatory insurance scheme for unavoidable product defect
accidents, and is unwilling to provide state-sponsored cover, or
to require by law that victims obtain their own private cover,
then it has no option but to implement strict liability.

Another issue that deserves attention is the manufacturer’s
duty to warn of dangers related to the use and misuse of the
product. Canadian courts recently have held that a manufacturer
does not have a duty to warn the consumer of known or obvious
dangers. In the Ontario case, the Court of Appeal employed this
principle to overturn a jury verdict of liability.?! The Ontario
Court relied on decisions from the United States in support of
its holding, whereas a similar decision in British Columbia was
proclaimed as a departure from American law.?? It would appear
again that doctrinal differences do not amount to much, but that
judges may have more control than juries in Canada.

Also on the subject of duty to warn, reference should be made
to the Supreme Court of Canada’s decision in Hollis v. Dow Corn-
ing Corp.?® For one thing, the court was very demanding about
what warnings were required with a personal health product
such as breast implants. For another, the court held that the
manufacturer’s failure to warn the patient’s doctor would culmi-
nate in liability even if there was evidence that the doctor would
not have passed the warning on to the patient had it been given.
The plaintiff’s lawyer thought the decision would have major re-
percussions in the health product area, at least.

The court’s holding that Dow’s risk warnings were inade-
quate, its restriction of the “learned intermediary” defence,
and its refusal to impose strict causation requirements on
plaintiffs, could help the cases of tens of thousands of wom-
en who are involved in silicone breast implant class actions
in Canada, Mr. McKinlay [the plaintiff’s lawyer] predicted.
He added that the principles adopted on the duty to warn
and causation issues in the case apply to medical products
liability cases—such as the HIV-tainted blood cases—as
well as to other types of products liability cases. 24

Malpractice

There seems to be a good deal less malpractice litigation in Can-
ada, and malpractice insurance premiums are lower than in the
United States. Once again, the explanation probably lies else-
where than in doctrine. Professional malpractice law in Canada
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is basic negligence law. The professional is held to the standard
of competence of the reasonable practitioner in a similar refer-
ence group; the reasonable sole practitioner, the reasonable
heart surgeon, and so on.

Medical malpractice law is interesting, although not necessarily
typical.?®> There have been some noteworthy decisions in the Su-
preme Court of Canada. In Reibl v. Hughes?® the Court adopted the
American concept of informed consent. In Snell v. Farrell,>” many
thought the court had relaxed somewhat the strict burden of cau-
sation, otherwise an often fatal hurdle in a malpractice claim. In
Norberg v. Wynrib,?® a physician was held liable for trading a pa-
tient drugs for sexual favours. The decision seemed to redefine
the defence of consent by vitiating apparent consent obtained in
a “power dependent” relationship. It also suggested the possibil-
ity of proceeding against doctors for breach of fiduciary duty, a
more open-ended, pro-plaintiff action than negligence. With each
decision, concerns were expressed that the floodgates of malprac-
tice litigation had been opened. This has not happened.

One reason is that it remains expensive and uncertain to
mount such a claim. One lawyer suggests that disbursements in
the range of $100,000 are not unusual. It has been estimated
that 80 percent of all claims fail. One of the main reasons why
this is so is the Canadian Medical Protective Association, an or-
ganization that, among other things, co-ordinates all legal work
on behalf of the profession.?® Its members claim that it litigates
to uphold the principles of the profession. Others wonder if the
principle is to eliminate malpractice suits as a viable option for
patients. Regardless, the results are impressive.

The real problem with medical malpractice litigation—and
perhaps with other malpractice litigation—is the transaction
cost: the expense of the process overshadows any possible effi-
ciency gains from the outcome. Rightly or wrongly, from a fault
perspective, it delivers little compensation to most who suffer
losses at the hands of the profession. For this reason, supplemen-
tary no-fault insurance has been suggested for medical injury.3°

The other professions that ought particularly to be mentioned
are the auditors, accountants, and related financial professions.
Liability for negligent professional financial advice is well-
established in Canadian law,3! and generally the rules for negli-
gent misrepresentation are substantially similar in Canada and
the United States.3? The potential for ruinous liability exists,



96 Law and Markets

given the enormous losses that may follow from the slightest of
negligence. One doctrinal concern is whether the adviser’s expo-
sure should be limited to losses suffered in the very transaction
for which the advice was offered, or should be broader.33 There
exists considerable divergence of opinion in Canada and in the
United States as to which option would be more efficient.3*

Another concern is whether it is appropriate to hold auditors
jointly and severally liable with other defendants, some of whom
may be guilty of fraud that the auditor negligently failed to de-
tect.3® Joint and several liability means that once two or more
co-defendants are found liable, the plaintiff may recover the full
damages awarded from any of them. Each co-defendant is liable
to make good the full loss to the successful plaintiff, notwith-
standing how the responsibility may be apportioned among the
defendants. It assumes tremendous practical significance when
only one of the several defendants is solvent or insured. For ex-
ample, a municipality may be held only 10 percent liable in com-
parison to the primary tortfeasor but, nevertheless, end up
paying 100 percent of the damages, if the primary tortfeasor is
bankrupt or otherwise unavailable to pay its share. This doctrine
is under attack in several Canadian contexts, including munici-
pal liability to which I now turn.

Municipal liability

Public authorities, including municipal governments, are im-
mune from negligence liability when they exercise statutory dis-
cretion to make policy decisions.3¢ They are not immune for
operational negligence in implementing these policy decisions.
The dividing line between policy and operational is broad and
ambiguous, however, and it is generally agreed that the Supreme
Court of Canada recognizes less immunity than courts else-
where in the Commonwealth.3” Municipal governments seem to
be sued more frequently than other public authorities. Other
than limited immunity, there are no unique liability rules for
municipal governments. But there are some applications of stan-
dard rules that have caused concern.

First, Canada, unlike England but like many American states,
holds builders and manufacturers liable for dangerous defects in
buildings and products, whether or not the defect manifests it-
self in an accident.38 Controversial in its own right,* liability for
dangerous defects has proven especially onerous for municipal-
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ities. They are frequently held liable for failing to have detected
defective construction when exercising their statutory powers of
inspection. Typically, the builder is insolvent, in which case by
virtue of joint and several liability,*C municipalities become lia-
ble for the full cost of repair or reconstruction. The situation
here is analogous to that with respect to products liability de-
scribed above. If mandatory insolvent builder insurance is
deemed necessary, there are more efficient ways of providing it
than by municipal liability,*! especially if standard deterrence
theory is suspect in the public sector.

Joint and several liability is always a concern for any well-fund-
ed defendant. Municipalities often find themselves jointly and
severally liable in situations other than those involving defective
construction. Occupier’s liability is the branch of tort law that
governs the responsibility of those who occupy land toward other
persons who come on to the land. Joint and several occupier’s li-
ability is a major concern for municipalities with large land hold-
ings, especially park and recreation lands. A plaintiff who is able
to have even the slightest liability apportioned to a municipality
may be able to collect the entire judgement from the municipality.

Another area of concern is illustrated by the Supreme Court
of Canada’s decision in Tock v. St. John Metropolitan Area Board.*?
The court held that the municipality was liable in nuisance to a
homeowner whose basement was flooded when a sewer backed
up. The municipality was not negligent, but liability in nuisance
is not predicated on fault. The court held, based on the permis-
sive legislation authorizing municipal sewer construction (a
common form of legislation), that the municipality was to be
judged on exactly the same principles that would apply to pri-
vate parties. Given that few private citizens voluntarily construct
city-wide sewage systems, the analogy seems somewhat flawed.

In these days of financial crises in municipal budgets, liability
costs are onerous. Lobbying to increase immunity, to limit joint
and several liability, and to address the Tock exposure is under-
way. Legislative responses are rumoured to be in preparation,
and indeed in some form they are inevitable.

Punitive damages

Punitive damages have not historically been significant in Cana-
da. Prior to 1988, the largest reported punitive damage award in
Canada was $50,000; most punitive awards were much smaller
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and, moreover, punitive damages were rarely awarded at all.#3
Between 1985 and 1995, however, there were more than 150 re-
ported punitive damage awards, at least 16 of which were in ex-
cess of $50,000.4* These 16 include an award of approximately
$4,800,000 as an accounting for wrongful profits,*> $1,000,000
as punishment for breach of an insurer’s duty of good faith,*¢ and
$800,000 in a defamation action discussed below.*” Punitive
damage awards are also routine in sexual battery suits, one of the
fastest growing areas of liability in the country, and are some-
times awarded when the sexual battery defendant has been pun-
ished already in the criminal courts.*® The largest punitive award
was $15,000,000 in an infringement of patent action when the
defendant continued to market the product in issue after a pre-
liminary injunction prohibiting same had been issued.*’ The size
of the award was determined with reference to the considerable
wealth of the corporate defendant. The defendant’s wealth is a
recognized consideration for punitive damages in Canadian law,
although it has never been emphasized quite so clearly before.>°
The award was overturned on appeal, but not because of any con-
cern about the amount of the award.>!

Punitive damages are available in any tort action involving ad-
vertent wrongdoing where the defendant’s conduct may be de-
scribed as: “harsh, vindictive, reprehensible, and malicious.”>?
This is not dissimilar to the threshold employed in most Ameri-
can states. There are two differences, however, that make Canadi-
an punitive awards smaller and less common. First, the plaintiff
must be the victim of the conduct deserving of punishment. For
example, if one wished to punish a fast-food chain for marketing
dangerously hot coffee, punitive damages would have to be quan-
tified on a case-by-case basis, proportioned to the wrong done to
each individual plaintiff; not awarded all in one suit in an amount
large enough to punish the entire practice.”>® Class actions may
have a major impact on the application of this rule. Second, the
rationale is punishment, not deterrence. For example, I know of
no Canadian decision to take the probability of the defendant’s es-
caping detection of future wrongdoing into account when quanti-
fying the punitive award, which does happen in the United States.

Although punitive awards are becoming more common and
larger in Canada, I do not foresee anything approaching a crisis.
On the contrary, they may well enhance efficiency considerably
through effective deterrence of systematic wrongdoing, if courts
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were to begin to embrace a deterrence rationale. Also, more
thought should be given to the advantages of selective quasi-
privatization of criminal law through the use of punitive damag-
es in areas where criminal law has proven ineffective. Sexual bat-
tery may be just such an area.

Defamation

The law of defamation is well beyond my area of expertise. How-
ever, it should be mentioned because it is the one obvious area in
which Canadian law is more pro-plaintiff than the law in the Unit-
ed States. The Supreme Court of Canada recently upheld a jury
verdict in defamation for $300,000 general damages, $500,000
aggravated damages, and $800,000 punitive damages to a plaintiff
defamed in his capacity as a Crown Attorney.>* Sounding very
much like a court in the United States, the Supreme Court praised
the unique abilities of a jury to quantify these damages, and ex-
pressed a strong reluctance to interfere. It held that the cap on
general damages applied in personal injury cases did not apply in
defamation.> It also declined expressly to adopt the reasoning of
the United States Supreme Court in New York Times Co. v. Sullivan.
There, Brennan J. held that public officials could only collect dam-
ages for statements concerning their fitness for office in circum-
stances where they could demonstrate that the defamatory
statement was made “with knowledge that it was false or with
reckless disregard of whether it was false or not.” -

This example appears to confirm the general proposition that
rules should be avoided that encourage large amounts of litiga-
tion, and thus discourage any activity that might trigger it—in
this case, rules that create the substantial possibility of enor-
mous payoffs. In my opinion, defamation law in Canada has an
undesirable impact in the market of ideas and information. Libel
chill is a real concern, especially for those engaged in political
and social criticism. The deterrent impact of defamation law is
not always signalled by an actual proliferation of lawsuits. The
threat of litigation is sufficient in many cases. For example, there
have been several high-profile examples of women complaining
about sexism generally in the institutions where they work.
They have not named individuals, nor given specific examples.
They have been met with suits in defamation initiated by groups
of men with whom they work. This is a very effective way to si-
lence protest, even if success in court is not certain.
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Insurance law

As noted above, in particular contexts liability regimes have
such high transaction costs that they ought to be our last choice,
if insurance is the primary goal. Fundamental tort reform in-
cludes the possibility of eliminating tort altogether in discrete
areas where other insurance schemes are thought superior.>”

No-fault automobile insurance

If victim compensation is the only goal, the transaction costs as-
sociated with auto-accident liability are wasteful. Of course, no-
fault schemes are not perfect either. Victims may need to hire
lawyers to secure the benefits to which they are entitled under
first party no-fault. False claims are possibly more likely when lit-
igation is by-passed. Nevertheless, no-fault remains far superior
at putting premium dollars into the hands of legitimate accident
victims. Every province in Canada has no-fault automobile insur-
ance to some extent or another. Quebec and British Columbia, for
example, have state-operated plans. Quebec alone in Canada has
apure (no residual tort liability) no-fault plan. Ontario’s plan reg-
ulates no-fault cover provided by private insurers. It is a thresh-
old plan, with access to tort allowed if the claim passes a statutory
threshold. The plan changes with each new government.

Title insurance

It was noted at the outset that the partial Americanization of Ca-
nadian law was likely. The Americanization of Canadian busi-
ness is inevitable. Title insurance companies based in the United
States are aggressively seeking access to Canadian markets.>8 At
present, in Ontario, for example, title insurance is only available
after a lawyer has certified title. In other words, title insurance
is effected through the lawyers’ errors and omissions policy. (Ti-
tle insurance is insurance against the possibility, given the fre-
quently imperfect nature of real estate records, that creditors
will turn out to have claims against a property that were unde-
tected prior to the purchase.) Part of the fee for legal services is
a component for title insurance. The title insurance companies
believe they can offer a fully insured real estate transaction for
much less than a lawyer would charge. I am not competent to
judge whether consumers would lose out on other benefits of
the legal service as lawyers claim, or whether rational consum-
ers would want to purchase those benefits. But I can predict that
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the issue will prove to be a nasty one within the profession. The
livelihood of much of the real estate bar is threatened directly by
title insurance, and at a time where there seems to be underem-
ployment in the profession generally. On the other hand, it may
appeal to members of other segments of the bar who believe
their errors and omissions premiums are subsidizing high-risk
real estate practice.

The collateral source rule

The prevalent common law “collateral source” rule allows the
plaintiff to recover in full from the tortfeasor, notwithstanding
that the victim has already been, or will be, compensated for pre-
cisely the same losses by other sources such as employment
benefits, private or government insurance. There are many stat-
utory modifications to this rule, and a few tentative attempts to
limit it at common law. Nevertheless, it remains the general
common law rule.>® Collateral sources may then recover the ex-
cess compensation received by the victim through a process
known as subrogation. In practice, the typical lawsuit is waged
by one or more insurers who cover the victim against another in-
surer who provides liability insurance to the defendant. By this
process, society allows one company that has already spread the
loss through underwriting to employ the high cost liability
scheme to shift it to another company that will do the same
thing. It is highly doubtful whether the deterrence incentives so
obtained justify either double recovery when the collateral
source finds it too expensive to pursue its right of subrogation,
or the squandering of money due to redistribution of losses from
one insurance pool to another when it does subrogate.

Conclusion

One certainly ought to be concerned about the question, “Are we
seeing the tip of the iceberg in Canada?” given some of the horror
stories that result from the question “What is going on in the
United States?” My conclusion is that there is no real cause for
concern in Canada about what is happening here, and indeed that
concerns about importing American practice are largely misplaced
because the general situation there is not nearly as bad as it may
appear.®® Moreover, most of the different patterns or outcomes
that exist between the United States and Canada seem to have lit-
tle to do with legal doctrine. Doctrine matters less than we think.
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If one were to identify a single source of inefficiency in this
area, it would be the liability system itself. It is too slow and
expensive. It is necessary in some contexts to promote basic
justice, and in others for deterrence. But on the whole, we need
less of it, especially less negligence and strict liability. It is also
the case that the openly pro-plaintiff bias in negligence law has
generated more expensive liability than is really necessary, and
considerable uncertainty. The practical consequences of this
are probably more pronounced in commercial tort law than in
personal injury law.

So, it is there that the attention of scholars, practitioners and
reformers should be concentrated.
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Civil Justice Reform
in Ontario

CHARLES HARNICK

A litigation explosion in Ontario

Whether or not Canada is inheriting America’s litigious legacy,
there can be no question that Ontario has already experienced a
litigation explosion. In the past decade, more than 1.8 million
civil cases were filed in Ontario courts. Ontario courts hear al-
most one-third of the country’s civil suits, the most of any juris-
diction in Canada (though, since it accounts for well over one-
third of Canada’s population and of its GDB, this figure is if any-
thing lower than one might expect). And, whatever one may say
about its fundamental causes and cures, this explosion presents
an immediate problem for which immediate solutions must be
found. As things stand, parties can wait up to five years before
their case is heard. That has led to exorbitant costs to litigants.
Delays and high costs are a recipe for disaster for those who
need our courts to settle their disputes.

Our challenge as administrators of the system is to deal with
the consequences of the explosion that has already occurred and
prevent such things from happening again. We must improve

Note will be found on page 114.
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the justice system and develop a more accessible, affordable and
efficient civil justice system for all Ontarians.

The need for such a system is obvious. Businesses, investors
and individuals—those who create jobs and prosperity—need a
civil justice system that works with them, not against them.
When looking for places to invest their capital and create jobs,
corporations need to know that they will be able to settle their
commercial disputes with reasonable costs and minimal inconve-
nience. Entrepreneurs and risk takers value doing business in lo-
cations that can deliver swift and effective justice. Quick
resolution of disputes is in everyone’s best interest. It is good for
business, individuals and the province’s economy. It is clear that,
whatever the underlying benefits or costs of various types of liti-
gation under various legal rules, a system that does not deal expe-
ditiously with those cases that do arise is failing the community.

Current problems

As a former civil litigator, I have experienced at first hand the
problems in the civil justice system. Let me outline them. In a
nutshell, Ontario’s civil justice system undermines our compet-
itiveness with slow, costly, inefficient and outdated services.

The system is slow We know the system is slow, because the av-
erage civil case takes five years to settle. Even after all of the
preparation is done and the case is ready to go to trial, it can take
a year-and-a-half to get into court. The toll this takes on a com-
pany, its employees and individual litigants is enormous. Em-
ployees and managers spend their time in meetings preparing
for trial, rather than on the shop floor ensuring the success and
survival of the business. Their time is better spent producing
goods and services rather than giving depositions. Goods and
services add to our economic growth. Depositions do not.

The system is costly We know the system is costly because on av-
erage, a typical litigant in a civil action that goes to trial spends
about $38,000 just in lawyer’s fees to recover $55,000. I person-
ally have seen the financial drain that the civil justice system im-
poses upon businesses and individuals. It is not a pretty sight.

The system is inefficient We know the system is inefficient be-
cause 96 percent of civil actions settle before they go to trial. In
all but a small minority of cases, then, it is in the perceived in-
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terest of neither party to have the case run the gamut of the
court process. However, the civil justice system fails adequately
to reflect that fact in the way cases are handled. The system is
geared to bring cases to trial, as opposed to developing mecha-
nisms to help parties settle at an earlier stage of the process.

The system is outdated It is no secret that our justice system is
outdated. In an era where computers and the Internet dominate
our culture, our civil justice system still operates in the quill and
paper era of the nineteenth century. It is paper driven to the
point that we spend more than $8 million per year storing legal
briefs that few people ever read.

Solutions

Our civil justice system has been taken for granted. It is a labour
intensive system that lacks technology. This must end. It is time
to adopt the tools of the twenty-first century, because we have
missed the twentieth.

There have been many studies about the civil justice system.
One of those is the Civil Justice Review, which has now issued
two reports on how to improve the justice system. The Civil Jus-
tice Review is important because it included representation
from the public, lawyers, judges and ministry officials. The par-
ties involved set aside their vested interests and have proposed
a number of practical, results-oriented solutions to improve our
civil courts. I am a strong proponent of their work and have be-
gun implementing their recommendations.

Clearing the backlog

The first step we have taken is to eliminate the backlogs in our
civil courts. The backlog of civil cases in Ontario awaiting dispo-
sition has been steadily increasing for decades. A year ago it was
five times larger than it was in 1975. We have eliminated the
backlogs by blitzing specific areas and finding quicker and less
costly ways of resolving cases. Now, thanks to the work of judg-
es and lawyers, that delay has been all but wiped out. Lawyers,
in particular, have provided thousands of voluntary hours tack-
ling court lists and conducting pre-trial conferences.

Case management

We are building on these gains by implementing key recommen-
dations contained in the Civil Justice Review, which will avoid
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renewed backlogs. One of the first steps we are taking is expand-
ing case management across the province to ensure cases are
heard quickly. Case management puts responsibility for the
progress of a case in the hands of judges, rather than lawyers act-
ing for the opposing parties. Case management rules set strict
deadlines to which lawyers must adhere. Penalties are in place
for those who fail to meet the deadlines. The experience of pilot
projects in Ontario and extensive experience in other jurisdic-
tions show that case management reduces delay in civil courts
and reduces costs to litigants. By the start of next year, we will
have case management in place for 100 percent of the civil cases
in Ottawa and from 25 to 50 percent of the cases in Toronto.

To ensure that case management succeeds, we are bringing
back the Office of the Master. The new Case Management Master
will provide the necessary support to judges for the expansion of
civil case management. By employing a team approach, we will
move lawsuits through the system quickly and affordably.

Alternative dispute resolution

We will also expand the use of mediation in the civil process be-
cause we know it works. The ADR pilot project in Toronto
showed that as many as 40 percent of cases can be settled by me-
diation before they reach the discovery stage. That suggests enor-
mous savings in time and costs and less emotional turmoil for
litigants. I am committed to implementing mandatory referral to
mediation in non-family, civil disputes. While the details must
still be worked out, I believe the best way to employ mediation
would be through a system where private sector mediators are
available to mediate cases. Cases where mediation fails or is inap-
propriate will be able to continue down the traditional court path.

Simpler rules for small cases

We have also instituted simpler rules for cases involving less than
$25,000. The Rules eliminate the need for the costly discovery
process. We are now considering if these simplified rules should
be extended to cases involving as much as $50,000. The alterna-
tive is to increase monetary caps at the Small Claim Courts, where
parties do not need to hire lawyers to represent themselves.

We know that the justice system can operate without the
complicated process of discovery. Labour tribunals, for exam-
ple, have been operating effectively for years without the use of
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discoveries. They have been successful in resolving disputes
where often much more than $25,000 is at stake.

New technology

Changing the way we handle cases is only one part of our strategy
to improve the civil justice system. Another key component in-
volves introducing new technology to our court system. As sug-
gested by the Civil Justice Review, the efficient use of information
technology must play a key role in reforming the civil justice sys-
tem. The process is under way. We have provided the software
necessary to Toronto and Ottawa to support case management.

We have also been experimenting with electronic filing of law-
suits. This system will allow parties to file documents with the
courts electronically and will eliminate many of the line-ups that
plague the courts in Toronto. A pilot will begin in Toronto in Au-
gust 1997 in which filing statements of claim and defence will
be done electronically: approximately 100 firms of all sizes will
participate in the project, which will be evaluated after six
months. Electronic filing will revolutionize the administration
of justice. It will improve the efficiency of our courts by linking
them directly to law offices. Why should the courts be a reposi-
tory for documents that can be held by parties? But this is a very
modest first step; much larger changes are in the works.

In August 1996, the ministry of the Attorney General and the
ministry of the Solicitor General and Correctional Services issued
ajoint request for proposals on the development of technological
solutions to integrate the sharing of information among autho-
rized users in the justice system. This project is intended to pro-
vide tools for all parts of the justice system—including police,
prosecutors, civil and criminal courts, Ontario Board of Parole,
correctional institutions, and probation and parole services—to
support the efficient delivery of justice services. Obviously, this
is a costly exercise and one that is difficult to undertake when you
have an accumulated debt of almost $100 billion and a deficit of
almost $9 billion. We believe, however, that we can achieve our
goal of modernizing the justice system by developing technolog-
ical solutions with the private sector. The private sector partner
would be paid out of the efficiencies new business processes and
enabling technology will bring to the justice system. The savings
are enormous. By working with twenty-first century technology
and processes, we will truly be able to do better for less.



114 Law and Markets

Conclusion: long-term prospects

In conclusion, I am confident that we have taken the necessary
steps to deal with the explosion in litigation that has already oc-
curred in Ontario. But looking further ahead, my view from the
inside is that it is safe to say that Ontario—and Canada—will
not experience the litigation frenzy currently underway south of
the border.

I believe that for a couple of reasons. First, we already have the
best deterrent to excessive litigiousness that can exist in a civi-
lized justice system—our “loser-pays” system. When the losing
party pays a portion of the legal fees to the winner, it deters
pointless or malicious litigation.

Second, we already have class action legislation and limited
contingency fees, but in a form that does not lend itself to frivo-
lous actions. Access to funding for class action litigation is min-
imal. The funding pool is $500,000. Certainly thus far there has
not been an explosion of this type of litigation in Ontario.!

I think that we are well on our way to bringing administration
and management of the current volume of cases in this province
properly under control. The changes I have outlined will im-
prove the administration of justice and provide greater access to
the justice system for a much larger number of Ontarians. It will
improve the climate for investment and provide businesses with
timely resolution of their disputes.

Adapting to these changes will present challenges to some
parts of the profession and I have no wish to minimize or belittle
the difficulties some will face.

But with hard work, creative thinking, and commitment on
the part of our justice system partners, I am confident that we
can build a more responsive, accessible, affordable and efficient
civil justice system—a system that meets the needs of individu-
als and one that encourages companies to consider Ontario as a
place to invest.

Note

1 See also the chapter by S. Gordon McKee, this volume, for a more thorough
discussion of class action legislation and prospects in Canada.



Is Canada Inheriting
America’s Litigious
Legacy?

Roy MCMURTRY

Cause for concern

The subject of whether Canada is inheriting America’s litigious
legacy, or for that matter developing one independently, is most
important. My area of expertise is Ontario so my presentation
tries to give a brief overview in relation to the many challenges
facing the civil justice system in an Ontario context. However,
many discussions with my fellow chief justices would suggest
that the challenges are remarkably similar in the most populous
provinces of Canada.

The distressing reality is that the civil justice system in Ontar-
io has in recent years increasingly failed to provide a dispute res-
olution system that operates in a timely and affordable way for
the majority of our fellow citizens. The malaise is deep and so it
is immensely important that we take a hard collective look at its
problems and potential solutions.
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Just another social program

Having served as the attorney general for Ontario for a decade, I
have been long aware of the lack of a broadly based political con-
stituency for the civil justice system. Responsible people have
traditionally supported the concept of an effective, accessible
justice system in the abstract, but for the majority it was some-
body else’s problem and they have given little thought or effort
to making the system work. Most people do not expect ever to
be in a courtroom, and until they or someone close to them gets
caught up in the process of civil litigation, it is clearly not some-
thing they think about very much. The result is that the constit-
uency most interested in the civil justice system, at least until
recently, has very seldom appeared to extend very far beyond the
ranks of the legal profession and the judiciary. The unfortunate
perception of a relatively small, special-interest group in support
of the civil justice system for their own purposes has had, and
still has, profound implications for attorneys general in their
struggles to adequately fund the justice system in an age of
shrinking government resources.

While lip service is paid by governments to the importance of
the justice system, when it actually comes to allocating funds,
however, their priorities are elsewhere. There is certainly no
mystery about this reality, as every citizen is affected by the
quality of health, education, social services, highways and so on,
but does not expect to get caught up in the justice system.

There is also often an attitude within government that the
justice system is just another social service program. Coupled
with this is the additional fact that many within government see
the justice system as rather an exclusive club of lawyers and
judges that has traditionally shunned efficiencies as incompati-
ble with justice.

The message that chief justices must continuously bring to
government, therefore, is that the justice system is not just one
more “social service” program, but it is rather a foundation stone
upon which a civil and caring society is built. Too often the justice
system is taken for granted, but if it deteriorates, we all suffer.

How to improve the system

The necessity of adequate resources is therefore a fundamental
issue that must be addressed if there is to be meaningful reform
of the civil justice system.
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Personnel

One common element of every recent study of court systems in
Canada is the shared recognition of the need for a cadre of pro-
fessional court administrators and an effective management
structure. In my view any discussion of civil justice reform
should include a recognition of this need. This is not to suggest
that such persons do not already serve the justice system, but
the experience in Ontario and elsewhere has been decidedly
mixed. Effective courts administration also requires a techno-
logical infrastructure to bring the court systems into the twenti-
eth century, preferably before we enter the twenty-first century.
It is not an exaggeration to state that many of our court offices
have not progressed beyond the pen and quill methods of the
nineteenth century. Many documents have to be laboriously re-
corded by hand before being stuffed into files which lack ade-
quate storage and are frequently lost. In Toronto a law firm
process clerk may have to wait for hours to be served in some of
the court offices.

In my experience, an effective administration of the court sys-
tem involves both science and art, and we should not overem-
phasize technology. While a technological infrastructure will go
a long way towards the development of more effective courts ad-
ministration, trained and experienced court administrators are
essential.

A court services agency

I am in total support of the concept of a court services agency,
described elsewhere in this volume by Ontario’s Attorney Gen-
eral, as this has the potential to provide a combination of a
more professional administration and a greater accountability
to the public.

Case management

A major part of the solution is effective case management. The
cost of civil litigation is directly related to the period of time dur-
ing which a dispute is being litigated. Pilot projects in Toronto
and elsewhere have demonstrated that case management by
judges can halve the average time taken for the resolution of a
civil dispute.

Case management is a relatively new initiative in Canada and it
simply means earlier judicial intervention. It was initially resisted
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by many judges in Canada who saw their role as restricted to try-
ing cases in the court room rather than helping them get there in
a timely fashion. However, the concept of case management is
now accepted by the judiciary, who endorsed the first report of the
Ontario justice review that said:

It must operate under the model of caseflow management,
a time and event management system which facilitates early
resolution of cases, reduces delays and back-logs and lowers
the cost of litigation. Caseflow management shifts the over-
all management of cases through time parameters from the
bar ... where it has traditionally been ... to the judiciary,
streamlines the process, permits the introduction of ADR
techniques, and creates an environment where judges, ad-
ministrators, and quasi-judicial officials can work together
to integrate the various elements of the system into a co-
ordinated whole.

As Attorney General Charles Harnick states in Civil Justice Re-
form in Ontario (this volume), he too is strongly in support of
case management and the other important recommendations of
the civil justice review, including of course the currently very
popular concept of alternate dispute resolution (ADR). My pref-
erence is for a form of court-annexed ADR if the ordinary liti-
gant is going to be able to have a more timely and affordable
resolution of civil disputes.

The case for improving the system

Making the court system work better enhances not only justice
today but also opportunity tomorrow. Very simply, too much lit-
igation and litigation that moves too slowly divert energy and
imagination away from wealth creation into useless or down-
right harmful activities. The experiences described by other con-
tributors to this book have focused on the deleterious effects of
the litigation explosion in the United States in the context of
large corporations, but everyone recognizes the vital role of the
small business community in relation to a healthy economy and
small businesses are much less able to bear the costs of intermi-
nable litigation. Indeed, there are thousands of small business
people in particular in Ontario who believe that they are effec-
tively shut out of the court system because of the cost.
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However, the reduction of the cost of litigation that can be ac-
complished by following the recommendations of the Ontario
civil justice review does do have some significant financial im-
plications for a government that is committed to deficit reduc-
tion. The current government jargon is that everyone who
spends public funds must make a business case for their expen-
diture. And the business case for civil justice is very simple.

Society simply cannot function without a system that allows
people to have their disputes resolved and determined in an order-
ly and effective fashion. The alternative is civil chaos and perhaps
even violence. A stable civil justice system is also a critical under-
pinning for business and commerce, domestic and international.

The cost of civil justice in Ontario is more than recovered in
court fees. Under the present budgetary process, the ministries
of the Attorney General in Ontario and other provinces do not
receive credit for the revenues that are produced in the adminis-
tration of the courts. This policy must be changed if there is to
be a meaningful dialogue among those involved in the adminis-
tration of justice as to what improvements can be made available
on the basis of some cost recovery.

But in any case the social gain from effective and efficient dis-
pute resolution is far greater than court fees alone would suggest.
The business case for civil justice would emphasizes not only its
lack of direct cost to the provincial treasury, but also its central
role in protecting our economic infrastructure and the gains we
derive from it. Recent experience in other countries, including
parts of the former Soviet Union, shows that the disintegration of
the legal system cripples the economy. No one, foreigner or even
resident, will invest much in a country or a province that lacks the
basic capacity to resolve commercial disputes in a timely, effec-
tive, and predictable fashion. Conversely, recent experience
shows that effective court systems, such as the British commer-
cial court, attract business and stimulate the economy.

Unfortunately our provincial and federal governments lack
the capacity to analyze and to measure court and judicial work-
load, effectiveness, and productivity in a way that makes possi-
ble the development of a solid business case for civil justice. We
do not even have court statistical systems that produce mean-
ingful workload indicators. This again underlines the impor-
tance of a specialized court services agency.
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Conclusion: not just another social program

In conclusion, this description by the Ontario law reform com-
mission in 1973 of the role of the courts in our system of gov-
ernment is equally apt today.

The basic function of a court system in a civilized society is
the impartial adjudication of disputes without resort to vi-
olence. As part of the institutional framework for the peace-
ful settlement of conflicting interests, the courts of law
stand at the pivotal point of the scales of justice, ready to
apply the rule of law to the issue between the parties com-
ing before them. Thus, they represent the substitution of
the authoritative power of reason, knowledge, wisdom and
experience for the naked power of force.

It is my hope that all Canadians will realize the importance of fo-
cusing governments’ attention upon the vital importance of the
civil justice system to an orderly, civil, and prosperous society.



Canadian Economic
Regulation

Balancing Efficiency and Fair Process

KONRAD VON FINCKENSTEIN'

A balance of efficiency and fairness

It is my contention that the future development of Canadian reg-
ulatory regimes should proceed in precisely the direction that
we have been going over the last 15 to 20 years—right down the
middle of the road between the political and economic objective
of regulatory efficiency on the one hand and the legal protection
of fairness and natural justice on the other—what Americans
usually refer to as “due process of law.” Coming as they do from
one who is fundamentally a commercial and trade lawyer, my re-
marks are focused on the impact of American legal trends as
they pertain to economic regulation under Canadian federal law.
Canadian federal law has achieved quite a good balance be-
tween regulatory efficiency and due process. Regulation of any
kind, whether in aid of economic, social, environmental, or cul-
tural objectives, imposes costs on both regulator and regulatee.
The cost to regulated industries is tied up in a host of things,

T The views expressed here are those of the author and not of the De-
partment of Justice or the Federal Government.

121



122 Law and Markets

including outlays for accommodating regulatory processes, de-
lays in obtaining regulatory approvals for business ventures,
and the cost of licence fees. Obviously regulatory efficiency is
desirable to keep those costs down to the lowest feasible level
without undermining the integrity of the regulatory process.
And Canada has seen remarkable progress in terms of efficien-
cy. Ten or fifteen years ago, it was not unusual for public hear-
ings by the Canadian Radio-television and Telecommunications
Commission (CRTC) into rates increases for telephone compa-
nies to last 6 weeks, even 8 or 10 weeks in some instances. To-
day, with increased competition, there is a substantially
diminished need for rate regulation to begin with and what reg-
ulatory approval still is required for telephone rates now typi-
cally takes 5 to 8 days.

At the same time, our legal system—principally our system of
administrative law—has imposed substantive and procedural
fairness on ministers, public servants, and administrative tribu-
nals in respect of the regulatory functions they perform. Because
of forward-looking decisions of the Supreme Court of Canada in
the late 1970s and 1980s, administrative decision-making has
been demystified, allowing the rules of natural justice and pro-
cedural fairness to apply to virtually all decisions made by public
authorities in Canada. There are also particular statutory re-
gimes that enhance both regulatory efficiency and due process
in specific areas. By focusing on four significant examples, I
hope to demonstrate that, whether by accident or design or
both, we have fashioned a pretty good regulatory system that
serves our needs well. It is a system that we should continually
try to perfect, but that is not in need of a radical overhaul. The
components contributing to the balance in our regulatory sys-
tem come from British, European, and American legal and regu-
latory influences that we have had the good sense to adopt and
adapt to suit our own particular political and economic needs.

Four examples of good balance

The four examples used to support this thesis are drawn from
diverse areas of commercial and economic activity and responsi-
bility. They are (1) the regulation of broadcasting by the CRTC;
(2) the government procurement review system; (3) competi-
tion regulation falling under the director of Investigation and
Research; and, (4) the supervision of trustees in bankruptcy by
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the superintendent of Bankruptcy. These examples are chosen
because, in addition to being relevant and representative, they
also fall within the business portfolio of the department of Jus-
tice for which I am responsible and are, therefore, instances
about which I have some knowledge.

Broadcasting regulation

Broadcasting regulation is an appropriate place to start because
the Canadian Radio-television and Telecommunications Com-
mission (CRTC) is probably the best known of Canada’s federal
regulatory agencies. Its mandate takes it into some of the most
contentious areas of Canadian public policy and public interest:
economic regulation of telecommunications, related social and
cultural matters, as well as the economic regulation of broad-
casting itself. Since 98 percent of Canadian households have
telephone service, 99 percent have television and 75 percent
subscribe to cable, its decisions are directly felt by virtually all
members of Canadian society.

Like its American counterpart, the Federal Communications
Commission (FCC), the CRTC wears two hats—a telecommu-
nications hat and a broadcasting hat. Unlike the FCC, however,
the CRTC’s hats have fundamentally different shapes. Its tele-
communications regulatory mandate has essentially shifted
from strict economic rate-of-return regulation of telecommuni-
cations carriers to regulation of competition among service pro-
viders. On the broadcasting side, however, its mandate has
remained essentially unchanged: licensing and regulation of
broadcasting undertakings to achieve social, cultural, and polit-
ical objectives defined in the statutory broadcasting policy
enunciated by Parliament. Because the overwhelming number
of the actual players within the Canadian broadcasting system
are private entities pursuing commercial interests, the CRTC
cannot help being controversial in many of the decisions it is-
sues. My concern here is not with specific high-profile CRTC
decisions but rather, with the routine operations of the regula-
tory system itself.

The heart and soul of CRTC broadcasting regulation is the
process of public hearings, not only in relation to the issuance
and renewal or amendment of broadcasting licences, but also
in relation to regulation-making. For example, recently the
CRTC held public hearings on proposed new regulations for
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cable. As the name implies, it is a public and transparent pro-
cess with fairly strict and straight-forward rules governing how
it is to be conducted.

There is no concern that I am aware of as to the sufficiency of
due process regarding the CRTC’s broadcasting licensing pow-
ers—the public hearing model and administrative tribunal sta-
tus of the CRTC assure plenty of due process there. It is an
independent body whose members having security of tenure.
The CRTC jealously guards its independence, which is exactly
what it should do. To preserve that independence while ensuring
that it fulfils its legitimate mandate, Parliament created two ex-
traordinary legal means to ensure that the CRTC would imple-
ment the statutory objectives for broadcasting that Parliament
itself had set out in s.3 of the Broadcasting Act.

On one hand, it gave Cabinet, acting through the legal fiction
of the Governor in Council, the power to issue “policy direc-
tions” to the CRTC subject to the caveat that such directions
must be on broad policy matters of general application, and
made sure that the process of giving policy directions would be
transparent by requiring that, before a direction is given, the
CRTC be consulted and that the direction be tabled in Parlia-
ment, where it may be debated. The second thing that Parlia-
ment did was to give the Cabinet the authority to review
licensing decisions issued by the CRTC in the light of whether
or not any such decision derogates from the attainment of the
broadcasting policy set out in the Broadcasting Act.

An unwritten principle governing these extraordinary powers
is that they be used sparingly, which has, in fact, been the case.
In the 5 years since the power of policy direction has been in
place, only one “policy direction” has been issued, that dealing
with Direct-to-Home satellite television broadcasting. And out
of the thousands of licensing decisions made annually, fewer
than a handful, typically not even a dozen, have been set aside
or referred back for reconsideration by Cabinet in any given year.
So, when you factor in the quality or survival rate of the CRTC’s
decisions and the Governor in Council (Cabinet)’s praiseworthy
self-restraint respecting its extraordinary powers, this is an ex-
cellent example of a truly Canadian regulatory solution to bal-
ancing regulatory efficiency and due process. It balances the due
process of the American model, which lacks a mechanism for di-
rect input of policy implementation, with the direct input of
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some European models that lack the transparency and due pro-
cess inherent in our model, even though they have transformed
their broadcasting systems from exclusive state-run systems
into mixed systems with public and private components.

Government procurement

The current regime regarding government procurement is quite
new. It was only in 1989 as part of the Canada/United States
Free Trade Agreement that Canada adopted a government pro-
curement review system by an independent adjudicative entity.
Unlike the American system, however, in which there are sever-
al procurement review boards, each functioning separately and,
to all intents and purposes, as courts of first instance, Parlia-
ment took the more economical route of adopting one-stop
shopping at the Canadian International Trade Tribunal (CITT).

The process put in place for government procurement encom-
passes the usual requirements for contracts above a certain dol-
lar level to be granted by public tendering, followed by objective
evaluation of bids received in accordance with neutral, pub-
lished criteria. Potential suppliers of goods and services to the
government have recourse to the CITT by virtue of the North
American Free Trade Agreement (NAFTA), the World Trade
Organization (WTO) Agreement and the interprovincial Agree-
ment on Internal Trade, all of which set out standards that have
to be observed in the tendering process. If someone who unsuc-
cessfully tendered a bid to supply the federal government with
goods or services is dissatisfied with the decision that was made,
they may ask the CITT to review the tender, and the CITT’s po-
tential remedies include the award of a contract if the complaint
is filed within 10 days of the decision it concerns. In fact, even
before a contract is awarded, a potential supplier can file a com-
plaint to the CITT on a variety of grounds including, for exam-
ple, unfair or unreasonable technical specifications or exclusion
from the tender process itself.

Once a complaint has been received, the CITT receives sub-
missions from all parties and conducts its own investigation,
which may include the holding of a public hearing. The investi-
gation, in any case, is conducted in an open and transparent
manner. At the end of this process, if the CITT believes that the
complaint is valid, it will issue a recommendation to the relevant
government institution. If the complaint is upheld, the CITT can



126 Law and Markets

recommend that the contract award be cancelled and retender-
ing take place, or that the award be upheld but that some other
remedy be implemented. In disposing of a complaint, the CITT
can award bid preparation costs and/or costs associated with the
bringing of the complaint itself. In addition, unlike its American
counterparts, the CITT can award compensation for such inju-
ries as loss of profits.

The decision of the CITT is only a recommendation. It does
not bind the Crown. However, the government institution is ad-
monished to implement the recommendation “to the extent
possible” and, though it can choose to ignore the recommenda-
tion, the general scheme of procurement review envisaged by
Parliament makes it clear that the CITT’s recommendations are
to be implemented except under exceptional circumstances.

If the complaining contractor is a foreign contractor there may
be international trade law consequences and, in that case, the
procuring entity can choose between judicial or political ac-
countability. Not surprisingly, they have mostly chosen the
former. However, the latter is an escape valve available to avoid
implementing an unreasonable or patently impracticable deci-
sion. Again we have a balance between fairness and efficiency or,
in this case, practicality.

Competition

The third example, competition law, is obviously vital to the op-
eration of a healthy economy. Different countries take different
approaches to ensuring and enforcing fair competition, with no
one model necessarily better than another and no single model
inherently suitable to all states and all economies. But it is im-
portant to have one that is suitable to one’s own situation, and
that is well designed.

The American anti-trust model contains per se offences and
also allows the awarding of triple damages to injured parties. It
has become a major cost factor for business and a significant
source of complaint. A major source of trouble under this regime
is that although the government can and does bring anti-trust
suits against companies engaged in price fixing, predatory pric-
ing, or other anti-competitive practices, treble damages are avail-
able to private litigants.

Perhaps the American system is appropriate for a domestic
market that is equivalent in size to a continental economy. It is



Canadian Economic Regulation 127

doubtful, however, whether the full American treble-damage
model would be suitable or beneficial to Canada. And I hold
this view notwithstanding the fact that a similar, albeit more
limited, private remedy is available in Canada. For here in Can-
ada, with a smaller marketplace and historically greater reliance
on public authority to enforce public law, we have created a di-
rector of Investigation and Research as the central figure in
competition regulation.

The director of Investigation and Research is appointed by the
Governor in Council and while he is a member of the department
of Industry’s executive, he is totally independent in terms of his
enforcement activities. All complaints of anti-competitive practic-
es must go through him. He investigates independently and is the
only person that can (a) make a recommendation to the Attorney
General for prosecutions in respect of criminal anti-competitive
conduct, such as price fixing or (b) decide to take companies be-
fore the Competition Tribunal for civilly reviewable competitive
conduct, such as mergers that will lessen competition.

For most practical purposes, by taking the initiative for com-
mencing criminal prosecutions and civil proceedings for compe-
tition violations out of the hands of private parties, we have
protected Canadian businesses from the constant threat of litiga-
tion that is possible under American law. This balance between
public and private interest is reinforced by the fact that the direc-
tor of Investigation and Research is not vested with enormous,
unrestrained powers. He cannot himself prosecute. He can only
investigate and make recommendations to the Attorney General.
Nor can he simply ignore complaints. He must inquire when so
requested by six persons no matter who they are, as well as when
directed to do so by the Minister. As a result, Canada has a vig-
orous competition enforcement model without the tremendous
cost and delays involved in the United States. Here again Canada
has a struck a good and unique balance.

Bankruptcy

Under our system, in the event of a bankruptcy a trustee is ap-
pointed by the official receiver, a court officer, to administer the
estate of an insolvent person or company whether for the pur-
pose of rehabilitation or liquidation. A trustee has heavy fiducia-
ry responsibilities and may have administration of significant
assets. Judicial intervention to superintend the functioning of a
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trustee is limited and, in some measure, depends upon the trust-
ee himself seeking judicial authorization pertaining to acts of
administration of estates under his care. Accordingly, the es-
sence of our entire regime is to select trustees who are them-
selves trustworthy and who will do the job required of them in
a professional and dispassionate manner.

It is therefore on the initial selection of trustees that our regu-
latory system concentrates. The key player in all of this is the su-
perintendent of Bankruptcy. His functions are to license trustees,
to set professional standards and to discipline trustees where re-
quired. The superintendent, as an Order-in-Council appointee
with specific statutory functions, enjoys, as does the director in
Canada’s anti-trust system, considerable independence. Howev-
er, he or she is also a member of the department of Industry and
reports to an assistant deputy minister of the Department.

As for the system of supervision, where there is reason to be-
lieve, whether because of complaints about a trustee or because
of the results of a cyclical or special audit, that discipline may be
required, the responsible deputy superintendent will investigate.
He will prepare a report of her or his findings and make recom-
mendations respecting an appropriate disciplinary measure. The
report and recommendations are forwarded to the superinten-
dent and to the trustee. Before the superintendent exercises the
disciplinary power, the deputy superintendent will normally dis-
cuss the report and recommendations with the trustee in an ef-
fort to reach an agreed resolution of the discipline issue.

If the negotiated settlement procedure fails, the matter reverts
to the superintendent for decision. However, the superintendent
cannot exercise the discipline power without first giving the
trustee an opportunity to be heard. This of course means a full
open hearing in which the trustee has the right to be heard, the
right to call his own evidence, and to contest the evidence
against him.

In current practice, a hearing by the superintendent would
usually be conducted by an independent neutral third party—
again in the current practice, usually a retired member of the
judiciary—to whom the superintendent delegates his disciplin-
ary powers under the authority of the statute. This delegation
includes the power to impose whatever disciplinary measures
are required, including the suspension or revocation of licence.
It should be noted, however, that it is the superintendent who
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is formally vested by statute with the power to decide to inves-
tigate, commence disciplinary proceedings and impose disci-
plinary measures.

It goes without saying that disciplinary decisions must be
based on the evidence before the superintendent or his delegate
and that discipline decisions, being decisions of a federal board,
commission or other tribunal, are subject to judicial review in
the Federal Court.

This role of the superintendent as licensor, trainer, standard
setter, investigator and disciplinarian would probably be anath-
ema in the United States. On the other hand, a disciplinary pro-
cess involving a hearing would not be regarded as standard in
Europe. Thus once again we have a uniquely Canadian solution
that is effective and flexible and not too cumbersome or costly.

Conclusion: staying the course

These four representative examples demonstrate our achieve-
ment in attaining this sort of balance between procedural fair-
ness and efficient operation in a wide range of regulatory areas.
We have studied precedents in other countries and evolved a
unique Canadian regulatory and/or legal product that is both ef-
ficient and fair. Our own concept of due process has evolved, re-
lying on our common law connections to natural justice. We
have superimposed our regime of substantive and procedural
fairness on regulatory structures that are, in some cases, bor-
rowed directly from our American neighbours. It was the United
States that created the independent regulatory tribunal which
we slowly adopted, along with open, transparent regulatory pro-
cess. We have, however, tried, and for the most part successfully
I trust, to avoid an overemphasis on cumbersome and costly reg-
ulatory process and the rigour of technical compliance with it,
as well as the general tendency of litigiousness, all of which gets
in the way of efficient, fair, and user-friendly regulation. At the
same time, we retained, to the greatest extent possible, the flex-
ibility and discretion that is characteristic of European regulato-
ry and administrative models without picking up their lack of
transparency and over-deference to state authority. It is my view
that we have struck a pretty good balance.

The system is not perfect, however. Its evolution has not
stopped, nor should it, and there are several areas that can be
improved. For example, many observers have suggested that the
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Canadian regime dealing with import and export permits could
be tightened up somewhat, to reduce ministerial discretion in
the issuance of permits. They suggest the government should
establish more statutory or regulatory criteria for the awarding
of permits, or adopt an auction procedure for their allocation, or,
as a further alternative, establish a review procedure of the deci-
sion to award a permit.

In the view of many critics, there is also lots of work to be
done to eliminate undue and unnecessary divisions of responsi-
bility within the Canadian system. For example, it has been ob-
served that the responsibility for adjudicating disputes on the
classification, valuation or duties payable for imported goods
rests with the CITT, while the authority to determine the tax-
ability or the amount of tax payable on such goods rests with the
Tax Court of Canada.

It also sometimes seems that every single tribunal at the fed-
eral level in Canada has its own procedure. Tribunals are also
differently constituted, have different terms of appointment,
and different lengths of tenure. There is little doubt that a lot of
efficiencies could be gained through standardization, so it would
be very useful to have a comprehensive act covering the makeup
of tribunals and their procedures that would apply across the
board unless some special regime were set up in the legislation
pertaining to a particular tribunal. That is not by any means a
radical idea. The United States has had such legislation for a
long time, as has Ontario, and it seems to work.

In conclusion, Canadians can be justifiably proud of our
achievements in building a regulatory system that is both effi-
cient and fair by borrowing precedents from other jurisdictions
and adapting them to fit our needs as we think necessary. The
proper course for the future, therefore, is to continue to improve
our system without radically changing it. We are on the right
course, and should stay on it.



An Environmental
Right to Sue

MARK MATTSON

In 1994, the federal government initiated consultation on the
proposed amendments to the Canadian Environmental Protec-
tion Act (CEPA) by setting up the House of Commons Standing
Committee on Environment and Sustainable Development. The
standing committee reported back to the government in 1995 in
a document entitled It’s about Our Health! One of the many rec-
ommendations from that report proposed a CEPA amendment
to expand the citizen’s right to sue. Unfortunately, while the
proposed amendment is directed toward improving enforce-
ment of Canadian environmental laws, it falls short of achieving
meaningful progress.

Proposed amendment

The federal government proposes to broaden the right of citizens
to sue by removing the current provision that limits standing to
parties who suffered loss or damage as a result of a violation of the
Canadian Environmental Protection Act (CEPA). The proposed
amendment may enable a citizen to initiate a civil action against
a party who has violated CEPA where the violation resulted in
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significant harm to the environment. The civil action is subject to
the condition that the citizen makes an application for a govern-
ment investigation under section 108 of CEPA, and, subsequent-
ly, a court determines that the minister took an unreasonable
amount of time in responding or that the minister’s response was
unreasonable. While the government has still not finalized a po-
sition on the remedies that will be available to the plaintiff, it is
studying the safeguards, rights, and remedies in the current On-
tario Environmental Bill of Rights as potential provisions in CEPA
and has decided against a provision to allow plaintiffs to receive a
portion of the fine or damage awards.

The need for amendment

As noted in the introduction of the Canadian Environmental
Protection Act “Enforcement and Compliance Policy,” a bench-
mark for good legislation is that it can be effectively enforced.
Enforcement must be fair, nationally consistent, and predict-
able. Also, those who administer legislation and those who com-
ply with it need to understand how enforcement will be carried
out. CEPA falls well short of this benchmark on enforcement.

Currently, the federal government employs only 7 full-time
environmental investigators. By comparison, Ontario’s investi-
gative and enforcement branch has approximately 60 full-time
investigators. Federal investigators initiated only three prosecu-
tions under CEPA from April 1993 to March 1994. Most inves-
tigations are dropped due to a lack of time and resources. The
standing committee on Environment and Sustainable Develop-
ment found the record of Environment Canada in enforcing its
laws to be disappointing and uneven. It noted that it is highly
questionable whether good environmental citizens are being
treated fairly.

The lack of federal resources devoted to enforcing environ-
mental laws has resulted in an uneven approach to regulation
and investigations. Accordingly, this has eroded the faith of
business and public interests groups in the ability of govern-
ment to enforce consistent environmental standards in Canada.

In light of the failure of the federal government to enforce
CEPA effectively, the proposed amendment to CEPA that pro-
vides an opportunity for citizens to force the federal government
to enforce the law is well intentioned.
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Flaws

(1) Although the need to create a right to sue is a direct result
of the current lack of enforcement of federal environmental
laws, the amendment is drafted so as to further exacerbate the
burden on federal investigators and create an even more ad hoc
basis for enforcement of CEPA provisions.

The requirements that parties file a complaint under section
108 of CEPA, and that a court determine that the minister took
an unreasonable time in responding or that the response was
unreasonable, will place unnecessary additional burdens on fed-
eral investigators. This will make an already bad situation worse.
Investigators will be forced to follow up on all public complaints
and may be forced to defend any lack of action in court. This will
pit the public against federal investigators and will consume in-
vestigators’ time responding to public complaints.

The benchmark for good legislation—that it must be effectively
enforced in a fair, nationally consistent, and predictable manner
and that those who administer legislation and those who comply
with it need to understand how enforcement will be carried out—
will not be achieved through the proposed amendment.

(2) The remedies available to citizens initiating a civil suit
have still not been drafted. The standing committee recom-
mended that the court be empowered to order an injunction
against the defendants or order the defendant to take remedial
action, order the parties to negotiate a restoration plan, order
the defendant to pay damages into the special environmental
fund to be established under CEPA, and order partial or full re-
covery of the plaintiffs costs. These remedies are patterned after
the remedies in the Ontario Environmental Bill of Rights.

The government also rejected the notion that a civil suit be a
means to seek redress for damages arising from activities that
are authorized under the CEPA because, it argued, a common
law right to bring suits to seek damages already exists.

Obviously, the remedies available under the civil right are es-
sential to the overall effectiveness of the amendment. It is unfor-
tunate that the government has left this crucial issue
unresolved. The decision to rule out a remedy that addresses
damages arising from activities authorized under the CEPA is
unfortunate. The government’s reliance on the common law
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right for damages fails to address the plaintift’s difficult task in
convincing a court that a defendant who is abiding by CEPA
should pay damages.

(3) The standing committee recommended that the traditional
rules of tort liability be amended with respect to civil suits
brought under CEPA. The recommendation is that the federal
government be encouraged to provide in CEPA a civil remedy for
the creation of environmental risk, where measure of damages
would be proportional to the increased risk caused by the defen-
dant, and in which, once a plaintiff had presented a prima facie
case demonstrating that the defendant had caused the environ-
mental risk complained of, the onus would be placed on the de-
fendant to disprove causation of injury to the plaintiff.
Currently, the plaintiff must prove on the balance of probabili-
ties that the defendant caused the environmental harm. The
government is still reviewing these proposals.

The suggestions from the standing committee stem from the
difficult nature of proving that toxic substances caused the spec-
ified harm in the complaint. While it can be shown that the toxic
substances have contributed to the environmental harm, it is
difficult to prove that it caused some specific forms of harm such
as health impacts. The government must respond to this very
important issue.

(4) The standing committee recommended to government
that in addition to the right to sue, the amendments to CEPA in-
clude strengthening the ability of the public to prosecute pollut-
ers. Currently, a citizen who initiates a private prosecution
cannot remain a party to the prosecution if the attorney general
assumes control of the case.

The government rejected the standing committee recom-
mendation. It responded that the current law already allows for
private prosecutions and that the Criminal Code of Canada al-
lows the attorney general to assume control of the prosecution
or stay it. The government rejected the notion of allowing cit-
izens to remain parties to the action if the attorney general as-
sumes control of the case as it would fetter the discretion of
the attorney general. A recent example of an attorney general
assuming control of a private prosecution and staying the pro-
ceeding is currently under appeal in British Columbia. That
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case involves a private prosecution initiated by Sierra Legal De-
fence Fund against the Greater Vancouver Regional District for
sewage overflows.

(5) The government rejected a fine-splitting provision that
would encourage public participation in enforcing CEPA
through civil suits and private prosecutions. The suggestion to
provide the plaintiff or prosecutor with half the fine awarded by
the court as an incentive to protect community resources was
also rejected by the standing committee. A precedent for the
fine-splitting provision is found in the federal Fisheries Act
which justifies the penalty as a method to encourage public par-
ticipation in the protection of community interests.

The stated reason for rejecting fine splitting was that citizens
should not be motivated by the prospect of receiving a share of
the monetary penalty but should be motivated by simply the pro-
tection of the environment. Unfortunately, the standing commit-
tee and the government are wrong in believing that a fine-
splitting provision would change the motivation of the group car-
rying out the prosecution. The standing committee and the gov-
ernment are wrong in rejecting the fine-splitting provisions due
to preconceived notions about other parties’ motivations. This
sort of moral judgement is misdirected and fails to recognize the
enormous resources needed to initiate a law suit or that prosecu-
tions will not always result in fines or cost awards sufficient to
compensate for expenses incurred. A fine-splitting provision
would provide a small incentive to public interest groups to off-
set the significant financial burdens of initiating civil suits and
private prosecutions that protect community interests.

Conclusions

The government proposes to amend CEPA in order to expand
the right to initiate a civil suit. It does this by expanding the
standing provisions. Further, the government has promised to
continue to study changes to the remedies available in CEPA in
order to provide safeguards, rights, and remedies such as those
in the Ontario Environmental Bill of Rights.

The proposed amendment to broaden the right of the public to
have access to the courts in order to enforce environmental laws
fails to make all the significant changes required to make the
amendment effective. This failure stems from the government’s
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inability to recognize itself as the major impediment to the en-
forcement of CEPA. The federal government is the problem. It is
government intervention that stands in the way of a public right
to protect community resources. Specifically, the government re-
jected amendments of CEPA that would have granted the public
an independent right to enforce CEPA provisions through civil
suits and private prosecutions. All civil suits and prosecutions
arising out of CEPA remain subject to government control, and
in the case of prosecutions, can be prevented from continuing.
The government should not prevent the public from pursuing its
own remedies.

In the final analysis, the government holds out the promise
that the new amendments to CEPA will provide opportunities
for zealous and conscientious interests to prod government ac-
tion and seek legal solutions to remedy environmental harm to
community interests. Unfortunately, the amendments may do
nothing more than further the administrative burden on federal
investigators, who already have too few resources to enforce the
Canadian Environmental Protection Act.



Will We Be Back

in Five Years?

The Report of the Canadian
Bar Association Task Force

SEYMOUR B. TRACHIMOVSKY

The Canadian Bar Association Task Force

The Canadian Bar Association (CBA) recently released the Task
Force Report in respect of the Systems of Civil Justice (the Re-
port). The Task Force, of which I was a member, was charged to
inquire into the state of the civil justice system on a national ba-
sis and to develop strategies and mechanisms to facilitate mod-
ernization of the justice system so that it is better able to meet
current and future needs of Canadians. Our Task Force made
some 50 recommendations in this regard and I am pleased to
say that the Report has generally been greeted with applause
from all corners of the legal profession: judges, academics, prac-
titioners, and legal journalists. This is gratifying and at least
mildly surprising since the report in some respects calls for fun-
damental change in the way in which legal services are deliv-
ered today by the profession. Change is not typically greeted

Notes will be found on page 144.
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with an ovation from the very people who are being called upon
to make the transformation.

The ideal pursued by the Task Force, as expressed in our man-
date, was a justice system that is “more efficient, accessible, ac-
countable, fair, and able to deliver timely results in a cost
effective manner.” Our focus, in brief, was cost and delay. Al-
though it is often assumed that dealing with the one is equiva-
lent to dealing with the other, that is not invariably the case and,
indeed, it is my suspicion that the implementation of our recom-
mendations will meliorate the latter more readily than it will the
former. Some personal reflections on the Report’s recommenda-
tions and on some of the commentary it has precipitated will
clarify the reasons for that suspicion.

Recommendations of the task force
Procedural costs

The Report calls for the introduction of a variety of procedural
measures intended to encourage settlement of lawsuits prior to
trial, measures which it recommended be made mandatory as a
condition for proceeding to a full trial. Some skeptics have ar-
gued that these procedures will impose additional costs on liti-
gants without any return. That is a valid criticism in that for a
minority of cases that cannot be settled through the additional
mechanisms we recommend, the cost of litigation may in fact in-
crease. But overall the cost of litigation should be reduced be-
cause most cases, it is hoped, will be settled sooner. Our
emphasis has been on settlement, on providing the parties with as
much opportunity and incentive as possible to resolve their dif-
ferences privately before a dispute gets out of control. Indeed, if
our recommendations are implemented, the pursuit of settle-
ment will become an obligation for the parties and for their
counsel. Whether an opportunity or an obligation, the failure to
settle at an early stage may give rise to additional costs. But even
here it will depend upon which of the recommended tracks is se-
lected to resolve the dispute.

As a consequence, the Report puts a premium on reasonable
conduct. Parties who act reasonably will benefit from the new ap-
proaches. Regrettably, every lawyer has seen unreasonable con-
duct on both sides of the table—from his own client or his
opponent’s client. I was impressed, in the course of our discus-
sions and deliberations, that as lawyers we were prepared to ac-
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cept exclusive responsibility for the many flaws of the system.
While that is an honourable gesture, it is not entirely correct for
as often as not it is in fact the obdurate client who causes litiga-
tion to be protracted and wasteful. Under certain kinds of legal
rules, as other contributors to this volume have noted, there can
be a considerable incentive for a party to act unreasonably and I
believe that this problem is at the core of the explosive growth
of litigation, a matter to which I will return later in this paper.

The pursuit of perfect justice

A comment that came up repeatedly in Task Force consultations
(delivered with considerable passion in some cases I might add)
is that the reforms we were likely to recommend—Alternative
Dispute Resolution (ADR), expedited procedures, and so on—
would somehow impair the quality of justice delivered by the
system. To the fundamentalists who make this point, a pristine
legal process is an overarching goal. Everything must be subor-
dinated to the ultimate delivery of a 100 percent immaculate ju-
dicial decision. Related to this is a second argument against
private arbitration emanating from some quarters, specifically
that private decisions do not enter the public domain of juris-
prudence to become part of the legal canon.

The second argument is not in my view justified. It depends
for its integrity on the existence on some kind of public right—
beyond merely a public interest—in the resolution of private dis-
putes and that right clearly does not exist. There are numerous
arguments against this position ranging from the fiscal to the
philosophical but space precludes a discussion of them.

Returning to the first point, I think it is trite to say that perfect
justice is an unattainable goal. So what? say fundamentalists, it
is the highest ideal of our legal system and one, therefore, that
we must pursue unrelentingly even if we can never reach it. But,
as the expression goes, “the best is the enemy of the good.” The
zealous pursuit of some ideal on theoretical grounds can easily
become counter-productive. Thus, it is the myriad procedural
safeguards we have built into our system that are the playing
field of obstructionist parties and their counsel and so actually
move us away from perfect justice. The more we have construct-
ed procedures to achieve that goal, the more it has receded.

An important though far from everyday example is that every
lawyer is aware of a number of issues in his or her practice area
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that are in need of authoritative resolution, preferably by our Su-
preme Court. Most of these issues will never appear on the
docket of the Supreme Court because it is overwhelmed with a
great number of appeals as of right in certain criminal cases, ap-
peals that have the effect of preempting civil matters. Thus over-
zealousness with respect to criminal procedure so obstructs civil
procedure that on balance we have less rather than more justice.
This is an issue touched upon by our Task Force only in passing
but I think is one that will merit a great deal of future scrutiny.
There is almost nothing, save perhaps constitutional references
at the request of Government, that should go as of right to our
Supreme Court with its limited docket of 100 to 125 appeals
heard annually.

Change in legal culture

Another major recommendation of the Task Force Report is, in
effect, a call for a change in legal culture, from an adversarial
profession eager to do battle in the court room to one that views
the court room as a last resort. Remedies requiring cultural
change are generally dubious because in many cases they are
empty and impracticable, even a sign that things are probably
hopeless. Further, given that the particular subject is litigation,
it must be remembered that disputes are inherently adversarial
and always will be. Fortunately, there is nevertheless some rea-
son to be optimistic—the image of the “Rambo lawyer”, at least
in Canada, is exaggerated. Most of the litigation bar is already
disposed to achieve out of court settlement and it is often the cli-
ent, not his counsel, who is implacable.

Such optimism, however, must be tempered by developments
outside the jurisdiction of the Task Force moving the profession
in precisely the opposite direction, particularly the probability of
expanded private rights of action under a variety of statutes.

Judicial oversight of case management

Implementation of the Task Force recommendations would in-
vest the Courts with considerably more authority to influence
the course of an action than has traditionally been the case. This
could be a parlous course but it is unavoidable given the slow
pace at which cases move and the consequent enormous backlog.

The basic problem is that there is too little accountability in
our system for the pace at which an action proceeds through the
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court. The consequences are scandalous. There are few features
of the American civil justice system that most sensible people
would want transferred to Canada, (e.g., limited cost indemnifi-
cation, punitive damages, extensive discoveries, widespread jury
trials, elected judiciary); however, if nothing else, Americans
move a case through the system much more rapidly than we are
able to and it starts with a strong case management system with
close judicial oversight. Because this gives judges further dra-
matic powers to influence the outcome of cases, an important
point is that the quality of the judiciary, ever a crucial variable,
will become more so and the selection process a more critical
matter if such a system is implemented.

Resources

Last but hardly least among the Task Force recommendations
are those made concerning the matter of resources. A number of
judges we spoke to limned a bleak portrait of the modern court
house suffocating under the weight of a century-old infrastruc-
ture. There is probably ample truth in that picture. And it is also
true that some capital expenditures today would reap a substan-
tial social return. The reality, however, is that the system of jus-
tice must compete for public funds against innumerable other
socially necessary, desirable, or at least popular activities such as
health care, education, and welfare, to name but a few. The trau-
ma recently confronting these programs is front and centre on
the 6 o’clock news every day.

It is also important to note the apparently obvious but fre-
quently overlooked point that the enactment of new statutes on
a regular basis to appease one or another segment of the elector-
ate or the promulgation of various regulations further increases
the burden on the courts. You cannot pass laws without exerting
pressure of some sort on the justice system, and legislatures
ought to devote much more attention than they do to ensuring
that sufficient additional resources are provided to cope with the
additional stress on the courts.

However, before any specific recommendation can be made
for the allocation of additional resources to the system of justice
or, indeed, to law enforcement generally, it is time to take stock
of present resources and to assess whether they are being used
wisely. In the absence of data, unfortunately, we are left to spec-
ulate, so the first thing we need here is more and better data.
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Conclusion: the task force next time

One much larger phenomenon, beyond the scope of the Task
Force, also requires serious consideration. I believe firmly, all
things being equal, that the road map we have drawn in the Re-
port will lead, for reasonable parties, to a better justice system—
more effective and more efficient. The caveat, of course, is the
“all things being equal” and here there is less reason to be opti-
mistic. At the CBA Conference last August, one concerned ob-
server queried whether we would be back in five years to try
again. My view is that we are indeed likely to be back.

A tidal wave of arcane law

It is one thing to muzzle the pit-bull litigator, and our recom-
mendations would help achieve that. But it is quite another to
stand in the way of a tidal wave of new law and regulation and a
concurrent trend in favour of actively encouraging litigation as
an instrument of social change. Here I would like to cite Profes-
sor Richard A. Epstein of the University of Chicago in his recent
brilliant and ambitious work, Simple Rules for a Complex World:

Although there are isolated instances of the contraction of
legal claims, the general trend is quite in the opposite direc-
tion: more law. Our aspirations for what a legal system can
do to improve social circumstances is simply too high. We
try to solve more and more problems through legal interven-
tion, and fewer through voluntary accommodation and in-
formal practices. A kind of Gresham’s law has set in, for the
increased dependence on lawyers and legal proceedings ren-
ders the informal modes of doing business less effective.
Any individual case may well present appealing reasons for
some new statutory intervention (the adoption of family
leave legislation is one recent battle), but the combined or
cumulative effect of countless legal innovations tends to be
ignored in the ceaseless quest to adopt any single innova-
tion. What appears noble in the individual case turns out to
be dubious in the aggregate. By degrees, therefore, our ex-
tensive level of social ambition leads us to a very complex set
of legal rules, one which only lawyers can understand and
navigate, and then at very stiff fees. The virtue of simplicity,
around which this book is organized, is never deprecated,
but it does suffer from insufficient respect and appreciation.
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By degrees we find that private and public actors all must re-
sort to the use of lawyers, or to administrators steeped in the
law, in order to solve their particular problems.!

In defining complexity, Professor Epstein refers to an analysis
of the subject by Peter Schuck, who has organized the field by
reference to four distinct variables that he regards as the mark-
ers of a complex set of legal rules: density, technicality, differen-
tiation, and indeterminacy or uncertainty. Dense legal rules are
numerous and cover in minute detail all aspects of a given trans-
action: who may participate, what forms must be used, what
terms are allowed, what approvals must be obtained. Technical
rules are those that require a certain level of expertise to under-
stand and apply. Differentiation refers to the number of different
sources of law that could be brought to bear in a given situation,
often in an overlapping or inconsistent fashion. Schuck’s last
test stresses the level of uncertainty that is generated in the ef-
fort to apply a given rule. In essence, a question that necessarily
has a yes or no answer—is the defendant liable to the plaintiff—
is not governed by some simple on/off switch but by a massive,
costly, and uncertain inquiry.

Professor Epstein adds his own crucial addition—pervasive-
ness—to Schuck’s analysis:

For my purposes at least, a complex rule is one that, in ad-
dition to meeting Schuck’s criteria, has pervasive application
across routine social activities, and is not directed solely to
the dangerous activities of people who live at the margins
of society. Legal complexity is not merely a simple mea-
sure of the inherent or formal properties of legal rules. It
is also a function of how deeply they cut into the fabric of
ordinary life.2

I was struck, not long after reading the above, by the following
discussion of trademark law in a recent issue of the American
publication, Of Counsel:

It’s quite a challenge to advise clients in such a murky legal
climate. Oftentimes, there’s just no telling what an out-
come will be, (trade mark lawyer) Bridges says. “My client
looks to me to articulate risks as clearly as possible. How-
ever, trademark law is totally subjective. I often tell clients
that I am absolutely sure that the outcome is uncertain” ...
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Because trademark law is not cut-and-dry, the potential for
litigation is high, (trade mark lawyer) Bridges says. “Most
of my clients wind up in litigation [in] areas where the law
is unclear. The cases that get fought, and get fought with a
lot of money, are [the ones] where both parties think [it]
can go their way.”

Virtually every legal practitioner will recognize that what Mr.
Bridges has to say about trademark law can apply just as well to
his or her field of expertise. Mark these words: “the potential for
litigation is high.” Superimpose on this the philosophy that ar-
gues for more opportunities for public litigation, prosecution
and so on in more and more areas, and there is less reason for
optimism than the more mundane aspects of the Task Force re-
port would suggest.

If we create more law, more uncertainty, more opportunity
and incentive to litigate, then we will certainly see you again in
5 years for another Task Force Report.

Notes

1 Richard A. Epstein, Simple Rules for a Complex World, Cambridge, MA:
Harvard University Press, 1995: 14.
2 Ibid.: 29.
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The law provides the principal means of non-market decision-
making. Yet we know very little about the law’s impact on the
Canadian economy and on its constituent markets. Other con-
tributors to this volume have discussed individual cases, possi-
ble or actual rule changes and their likely impact, and suggested
administrative regimes to improve the efficiency of justice. It is
important that we evaluate these systematically in light of what
is already happening. But this is very difficult to do at present.
We lack even basic measurements of public and private spending
on legal services. We do not know how many individuals and
companies are engaged in legal processes. Without such funda-
mental statistical building blocks, it is difficult to measure and
to understand the law’s efficiency, distribution, and equity ef-
fects. The study of law and economics in Canada, to date, has
not had an empirical check. The consequences may be that:

* economic growth, efficiency and fairness have suffered

Notes will be found on pages 174-77.
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* current policies and approaches continue unchecked to per-
petuate inefficiencies

» proposed reforms will either not make a difference or actu-
ally cause economic harm.

The first requirement for answering these questions is more and
better information. Our purpose here is to the theory of measur-
ing legal expenditures and outputs and to give examples of actu-
al measurements, both to show what it is already possible to
determine and also to show what it might be possible to deter-
mine if better and more systematic information were available.
The results are organized according to a basic identity equation
of legal spending and outputs. Three major data sets are used:

(1) an innovative Public Accounts-based measurement of public
sector justice spending;

(2) court case data from provincial courts; and

(3) asurvey of the members of the Canadian Corporate Counsel
Association.

We reach a number of tentative conclusions in our work, but the
one that stands out is that we desperately need more and better
information on this subject.

The identity equation

One can, in principle, fairly easily characterize the costs of the
Canadian civil justice system. You first calculate what consum-
ers, governments, and business spend on civil justice, and then
relate that to what the providers of legal services, private law
firms, courts, regulatory authorities, and government justice
personnel, receive to support their activities. (Obviously some
of this spending goes to support legal activities concerning crim-
inal law that cannot yet be broken out fully). Alternatively, you
can relate costs to what is spent on outputs such as actions and
trials. This allows for some simple comparative analysis of effi-
ciency within the legal system. One jurisdiction can be com-
pared to another on the basis of cost per action or cost per trial.

The reason for using an identity equation is that it allows for a
broad understanding of these relationships even when the statis-
tical evidence is incomplete. It is simply a way to organize the data.
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The basic identity that relates expenditures and receipts is:
C+G+B=L+J+R,

where the expenditure side: C = consumer spending, G = govern-
ment spending, and B = business (or producer) spending. The
receipts of these expenditures are to be found in: L = private law
firm income and costs (including in-house counsel), J] = court
salaries plus public sector justice personnel salaries and costs,
and R = regulatory salaries and costs. These expenditures and
receipts change over time and must be related to one another.

The basic formula to explain how and to what degree they
change is:

0.C + 0. + 6B = 6L + 6] + R

The hat () over a variable represents the percentage rate of
change of that variable. The thetas (0) are the shares that each
component (identified in the subscript) comprises in the total.
For example, 6 refers to the share of total expenditures on civil
justice spent by consumers. The 6’s add up to unity on each side
of the equation since the total amount spent is allocated among
the categories on the left-hand side, and the total amount re-
ceived is allocated among the categories on the right-hand side.

The use of the above accounting identity to categorize expen-
ditures and receipts of the civil justice system is difficult to im-
plement in practice. We do not have a national accounting
system that permits a natural decomposition into reasonable
categories. One important contribution of our research has been
to build a set of figures for each side of the identity, but there are
sufficient gaps among the classifications; as such, we feel more
comfortable looking at each side individually. That is, we first
examine the spending that takes place on civil legal services and
then turn to the recipients of those expenditures.

The components of civil legal spending

The components of civil legal spending have been developed from
several sources and are not available on a consistent basis every
year. We have chosen four years, 1973/74, 1980/81, 1987/88 and
1993/94 as our benchmark years, ones for which Dr. Paul Reed of
Statistics Canada has provided a far more extensive breakdown of
the justice system’s accounts than is available elsewhere.
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The Overview part of this section gives a summary of the entire
twenty year period. The second section breaks the totals into
smaller subperiods. Although the general trends described in the
overview are both interesting and important, the subperiods
highlight the fluctuations that have occurred in the growth rates.

Overview

In table 1, we report an overview of the growth of the compo-
nents of justice spending. In this table the first row of the first
column gives the average annual real growth in spending. That
is, the inflation adjusted increase in civil justice spending from
all sources is 2.3 percent per year between 1973/74 and 1993/
94. This growth rate reflects real expenditures in the sense that
itis not due simply to an increase in the level of general consum-
er prices, but reflects increases in expenditures once the growth
in the general level of prices has been taken into account.

Table 1 Average annual real growth of civil legal spending by
major customer groups from 1973/74 to 1993/94

All groups Consumers Government Business

2.3% 3.9% 2.9% 0.9%

Percent contributed to total growth

[100%]* 19.2% 66.9% 13.4%

* Rounding error means the row totals may not add up exactly.

Reading across the first row, we see that the components of
spending are all on the rise over this period. Reading from the
second column, the average annual growth rate of consumer
spending is 3.9 percent per year.! Thus consumers on average
over this period have increased their spending more than busi-
ness and government. In the third column, we can see that the
rate of government spending on civil legal services has increased
by 2.9 percent per year on average, and in the final column we
observe that business expenditures have increased by 0.9 per-
cent per year on average.

Because the different components of expenditures are of differ-
ent sizes, the effect of the growth rates of the individual compo-
nents on the overall rate of growth is substantial. These
relationships are described in row 2 of the table. Of the average
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2.3 percent per year real annual growth, 19.2 percent of that
growth is attributable to increases in the growth of consumer
spending. Government spending has increased at a rate of 2.9
percent per year annual real growth, and as over half of all spend-
ing on civil legal services is by governments, it accounts for 66.9
percent of the overall 2.3 percent per year growth in total spend-
ing on legal services. At 0.9 percent per year, business spending
on civil legal services grew at a rate well below that of the other
two sectors of the market for civil legal services. Despite its size
(35 percent of all expenditures on civil legal services), its contri-
bution to the overall growth rate was only 13.4 percent of the 2.3
percent increase in average annual expenditures.

These increases make up all of the increase in spending on civ-
il legal services, which have grown in dollar value from $1.9 bil-
lion in 1973 to just over $11 billion by 1993. The greatest
contributor to the growth rate of spending is government, fol-
lowed by consumer spending and then spending by business.

Since whatever is spent on legal services must be received by
the providers of legal services, table 2 describes the growth of
the receipts side of the identity equation.? The first row of
table 2 reports the rates of growth by recipient category. Reading
across the first row tells us that law firm receipts grew on aver-
age at 2.1 percent per year, which is less quickly than overall re-
ceipts and, of course, spending. Regulatory providers had
revenues that grew at 2.5 percent per year and also grew less
rapidly than the average. The growth in receipts on court and
justice personnel and costs rose much more quickly on average
during this period than either of the other two categories at an
average rate of 5.2 percent per year. All percentages are average
annual real (inflation adjusted) growth rates.

Table 2 Average annual real growth of civil legal receipts by
major recipient groups from 1973/74 to 1993/94

: . Court, justice per- Regulatory salaries
All receipts Private law firms o a ng costs
2.6% 2.1% 5.2% 2.5%

Percent contributed to total growth

[100%]* 35.4% 19.6% 45.8%

* Rounding error means the row totals may not add up exactly.
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The contribution that each of these categories makes to over-
all growth depends both on the rate of increase of the category
itself and the size of the category in the total of all receipts. In
this case, the contribution that each category makes to the to-
tal is shown in the second row of the table. In the case of law
firm receipts, which amount to about 43 percent of total in-
come received (on average during the 20 years), the contribu-
tion to the total growth of all receipts is 35.4 percent. That is,
the growth rate of 2.1 percent accounts for 35 percent of all re-
ceipt growth. Similarly, the 2.5 percent growth in regulatory
agency costs and salaries, because it amounts to 47 percent of
all salaries and costs, accounts for almost 46 percent of all
growth in receipts from civil justice expenditures. Although
court and justice personnel and costs amount to only 10 per-
cent of all spending on civil justice, the average increase in
spending for court and justice personnel and costs means that
the relatively high 5.2 percent per year annual growth accounts
for nearly 20 percent (19.6 percent) of all the increases in
spending on civil justice.

The years between 1973/74 and 1993/94: a more
detailed view of various subperiods

It would be a mistake to take these annual average real growth
rates of expenditure categories as the best or most appropriate
representation of the growth rates of expenditures on civil legal
justice. Although it would be desirable to have annual estimates
of each of these categories, the data currently available do not
permit us to do so. Instead, we have particular dates for which
the accounts can be fleshed out. These are based on the years
chosen by Dr. Reed of Statistics Canada, who has conducted a
special analysis at the request of The Fraser Institute and the Ca-
nadian Bar Association. The period to period average growth
rates are presented in tables 3 and 4.

In table 3 we can see, by looking at column 1, that the average
increases in spending rose most rapidly in the mid-1980s, with
the slowest rate of growth in the late 1980s and early 1990s. Of
all the components, consumer spending rose throughout our
20-year period, and was growing more rapidly than any other
component of spending by the final seven years. Business spend-
ing on legal services appears to have fallen in all but one of the
three periods examined. Government spending on legal matters
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has shown constant growth over our twenty year period, with a
particularly high annual growth rate from 1974 to 1980.

Table 3 Detailed average annual real growth of civil legal spend-
ing by major customer group from 1973/74 to 1993/94

Years All groups Consumers Business Government
1974-1980 2.6% 1.6% -0.1% 5.1%
1980-1987 4.8% 4.5% 7.0% 2.0%
1987-1994 0.1% 6.0% -3.4% 1.5%

Looking at table 4, we can see that the recipients of expendi-
tures have growth patterns that display variability that is as
great as on the expenditure side of the ledger. Law-firm income
grew in the mid-1980s, but growth was stagnant or in slight de-
cline both before and after. The costs of justice and court person-
nel and associated costs was the fastest growing category in all
but the mid-1980s, while regulatory costs have been increasing
at a more or less constant rate since 1980. This average annual
increase in regulatory costs is particularly interesting as it is al-
most half of all justice system costs.

Table 4 Detailed average annual real growth of civil legal receipts
by major recipient groups from 1973/74 to 1993/94

Years Private Law Firms Court, justice . Re§ulatory salaries
personnel etc. and costs
1974-1980 0.0% 7.2% 4.7%
1980-1987 6.3% 5.6% 1.2%
1987-1994 -0.3% 2.4% 1.3%

* These costs include salaries and benefits, court services, transportation
and a pro rata share of other fixed costs drawn from the public accounts

In Canada, on average over the last 20 years, 54 percent of civil
legal expenditures have been spent by the government, 35 per-
cent by the business community, and 11 percent by the consum-
er. Of course the “consumer” and the taxpayer pay all the bills
in an ultimate sense, but we divide expenditures into these cat-
egories as we expect decisions about spending on civil justice to
be determined differently by each group. These expenditures are
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heavily weighted toward government, and, secondarily, busi-
ness. Receiving these expenditures are regulatory authorities,
commissions, tribunals, and the like at 47 percent of all reve-
nues, private law firms at 43 percent, and the court and justice
system at 10 percent. Over the 20 years, the fastest growth has
taken place in the use of the court and justice system.

One way to understand the behaviour of the people who are
making the expenditures or receiving the income is to disaggre-
gate the expenditure and receipt components of the identity for-
mula. We illustrate this below.

Consumer legal spending and its changes

Legal-services spending by consumers is the fastest growing of
all the components of expenditures. Within the two classes of
spending identified by Statistics Canada, consumer spending
(not including accommodation) is the fastest growing. Legal
services spending by consumers has two components: consumer
legal spending for “accommodation,” S.C. 2702 in the Family
Expenditure Survey (FES), and consumer legal spending “not
elsewhere specified,” S.C. 3603 in the Family Expenditure Sur-
vey. The latter includes automobile injury claims, divorce pro-
ceedings, and other personal legal actions. It is worth noting
that Statistics Canada does not gather data on S.C. 3603 catego-
ries except as an aggregate.

Table 5 summarizes a decade of consumer spending, exclud-
ing accommodation.? The first two rows of the first column of
the table reports the level of non-accommodation legal spending
by the average family for 1982 and 1992. The third row reports
the average annual rate of growth of that spending. As a compar-
ison, the second column reports the average per capita level of
gross domestic product, the GDP. This is a useful summary mea-
sure of the richness of the country. As is apparent from the dif-
ferent growth rates, while per capita income (GDP) rose on
average about one and one-half percent per year during the de-
cade from 1982 to 1992, the growth in legal services spending
(other than for accommodation) rose at nearly 5 percent per
year. In 1993/94 dollars, total consumer spending for civil legal
services amount to some $1.6 billion.

As our economy is growing, consumers are becoming increas-
ingly litigious as measured by the average amount consumers
are willing to spend on legal services in each family.#
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Table 5 Consumer spending on legal services (excluding
accommodation) 1982 t01992, compared to GDP

Year Per family* Per-capita GDP*
1982 $66.00 $16,953.00
1992 $108.00 $19,622.00

Average annual growth rates
4.9% 1.5%

Source: Statistics Canada, Family Expenditure in Canada Cat. no. 62-555, 1982
and 1992 versions

* Real (inflation adjusted) 1994 dollars

Government legal spending and its changes

Another way to see who is spending on what services is to look
at the government accounts more closely. In this case we look at
spending on the courts and regulatory agencies by level of gov-
ernment. Table 6 draws directly from Dr. Paul Reed’s Public Ac-
counts-based analysis of public sector spending on justice
services. It covers both federal, provincial, and municipal spend-
ing. He has sampled the years 1973/74, 1980/81, 1987/88, and
1993/94. This will be the first time in Canada that such an ex-
tensive and accurate picture of public sector justice spending has
been presented. In this context we highlight the changes in
spending as a function of the level of government between
1973/74 and 1993/94. In the first two columns we identify the
growth rate in the real (inflation adjusted) resources received by
the courts and regulatory agencies. For comparison, we add to
this the amounts given to other aspects of the justice system in
columns three and four, as well as a total of the growth in all of
these components of expenditures on the administration of jus-
tice in column 5. Government spending in 1993/94 amounted to
$6.1 billion on civil justice.

As is apparent from the table, the growth in federal spending
on the courts is faster than that of the provinces. By the same to-
ken, provincial spending growth is greater than federal on regu-
latory agencies. Law enforcement expenditure growth is less
than the growth of expenditures on the courts at both the feder-
al and provincial level, while the same is true for spending on
corrections at the provincial level.
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Table 6 Real average annual rate of growth of consolidated
government spending on the administration of
justice from 1973/74 to 1993/94

Government Courts* Regulatory Law enforce- Penal/ Average
ment Corrective

Provincial/ 4.4% 4.0% 3.1% 3.9% 3.6%

Municipal

Federal 7.8% 1.5% 4.4% 4.5% 3.2%

Total 5.2% 2.5% 3.4% 4.2% 3.5%

* These costs include salaries and benefits, court services, transportation
and a pro rata share of other fixed costs drawn from the public accounts.

Civil legal aid is an additional component of government
spending on the civil justice system. Between 1973/74 and
1993/94, legal aid grew at a rate of 8.8 percent per year. Since
1980, spending on civil justice has been outpacing the growth in
criminal legal-aid spending. The total amount spent on legal aid
in 1993/94 is about $600 million, divided roughly in half be-
tween civil and criminal.

Business legal spending

Business legal services spending covers both in-house and con-
tracted out legal services. The calculation of in-house spending
uses a percentage derived from the survey of the Canadian Cor-
porate Counsel Association members. From the survey, roughly
28 percent of legal costs of business are in-house. The cost of
business spending contracted out is obtained by subtracting
from the total fees received by law firms, the amounts spent by
consumers and by governments on legal aid (minus staff legal-
aid providers) and private counsel.® The basic formula is

B=(@L-A-Z-C) +I=L+1

where L = private law firm income, A = Payments to legal aid
providers, Z = government spending on private counsel, I = in-
house counsel and support costs, C = consumer spending. The
only reason for not exploring changes in this decomposition fur-
ther is that while we have the breakdown on in-house and con-
tracted out legal spending for one year, the period of our survey,
we do not have independent evidence of the time pattern of in-
house legal spending. To our knowledge, this breakdown is not
fully available for earlier periods.®
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A basic microeconomic view of the output
of the civil legal system

The previous section outlined a way to match what is spent with
who receives it. This section goes beyond that to match what is
spent with what is produced, the output. It is a way to decompose
the services provided by the courts, private counsel, public sector
and regulatory authorities. There are four outputs measured:

(1) costs per case and costs per trial

(2) costs per input (the resource mix)

(3) costs of delay

(4) user satisfaction (CCCA survey results)

Caseload and trials

Basic outputs are the cases and trials handled by each element
of the legal system. The focus in the presentation will be on the
provincial superior trial courts. Only Ontario consistently pro-
vides detailed information on caseloads and trials. The statistics
from other provinces are considerably less complete.

By matching spending to caseloads and trials, one can create
basic efficiency measures of cost and quantity. What is the ag-
gregate cost per trial? What is the aggregate cost per action? On
a per-capita basis, which provinces have the most and the least
expensive caseloads and trials? With the Public Accounts-based
justice spending statistics and the caseloads, comparisons can
be made over time and across jurisdictions.

We start by modeling the per-action value of expenditure (you
could also choose the per-trial value). This measures the inten-
sity of use. The equation is simply C (consumer spending)
equals per-action cost times the number of consumer cases: C =
(C/N¢)Nc, where N refers to the number of actions, cases, or tri-
als as required. This is repeated for each of the left-hand side
components of the identity formula, C, G, and B.

One can further decompose the costs into a per-action cost
and litigation intent (action filing) rate by dividing the number
of cases, N, by the population, B in each province.
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Although to date it has only been possible to gather sufficient
data to permit such a calculation in a couple of provinces, we
have been able to obtain information on filing activity from 7
provinces and one territory. These data are presented in table 7.
For the few years for which data can be recovered, we note that
the rate of civil filings (or whatever comparable category is used
in the different provinces), shows a decline over the last 5 years.
This decline is not steady, however, and with such a short time
period, it is not clear what role business cycles and other nation-
al conditions play, as compared to changes in legislation (e.g.,
the introduction of no-fault automobile insurance), or the vari-
ability of specific local conditions. Whatever the source, there is
marginally less civil litigation filed now than in 1990 in all of the
provinces for which we have data; the decline is most pro-
nounced in Ontario.

Table 7 Provincial superior court civil filings per 1000 of
provincial population

Year BC AB SK MB ON PQ NB* NF* NT
1990 229 208 168 135 19.6 15.1 9.8 7.0 na
1991 215 223 166 134 212 17.0 102 6.9 22.3
1992 209 21.1 159 135 168 160 104 7.3 15.3
1993 189 19.6 150 13.6 132 14.0 9.7 7.9 15.4
1994 187 191 147 133 119 na 9.6 7.2 18.0

* Does not include family court

We have obtained some information about the number of tri-
als conducted by the court system in various provinces. For com-
parative purposes, in table 8 we reproduce the rate of filing in
the four provinces for which we have such trial information.”

In each province it is clear there is a ratio of 2 to 4 percent of
all actions that end in trial. With so few observations, however,
it is difficult to see any particular trend, except in Ontario where
we observe a fall in the proportion of trials to filings. This is as
might be expected with the change in legislation.?

From the perspective of system output, there have been mar-
ginally fewer civil actions filed during the past five years. Of
these actions, roughly the same proportion goes to trial. The
others continue to be disposed of in non-trial related ways. It is
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unfortunate that data are not collected to permit more extensive
comparisons across provinces or over a longer period of time.

Table 8 Provincial superior court civil filings and trials in
selected provinces

Year BC AB SK NB ON
Filings per 1000 of population
1990 22.9 20.8 16.8 9.8 19.6
1991 21.5 22.3 16.6 10.2 21.2
1992 20.9 21.1 15.9 10.4 16.8
1993 18.9 19.6 15.0 9.7 13.2
1994 18.7 19.1 14.7 9.6 11.9
Percentage of cases filed going to trial.
1990 na 3.1% 2.5% na 5.3%
1991 na 2.1% 1.8% 5.5% 4.4%
1992 3.3% 2.7% 2.1% 4.8% 3.1%
1993 3.4% 2.3% 2.5% 4.3% 3.4%
1994 3.3% 2.6% 2.3% 3.5% 3.1%

Costs per input

The right hand side components of the identity formula, L, J, and
R, can be decomposed using the same procedure. It can be fur-
ther broken down into specific inputs such as judges, court per-
sonnel, or government lawyers, and, even further, by salary and
non-salary costs. By using the “receipt” cost of each input, one
can measure provincial variations and changes across time in
terms of the input mix used to achieve a given level of output.

Each component is expressed as the sum of the growth rates
of its constituent elements. For the courts, you would have the
number of salaried recipients, N, their average salary, s, and the
growth of other costs, O.

T = 2w N +5) + 4,00,

Depending on how fine-grained you want the analysis, you can
keep breaking the expenditures down to the limits of the data
provided by the Public Accounts. Because the reporting system
differs widely amongst provinces, it is difficult to develop a sys-
tematic analysis. Given the limits of the court data, we can pro-
ceed from here to outlining the per-trial costs.
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Cost per trial

To get an idea of the cost to the justice system of running a pro-
vincial superior court civil trial, we have completed the following
estimate of expenditure per civil trial for Ontario and British Co-
lumbia. First, calculate what it costs to run the province’s courts
per year.® Next, separate out the share of this overall cost of run-
ning the courts that is attributable to civil cases at the superior tri-
al court level. Since existing data do not account for this figure
directly, it is derived by apportioning a share of the overall court
operations budget to the superior court, and calculating the share
attributable to civil cases. First, we apportion the expenditures
between the Provincial Courts and the Superior Courts on the ba-
sis of the number of trial court hours in each court. Using this es-
timate of the province’s courts budget devoted to the superior
trial court, we then apportion costs between the civil and the
criminal sides of the superior court on the basis of the superior
trial court hours devoted to each activity. This gives us an esti-
mate of what it costs to run the civil side of the superior trial
court. In conjunction with the existing caseload figures on the
number of trials, we then derive an average cost per trial.!® This
is done for Ontario and British Columbia in tables 9 and 10 below.

Table 9 Ontario court expenditures in 1993/94

Total, General Division court and judicial support $263,573,000*
Civil share of General Division $59,400,000%
General Division civil trial hours in 1993/94 51,031%
Number of General Division civil trials in 1993/94 4,111**
Average cost per trial $14, 4007t

* Source: Public Accounts data provided by Dr. Paul Reed of Statistics Canada.

T This figure includes Section 96 salaries, apportioned between civil and
criminal on the basis of the number of General Division trial-court hours
devoted to each. It also includes an estimate of the General Division civil
share of the Judicial Services budget, less the salaries of the provincial Divi-
sion justices.

1 Source: Ontario Ministry of the Attorney General, Civil Justice Review
(1995): 76.

** Source: Court Statistics Annual Report, 1993/94 (Ontario, Ministry of the At-
torney General, 1995).

11 Rounded to the nearest hundred.
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A similar calculation is done for Brtish Columbia, again by sep-
arating out the share of total judicial and court spending attrib-
utable to the civil side of the B.C. Supreme Court, and then
arriving at an average cost per trial.

Table 10 British Columbia court expenditures in 1993/94

Total $125,174,000*
Supreme Court civil $41,680,000
Supreme Court civil hours in 1993/94 20,4631
Supreme Court trials in 1993/94 2,307%
Average cost per trial $18,000**

* Source: British Columbia Public Accounts, 1993/94, provided by Dr. Paul
Reed of Statistics Canada.

T Source: British Columbia Ministry of the Attorney General, Courts Servic-

es Division.

At present, British Columbia’s Ministry of the Attorney General does not

record the number of Supreme Court trials on a province-wide basis. We

have arrived at our figure by taking the number of civil trials held in the

Vancouver Registry of the British Columbia Supreme Court, and adjusting

this up to a provincial total by using the ratio of provincial civil filings to

Vancouver civil filings. The Vancouver civil trials figure was provided by

the Law Officer of the Vancouver Supreme Court.

** Rounded to the nearest hundred.

e

These estimates should be expanded and refined, but to do so
more data must be available from the courts. The Rand Institute
in California, using the vastly better data available from the Unit-
ed States courts, has done a cost calculation for tort cases in three
state courts.!! Rand builds their cost calculations up from micro-
data on individual case times and costs. To replicate this in Can-
ada would require detailed access to the court records by a team
of researchers. We are aware that the Ontario Civil Justice Review
has plans to do such calculations of the cost per trial for Ontario’s
Court of Justice (General Division). Unfortunately, the release
date of the Review has been set back from March until April 1996.
We await the results of their work with interest. In the meantime
we offer our work as a working estimate for two Canadian juris-
dictions, and as a starting point for future discussion.

These estimates for Ontario and British Columbia reflect the
costs per trial.!? As discussed below, there are other breakdowns
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that are possible conceptually. Costs could be analyzed on a per-
filing basis, for example. Our belief, however, is that the cost per
trial highlights the essential ingredient that parties want when
they come to the courts for dispute resolution. Our calculation
reflects the cost to the public of providing the resources needed
to resolve these disputes.

Given a more detailed breakdown of the Public Accounts, we
could break out the cost per trial into its growth components.!3
For example, the total cost per trial is broken up as the total per
category. The total cost per trial (TC/T) of our civil legal expen-
ditures in growth terms look like:

(TC/T) = 0,0 ~T)+ 6,(J - T)+ 6, R-T)

Once again, the thetas () are the shares that each component
comprises in the total. The hat (™) over a variable represents
the percentage rate of change of that variable.

This can be converted to a per-capita breakdown of the costs
of the receipts and the particular resource mix used per trial.
The equation for judiciary, J, and its salary and related costs
component would be:

ol
N\ T

Although Canada’s Courts do not have adequate data to make
the analysis revealing at this point, the value of such a measure
is that, with sufficient data, you analyze what mixture of re-
sources provides what level of output. The further microeco-
nomic question is: as the mixture of resources changes, how
does that change the output? With reasonable time-series data,
we can identify the variety of spending mixes used by the prov-
inces while meeting the demand for judicial attention and trials.

In terms of the court data currently available, it would be very
difficult to explore the kind of detailed cost breakdowns de-
scribed above. What we can describe is the level of costs of the
courts and regulatory system in each of the provinces. This in-
vites a natural question: given that there are substantial differ-
ences in costs across provinces, is there any reason to believe
that the quality of civil justice is different?

Table 9 explores this issue by expressing the real per-capita
costs of the court system in each of the provinces as well as na-

T

A

A

J/P = l
P
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tionally. Per-capita is appropriate since larger provinces will
spend more than smaller ones, and such a measure suggests the
amount of resources per person in the province devoted to main-
taining the court system. The figures in the table are adjusted for
inflation and expressed in 1994 dollars.

As is apparent from table 11, Canada-wide expenditures on
the court system have increased 227 percent in real (i.e., infla-
tion-adjusted dollars) during the past 20 years. The federal com-
ponent has increased more rapidly than at the provincial level.
Among the provinces the real per-capita spending has been
greatest in British Columbia, Newfoundland, and in the North
West Territories.

Table 11 Real per-capita spending on the court system

(1994 dollars) *
1973-74% 1980-817 1987-88F 1993-94
Canada 37 60 84 84
Federal 7 14 26 25
Provincial 30 46 58 59
PE 20 38 39 39
NF 17 31 45 49
NS 25 31 53 54
NB 23 28 35 38
PQ 35 49 65 59
ON 32 43 47 46
MB 34 40 53 57
SK 18 43 47 44
AB 27 48 54 52
BC 23 65 86 113%
YK 93 172 227 211
NT 50 133 217 227

* Source: Paul Reed’s Public Accounts-based study of Canadian justice expen-
ditures.

T in 1994 Dollars per capita

1 Although this number for British Columbia seems high, we have had it
verified by Dr. Paul Reed.
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By 1993/94, court costs in Canada had stabilized nationally
although there have been increases in British Columbia and de-
clines in most of the other provinces. The levels, however, vary
considerably by province with British Columbia and Quebec
spending more than Ontario and the other provinces.

Court delay
Measuring court delay

For the purposes of this discussion, court delay is defined as the
time lag between when the demand for a legal service is made
and when the suppliers satisfy the demand. In the “real” world,
it may be both unnecessary and inefficient for courts to instan-
taneously provide a trial when a request is made. However, in or-
der to avoid the swamp of subjective interpretations of delay, we
start from the assumption that when two parties request a trial,
they want one immediately.

Measuring delay is particularly difficult no matter which defi-
nition one may choose. Since 1992, the Canadian Judicial Coun-
cil through its Court Delays Project has sought to survey the
extent of delays in superior courts. The challenges they face in
doing so are three-fold:

* a lack of standard categories in court registries across the
country

* record keeping that ranges from hand written notes to, at
best, primitive computer tracking

* institutional resistance to measures that could lead to juris-
dictional comparisons and, of course

® Sscarce resources.

The results, to date, must be applauded but the data on court de-
lay has yet to reach the level and sophistication needed to sup-
port critical decisions.

There are only two reliable means to measure delay. The first
is to track cases individually through the system. With the pos-
sible exception of Manitoba, we are not aware of any province
systematically tracking cases in order to gauge delay. The second
is to calculate various ratios in the raw year-to-year caseload and
trial data. Only a few provinces are likely to have sufficient data
to perform such a calculation.
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The economics of alternative dispute
resolution: the cost of delay

In one sense, it is meaningless to speak about delay and its costs
if there is no alternative to the court system. That is, cases may
take a subjectively determined “long” time. But, if there is noth-
ing you can do about it, then whatever costs exist, you have to
pay. The demand for this service would be inelastic.

Is the demand for formal justice inelastic? The increasing pop-
ularity of Alternative/Alternate Dispute Resolution (ADR) sug-
gests that legal consumers are now examining very seriously
intermediary methods of dispute resolution that lie between for-
mal court proceedings and simply settling the issue personally
with the other party.

In the survey results presented later in this paper, respon-
dents shared the view that ADR had value as a way to shorten
the length of disputes and their costs. As to the length of dis-
putes, ADR clearly is attractive. The parties in the case mutually
control the timing of the dispute resolution process rather than
having to accommodate the timetable of often very busy courts.
If ADR wins in the delay category simply by definition, what of
costs and the quality of outcomes?

For the sake of this discussion, we will restrict discussion of
the relative merits of ADR outcomes and formal court outcomes,
to the observation that in some cases we are comparing apples to
apples and in others apples to oranges. In other words, ADR may
be a substitute for formal court proceedings or it may be a com-
plementary service used to ensure the most efficient use of law-
yers and court time. As a substitute, ADR would be “alternative”
as in either one or the other. As a complement, ADR would be
“alternate” as in a consequential step to formal proceedings.

If the ADR practitioner is replicating even informally the formal-
ity of trial logic, then it may be a substitute. Richard Posner and
William Landes describe the court system as providing the “public
good” of law and doctrine—information arrived at through an in-
tricate and demanding process of inquiry and interpretation com-
mensurate with its importance as a guide to the future decision-
making of thousands of people. A retired judge who practices ADR
supplies his or her client with an accurate recreation of the logic
that would be applied in the formal court process; such a retired
judge is providing knowledge of how judges judge. When the
judge was on the bench, he or she provided that as a public good;
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now it is traded as a private good. To be sure, no retired judge ADR
practitioner would claim to know how Judge X will decide a case
next month, but rather how all judges might weigh the issues.

In contrast to our example of the retired judge, the ADR prac-
titioner relying on various techniques of arbitration and media-
tion may instead offer a complementary good to the services
already being provided by counsel and the courts. That is, the
non-judge mediator assists the parties in reaching a settlement
through the compromise of their respective interests rather than
a prediction of a legal outcome should they go to trial. That our
survey respondents indicated that typically ADR was explained
as an alternative to litigation once litigation had already com-
menced supports the “alternate” view ADR.

Whether the dispute resolution method is “alternative” or
“alternate” leads to a different characterization of the costs in-
curred. The pricing of Alternative Dispute Resolution competes
directly against the price of formal proceedings. (We have al-
ready shown that it competes directly and wins in terms of time
to gratification.) The retired judge, for instance, would charge a
hefty fee in order that it would be just marginally below that of
the fees of a formal court, assuming the courts could provide in-
stantaneous service. The pricing of Alternate Dispute Resolution
does not compete with the costs of the formal court. They are,
instead, additional costs, extra costs entered into in the hope
that the service could, in turn, reduce the formal court costs.

The relative price attractiveness of both ADRs is also influ-
enced, though in different ways, by the time it takes to resolve
disputes in the formal court process. In other words, the cost of
court delay should develop into a factor at the margin of decid-
ing to use or not to use ADR. With alternative ADR, it will be a
significant factor because the cost of court delay is fully avoided.
With alternate ADR, it is a lesser factor because it is being used
only to contain or reduce formal court costs.

To understand how the pricing of ADR might work as a func-
tion of the cost of delay, we start with a definition of delay as the
gap in immediate gratification of demand. This reductionist char-
acterization allows a simple formula to calculate the cost of delay.

TC

CD=||—|R(t-t)
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where CD = cost of delay, TC = cost of trials, T = number of trials,
R = discount rate, tt = time of trial, and tr = time of trial request.

The cost of delay is the difference between the true cost of a
trial (supposing someone was willing to pay for an immediate
trial and had to pay the judge’s salary, court room costs, and so
on) at the time of request, and that same cost increased by the
cost of borrowing times the length of time until trial.'#

To calculate the cost of delay, we first need a rough idea of the
time an average case takes from being set down on the trial list
to getting into court. For the present calculation, we will use
Ontario data because it is one of the few jurisdictions that keeps
records on the number of cases added to the trial lists as well as
the number of cases pending in each year. In order to get a rough
idea of delay, we can calculate the ratio between the number of
pending cases and the number of trials. This will give us the sys-
tem’s disposal rate. Obviously, in civil litigation there are a vari-
ety of other means of disposal than just by trial (e.g.,
abandonment) but for the sake of the present discussion we will
assume that the only way to work off a pending backlog is by
getting the case to trial. The pending cases to trials ratio for On-
tario is set out in table 12.

Table 12 Cases and trials in Ontario

1990/91  1991/92  1992/93  1993/94  1994/95
Pending cases (P) 15,128 25,058 26,187 24,837 21,497
Trials (T) 10,667 9,710 5,549 4,854 4,111
Ratio: P/T 1.4 2.5 4.7 5.1 5.2

Source: Ontario, Ministry of Attorney General, Court Statistics Annual Report
1994/1995: 9.

Using Ontario data for 1994/95, we can say that, at the current dis-
posal rate, a pending caseload of 21,497 cases would take 5.2 years
to work off, assuming all these cases were disposed of by trial.
However, this is likely too high a figure for delay, as many of these
pending cases will be disposed of without a trial. Taking a more
reasonable figure for delay of 10 months,!> we can proceed to cal-
culate the cost of delay. A case delayed for 10 months at an inter-
est rate of 7.5 percent, means an opportunity cost of $875 to the
litigants, assuming that an average court case involves roughly
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$14,000'6 worth of resources that are not paid for by the parties
themselves. This figure of $875 is an estimate of the cost associ-
ated with being denied (for the time period of the delay) access to
the public court resources that the parties are going to use to set-
tle the dispute. For a caseload delay of 10 months, in which we
have 21,497 cases pending ( as is the case in Ontario in 1994/95),
we have an aggregate cost to the parties of $875 times 21,497 cas-
es, or $18,809,875. Even if the average case cost to the system is
lower, it still suggests a substantial cost to the parties caused by
delay, and it helps us to understand some of the concerns of coun-
sel (See survey section).

In our model, the price at which alternate ADR becomes com-
petitive is defined as follows. First, it is the subsidy of the public
for a “free trial,” an amount of approximately $14,000.!7 (Since
this is alternate rather than alternative, the parties have elected
to use the public subsidy.) Second, this subsidy is discounted by
the average cost of delay to the parties ($875 on average per
case). That leaves $13,125. That amount must be netted against
the cost to the parties of their legal counsel and other expenses
related solely to formal court proceedings. In the following sur-
vey, the average case of the respondents cost their organization
$22,800. That leaves a difference of $9,675. This, then, is the
price that an alternative ADR provider must beat in an average
case in Ontario in order to be competitive and attractive to, at
least, potential corporate clients who may still see the case
through to formal court proceedings.

In the case of the alternative ADR provider, since they are pro-
viding a substitute good, the price offered to the client is inde-
pendent of any anticipated public subsidy. The alternative ADR
provider simply has to keep his or her price below the average
cost of $22,800.

On balance, the alternative ADR provider has two advantages
and one disadvantage in the market for dispute resolution ser-
vices. He or she has the opportunity for higher pricing before the
clients faces a net loss compared to strictly formal proceedings.
He or she does not face the pressure that the longer the time to
trial, the larger the erosion of the value of the public subsidy,
and, therefore, of the value of court-complementary dispute res-
olution services. The one disadvantage lies in certainty of out-
come. If the alternate service provider fails to bring resolution,
the concurrent court process will. The client will have only paid
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a marginal amount in order to bring closure before a formal
judgment. If the alternative service provider fails to bring reso-
lution, then the whole court process must begin and the client
will have paid twice to resolve the dispute.

User satisfaction: the corporate counsel survey

In this section we present the initial results of the survey sent to
650 members of the Canadian Corporate Counsel Association.!8
The survey asks detailed questions about general and specific ex-
periences with the costs and delays of legal services and their
causes. Questions are also asked about counsels use of, and satis-
faction with, Alternate Dispute Resolution (ADR) mechanisms.
This is a first survey of its kind for Canada. The survey returns
were light, with only a 7 percent response rate. Of the surveys,
fully 55 percent were from Ontario. Nova Scotia, Price Edward Is-
land, Saskatchewan, and the Territories were not represented.

The survey was divided into two sections. The first explored
the general case load of corporate counsels. The second asked
counsels to respond to specific questions about a representative
case of their choosing. The average values to each of the ques-
tions are filled-in to give a sense of the original data.!®

In the next sections we present an overview of the results of
the survey and highlight some of the more interesting observa-
tions of corporate counsels.

The case load

In our sample, the corporate counsel dealt with an average of 58
cases each year during the last five years. Most (38 percent) of
these cases were about contract law, while 14 percent involved
labour or employment issues. Personal injury, product law, and
tax matters were the subject of, respectively, 11, 8, and 5 percent
of reported cases. Parties to the case were other companies in 46
percent of all cases and individuals in 41 percent of cases. Gov-
ernments and government agencies at all levels were evenly split
and totaled 10 percent of cases. Unions were involved in about
3 percent of cases.

The average counsel who completed the questionnaire began
work on the case 10 months after the dispute began. The final
disposition took 39 months on average although, if the case
went to trial, it took 47 months. Comments by counsel included
remarks that “trials: take too long; [and are] too costly;” and
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that “[t]he plaintiff in this case did nothing to move it forward
for, literally, years and there was nothing in the court procedures
to prevent that.”

The cases were heard in Provincial Superior Trial Court 63
percent of the time and in Provincial Court, 12 percent of the
time. Tribunals heard 9 percent of the cases and provincial Ap-
peals Court heard another 6 percent of all cases. About 10 per-
cent were heard in other courts.

Of those cases that were disposed of during the last five years,
54 percent were settled without going to court or using ADR (al-
ternative disputes resolution.) Some 12 percent were resolved
by pre-trial conference, 11 percent were withdrawn or aban-
doned, while 4 percent were resolved by arbitration and 3 per-
cent by ADR. In our sample, fifteen percent of all cases were
settled by trial. Some 70 percent of the respondents were satis-
fied or very satisfied with the outcome of the case.

The average case took 223 hours of counsel time and was es-
timated to have cost the organization $22,800. Other in-house
costs were 52 hours with additional costs of $7,300 dollars. Out-
side counsel were paid $101,860 on average in the cases report-
ed and disbursements added another $9,260. Experts were hired
for an average of $9,000 with additional costs of $570, while
court fees and transcripts amounted to an average of $3,770.
Management and staff spent some 225 hours on this case and
this cost $17,700. All of these meant that on average some 387
hours and $106,100 were spent on this representative case.?’
Let us put this in context. The average sales of a company re-
sponding to this survey were $995 million with 3,862 employ-
ees.?! The cost of the average number of cases (58) is $6.2
million or one-half of one percent of sales.??

Case characterization

The cases themselves were considered “complex” or “very com-
plex” 70 percent of the time. “Factual complexity,” followed by
“the number and complexity of the legal issues,” and “the com-
plexity of technical evidence” were the most significant contribu-
tors to the counsel’s account of the causes of complexity. Less
important causes were “the number of witnesses” (lay or expert),
“the complexity of procedures,” or “the number of parties.”
Counsel considered most cases to have been “long” or “too
long.” The reasons are first, “actions (or inaction) by other par-
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ties and their lawyers”; and, second, “too much (civil) backlog in
the courts.” These results, however, are heavily weighted by the
Ontario respondents who comprised 50 percent of our sample.
Although this is clearly an issue in Ontario, there may be a back-
log problem in other provinces, but we do not have enough sta-
tistical information to form any conclusion. Anecdotally, Quebec,
Ontario, and British Columbia have similar backlog problems.

The “length and complexity of the issues,” “oral discoveries,”
and “court management and scheduling” were identified as
among the more significant of the reasons for delay. Other pos-
sible reasons that do not appear to be too important include be-
haviour by one’s own lawyers or management, the “court rules
or procedures,” “time spent at case management meetings,” and
“the number of pretrial motions.” Criminal caseload backlog
was not cited as a significant cause of delay.

In terms of choosing trial court dates, 27 percent were satisfied
or very satisfied with the time to availability, and 36 percent were
“somewhat dissatisfied” or “very dissatisfied.” Among the rea-
sons given for dissatisfaction were that scheduling led to exces-
sive length and did not take into account the needs of the parties
for speed of resolution. For appeals and interlocutory matters
there was little that stood out as creating dissatisfaction.

The role of outside counsel was seen as very positive. They
were generally seen as “efficient,” “competent,” and “effective.”
Opinion was equally split on whether they were “reasonably paid”
or “overpaid.”

The costs of litigation were characterized as “about right” in
one-third of all cases. One-quarter of all respondents thought they
were “high,” and 40 percent thought they were either “too high”
or “far too high” in the typical case they chose for the survey.

Counsel said that the most important factor leading to higher
costs was that “the amount at stake was too high not to pursue
the action.” The “complexity of the factual material and legal is-
sues,” the behaviour of the other parties and their lawyers, as well
as legal fees, were all seen as significant contributors to costs.
Court management and scheduling, delays caused by backlogs in
court, and the complexity of documents also had a role to play.

Case management and ADR

Case management analysis reveals that in most cases judges
were seen as playing a low or minimal role in managing the case.
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Had the judge played more of a role, counsel felt that the time
to disposition would have been reduced significantly, although
it was not thought that it would have reduced costs to their com-
pany in an important way.

Of those who went to litigation, about one-third had outside
counsel explain the ADR options that were available. In a quar-
ter of the cases in which ADR options were not explained, coun-
sel felt that such an explanation would have made a difference
in their decision to proceed to trial or litigation. Typically, ADR
was explained as an alternative to litigation once litigation had
been commenced, rather than before litigating or as an adjunct
to litigation. This timing was not seen as important to the deci-
sion to litigate. Only about 13 percent of our sample used ADR,
so it was not possible to obtain useful information about the
ADR process itself.

For those who did not use ADR, most felt that ADR would
have given the same results for the same costs and would have
taken the same amount of time. Many also felt that the issues in
the case were not amenable to ADR-type resolution. In addition,
some of those who did not use ADR cited a refusal on the part
of the other party to consider ADR options as a principal reason
for not using ADR. One-third of those who did not use ADR
thought that it should have been used. Of these, most believed
that the use of ADR would have reduced the time to disposition
and the cost of the case to their corporation

Conclusion

At present around $11 billion is spent on civil justice in Canada.
Despite the size and importance of this market, the evidence
about such simple basic matters as the caseload and its disposi-
tion, let alone the resources used in case management and reso-
lution, is remarkably sparse. It is simply too early to form any hard
and fast conclusions about the civil justice system in Canada. Af-
ter nearly two years of research at The Fraser Institute, we are just
now beginning to have enough data to “guess-timate” simply the
number of trials in Canada let alone the sum of money passing
hands in Canadian court rooms. The rule with justice statistics is
“if you can ask the question, no one has the numbers.”

This lack of information ought to be addressed. Our first of a
kind survey evidence reveals dissatisfaction among practitioners
with delay and case management in particular jurisdictions. The
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costs from an aggregate perspective are substantial and affect
economic activity. There are also significant cost differences
among the provinces, and it is still an open issue whether these
are because of differences in general economic activity, cost effi-
ciency in dealing with civil cases, or more subtle differences in
case load and mix.

Why does this matter? A simple enough reason is that, de-
spite a rigorous empirical point of reference, efforts at legal re-
form steam forward. To be sure, attitudes towards numbers have
changed. Certainly the Ontario Civil Justice Review deserves
substantial credit in starting to appreciate the value of such a
perspective. Yet, the risks to the system and to the economy, as
a whole, remain substantial without some extensive under-
standing of the economics of the justice system. To understand
the potential consequences of such risky behavior one only has
to look south of the border.

Richard Epstein in his 1995 book, Simple Rules for a Complex
World, describes a bell-shaped curve representing the supply of
law and lawyers plotted against their economic contribution.
His thesis is that the United States has passed the peak, perhaps
by as much as 40 percent, and that there currently exist “too
many lawyers, too much law.” As a result, the law has come to
distort economic incentives, producing unintended harmful
consequences. He calls for a “fresh start” through a re-invigora-
tion of the “simple rules” of the common law and a retrench-
ment of the social ambitions of the state. If achieved, the legal
system could once again serve to increase the efficiency of eco-
nomic markets in creating wealth.

Canada has not gone as far along Epstein’s curve as has the
United States. Walter Olson of the Manhattan Institute opines
that Canada is ten years behind. Yet, the conditions exist for Can-
ada to catch up swiftly to the United States in the progression of
its own legal arteriosclerosis. Class action suits are now permitted
in Quebec, Ontario, and British Columbia. Law schools keep
churning out more bright young lawyers who, if they are to sur-
vive, must aggressively seek new business—read, new victims of
corporate and government negligence. Informal contingency fees
have already begun to finance previously marginal legal actions.
Governments continue to enact ever more detailed laws and reg-
ulations, while ignoring their impact on an already clogged court
system and on the tightened profits of Canadian businesses.
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It is one thing to claim that Canada’s economic efficiency will
suffer if current legal trends continue. It is quite another to
prove it. You need evidence to show how and why economic loss
might happen, and to suggest ways to correct the trajectory. Ep-
stein admits that even in the United States there are only “some
early returns” in the empirical measurement and analysis of the
law and legal system’s effect on productivity. (Texas Professor
Stephen Magee, in a Wall Street Journal piece, estimated that each
additional lawyer in the United States reduces the level of GDP
by $2.5 million.)

It may sound hyperbolic considering we are talking about
“dull” court statistics. It may be true there are lies, damn lies,
and statistics. But, they are fundamental building blocks neces-
sary to understand the interaction of law, the justice system, and
the economy in Canada.
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Notes

1 One caveat we have is that Statistics Canada does not separate civil
from criminal legal services in its survey. For a category like accom-
modation this is not an important distinction, but for a category like
legal services not elsewhere specified, some are probably related to crimi-
nal legal services although the bulk are most likely to be related to
family and vehicle expenses. In our research we have always separat-
ed criminal from civil legal spending. We have not been able to do so
in the consumer spending category, but we imagine most consumer
spending on legal services is not related to criminal matters. With
our estimates of court expenditures, we have apportioned costs be-
tween civil and criminal using a pro rata share based on number of
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court hours devoted to each activity. It is an appalling feature of Ca-
nadian judicial financial accountability that it is not possible to state
without ambiguity what fraction of both the case load and of court
expenditures is due to civil rather than criminal matters. As is dis-
cussed below, among other suggestions we strongly recommend that
data be collected that permit this obviously important characterisa-
tion of the legal system to be observed.

2 Although this is nominally an identity, we have been at pains to point
out that the data have not been reconciled. We have estimates of ex-
penditures and receipts that arise from different sources.

3 Consumer spending for legal services associated with accommoda-
tion tends to be more volatile than other consumer spending. In the
1992 survey, spending on accommodation was about 56 percent of
the spending category described in the table. However accommoda-
tion related legal services spending has varied from equality to 35
percent of non-accommodation related spending.

4 It is important to acknowledge the distinction between civil legal
spending and spending on the resolution of civil disputes. The latter
is a much larger category including regulation of uncontentious mat-
ters. Our analysis picks up what surveys identify as legal spending on
civil matters and on what is reported in the public accounts as related
to spending on regulatory bodies and civil justice. Some spending on
civil legal matters is clearly involved in avoiding litigation. Further-
more, as we will see below in table 7, there are fewer actions being
filed now than in the recent past. But the broad point remains, there
is increasing spending on legal services.

5 We are, of course, aware that not all business legal spending is for
dispute resolution. Although the corporate counsel survey empha-
sizes litigation costs, the use of all legal firm income less that ac-
counted for by government and consumer spending on legal services
helps us capture more than simply dispute resolution.

6 As they stand, the values for business spending in tables 1 and 3 are
correct with respect to the rates of change but assume a constant
fraction of in-house spending relative to contracted-out spending.

7 This court data has been gathered from provincial annual reports as
well as by special requests for data made to provincial court statisti-
cians. Some provinces keep data on both the number of initial filings
as well as the number of trials; some, however, only keep a record of
the initial filings’ count. Only Ontario produces any data on trial list
activity, e.g. pending lists, number of cases disposed of per annum.
Manitoba, Newfoundland, Nova Scotia, and the Yukon do not track
the number of civil trials they hold in their provincial superior trial
courts. We have been unable to obtain any information caseload sta-
tistics from Prince Edward Island.
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On May 28, 1990 mandatory no-fault automobile insurance was in-
troduced in Ontario.
For our figures on court expenditures we have used the Public
Accounts-based measurement provided by Dr. Paul Reed of Statistics
Canada.
It should be stressed that this figure is only the marginal cost of run-
ning the courts; it represents the cost of running an additional trial;
it does not include the fixed cost of building another court house, let
alone the cost of constructing a whole new justice system.
For a representative example see James S. Kakalik and Abby E. Ro-
byn, Costs of the Civil Justice System: Court Expenditures for Processing
Tort Cases. Santa Monica, CA: Rand Corporation Institute for Civil
Justice, 1982.
They do not take into account any revenues generated by the court
system.
For example, the equation for the salary cost per trial would be as
follows:

(TC/T) = 0,5 + N,-T) +0,(5 + N,-T) + 0, R-T)
Alternatively, we could take the difference between the value of the
public resources used on a trial taking place today, and the value of
those (present) resources when delivered in the future.
The figure of 10 months for Ontario comes from the Trial Courts
Committee of the Canadian Judicial Council (1995).
The figure of $14,000 is taken from our calculation of the cost to the
system of a superior court civil trial in Ontario (see page 13 above).
We have rounded this figure down for ease of calculation.
This, of course, does not include the cost to the parties of their own
counsel. If anything, the private cost of litigation is likely to be high-
er than the cost of the public subsidy. (The Ontario Civil Justice Re-
view (1995): 144, estimates that for a three day trial, the cost to the
litigants would be roughly $38,000). We are assuming that parties
value the court services at cost, although demand theory suggests
that since the services are priced at (nearly) zero to the participants,
they will be overused and valued at less than the cost of provision.
We are particularly grateful to the Canadian Corporate Counsel As-
sociation for helping us garner a picture of corporate litigation in
Canada. This kind of basic research is fundamental to understand-
ing Canada’s legal system, and we recognize that it imposes a cost
on the participants who voluntarily make the effort. Both the Cana-
dian Bar Association and the CCCA have been very helpful in devel-
oping the questionnaire, and we gratefully acknowledge their
insights and assistance. We must emphasize that neither are re-
sponsible for the interpretation we present.
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In most cases, averages are reported. In some cases, the questions are
blank as not enough replies were obtained to interpret the question
meaningfully. Percentages of responses are reported where relevant,
rather than absolute counts, in order to facilitate interpretation and
comparison.

The reason the average case cost is less than the sum of the in-
house, external counsel, experts costs, etc. is that different cases in-
volve a different mix of requirements. In the survey, we did not re-
quire counsel to make sure the sums added-up. The overall figure is
more likely to be a reliable one in any case as it was answered by
more respondents some of whom did not break down their expens-
es into the various categories mentioned in the text.

The average size of company is clearly very large. It represents a few
very large corporations and many smaller ones. If the final sample
is sufficiently large, we can break out the very large from the more
numerous smaller companies.

This is not an outrageous figure. Canada spent roughly $12 billion
on civil legal services. Since GDP is about $750 billion, the corpo-
rate component of legal services is clearly the same order of magni-
tude reflected in the survey —around 0.5 percent of sales.
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