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Founded, in part, in response to a growing Ca-
nadian penchant for the regulation of private
behaviour, The Fraser Institute’s Social Affairs
Centre has a mandate to examine the rationale be-
hind, and the implications of, social policy initia-
tives. Within that broad framework, a number of
topics related to post-secondary education are ob-
vious research candidates; included among them
is the issue of so-called “political correctness.”

During the 1990s, the imposition of both official
and implicit political correctness has meant the
implementation by respective Canadian univer-
sity administrations of policies (often billed as ei-
ther “affirmative action” or “employment
equity” guidelines) covering such important mat-
ters as the hiring and promotion of faculty, the
admission of (and financial aid to) students, the
acceptable limitations that may be placed upon
free speech within the confines of the academic
institution, and the conduct of both professional
and personal relations between staff members
and other members of the university community.

The latter regulations usually fall under the um-
brella of “harassment policy” and seek to protect
those staff and students who are potentially vic-
tims of coercive behaviour of a sexual or non-sex-
ual nature instigated by a fellow member of the
university community.

Without question, sexual harassment is an uncon-
scionable violation of an individual’s right to
study, work, compete, or socialize free of unwar-
ranted physical attention. Itis equally reprehensi-
ble, however, when unjustified accusations are
made against innocent individuals. In such cases,
the potential damage to the accused is multiplied

when an investigating university misapplies its
regulatory power. In the case study presented
here, documenting Simon Fraser University’s
1997 dismissal of swimming coach Liam Donnel-
ly on charges of sexual harassment, it appears
that the dismissal was mishandled and based
upon a flawed investigation.

The Fraser Institute, while dismayed at the appar-
ent injustice bestowed upon Mr. Donnelly, is pri-
marily interested in this case study as, to quote
the author, “a cautionary story for many universi-
ties, organizations, and societies who imagine
that their own arrangements are satisfactory.”

It is The Fraser Institute’s expectation that other
university administrations, once they avail them-
selves of the details of this case, will seek to reex-
amine the specific harassment policies in place at
their respective institutions. Such anticipated
conscientiousness may go a long way towards en-
suring that Mr. Donnelly’s experience at the ad-
ministrative hands of Simon Fraser University is
an exception to the rule regarding the design, im-
plementation, and application of harassment pol-
icy in Canadian universities. Accordingly, Prof.
David Finley’s paper prescribes some fundamen-
tal principles that may prevent future personal
and professional misery.

The author has worked independently and the
opinions expressed in this Public Policy Source
are, therefore, his own, and do not necessarily re-
flect the opinions of the members or the trustees
of The Fraser Institute.

—Patrick Basham, Director,
Social Affairs Centre, The Fraser Institute

The Fraser Institute

Liam Donnelly's Conviction by Prejudice



PUBLIC POLICY SOURCES, NUMBER 25

Liam Donnelly’s Conviction by Prejudice: Lessons for Harassment Policy

I am unable to imagine what further pre-
cautions the University could take to en-
sure that a party is accorded a fair and just
procedure.

—TJohn Stubbs

(Statement on May 22, 1997 endorsing the
conviction of Liam Donnelly)!

Caveats

The author is a professor at Simon Fraser Univer-
sity, but speaks only for himself, claiming no au-

Preliminaries

Introduction

On May 23, 1997, Simon Fraser University
(SFU) fired swim coach Liam Donnelly

with cause, for “severe sexual harassment.” SFU
claimed his guilt had been proved by a three-per-
son Investigative Panel which had found him
guilty of numerous offenses including having
sexually molested a student, Rachel Marsden, at
least seven times during a sixteen-month roman-
tic relationship. SFU also claimed that the Panel
Reporthad been appropriately reviewed by Presi-
dent John Stubbs, who had confirmed the truth of
the charges against Donnelly.

Donnelly maintained his innocence throughout,
claiming that he had never even dated Marsden,
that her story was a complete fabrication, that she
had been the one harassing him, and that the
Panel’s decision was based on demonstrably false

thority beyond the truth and logic of the text. The
author wishes to thank many providers of infor-
mation, yet accepts his due diligence obligations
for the contents. The author does not want to de-
tract from the many positive achievements of in-
dividuals and units at SFU.2 Nor does the author
wish to imply that the problems described are
necessarily worse than those at other universities
and with other special tribunals dealing with sex-
ual harassment allegations.

testimony. Stubbs was adamant, claiming that
Donnelly’s guilt had been proved and confirmed
by the investigation and decision process, which
had taken a year and a half since the charges were
submitted. Further, Stubbs maintained that the
process had met the high standards indicated in
the leading quotation.

The case, which had been secretly processed up to
the firing, became a media event, and questions
were raised concerning the legitimacy of the deci-
sion and process. Within two months SFU re-
versed itself, exonerating Donnelly on all the
charges for which the Investigative Panel and
President John Stubbs had found him guilty. In
agreeing to reinstate and clear Donnelly of all
charges, SFU acknowledged problems with both
the evidence and the fairness of the procedures.

1 Quotation taken from Stubbs’ decision letter in the Liam Donnelly case, where he gives his views of the procedures used in

this case (SFU FOI, Sept. 3, 1998, doc. 20, p. 10).

2 Maclean’s magazine has frequently rated SFU as the top Canadian university in its category (comprehensive). This top rank
was awarded both before and after the Donnelly case controversy.

Liam Donnelly's Conviction by Prejudice
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The issues reach far beyond the administrative
foibles of one university. Shortly after Donnelly
was dismissed, Gregg MacDonald (presidential
assistant at SFU) stated:

The Harassment Policy at Simon Fraser
University is not dissimilar to harassment
policies at other post-secondary institu-
tions across Canada. (June 5, 1997)

The above statement contains considerable truth.
Policies, requirements, and procedures vary gen-
erally, but nearly all schools have them, and the
use of panels somewhat like the ones at SFU are
more common than not. As the article in the Cana-
dian Association of University Teachers journal
states:

Many commentators noted that universi-
ties across the country were likely to re-
consider their harassment policies as a
consequence of this case. (Sept. 1997, p.6)

John Fekete (1994) has demonstrated that many
of the problems found in the Donnelly case are
widespread across Canadian Universities. He
documents how numerous innocent academics
have been subjected to dubious and malicious
prosecutions as the result of anti-harassment pro-
grams. These cases indicate that prejudice and
special agendas inimical to both academic free-
dom and due process motivate these persecu-
tions. Klatt (1997b), has analyzed the
wide-ranging reach and dangers from the imple-
mentation of such policies without proper protec-
tion for the accused.

The issues raised by anti-harassment programs
continue to be problematic in BC. Dianne
Rinehart (June 20, 1998) raised numerous ques-
tions concerning the fairness of various kinds of
harassment tribunals. She noted the Donnelly
case and cited considerable evidence indicating

that these tribunals are ideologically driven and
often stacked against the accused. More recently,
UBC President Martha Piper apologized on be-
half of her institution for the havoc caused by
their administration’s credulous acceptance of
the McEwen Report (Steffenhagen, Nov. 5, 1998;
Klatt, 1997a).

Until the Donnelly case erupted, SFU was
thought to have one of the better anti-harassment
programs. There seemed to be an energetic effort
to address harassment issues without the contro-
versies that afflicted other BC universities. Presi-
dent Stubbs was generally well-liked and had
tentatively been selected to serve another
five-year term. Yet the whole arrangement was a
time bomb waiting to go off. What follows might
well be a cautionary story for many universities,
organizations, and societies who imagine that
their own arrangements are satisfactory.

Basic thesis of study

SFU has claimed that their Investigative Panel did
nothing wrong and that the resulting problems
were not their fault. This is reflected in the Don-
nelly agreement and in announcements from SFU
officials. The administration still contends that
their Panels acted to the best of their abilities
given the information they had (SFU NR, Oct. 24,
1997; Kelleher, July 23, 1997; Munro, Mar. 23, 1998).

In contrast, I contend the following: (1) The find-
ings of guilt were determined by an analysis that
was incompetent, unfair, and prejudiced; (2) Evi-
dence of guilt was clearly lacking; (3) There were
numerous major procedural violations of the
rights of the accused; (4) SFU possessed informa-
tion showing that Marsden was not a trustworthy
witness; (5) The dismissal of Donnelly was an un-
conscionable action; (6) The persecution was
driven by ideological blight.3

3 SFU has at least weakly admitted the fourth point and part of the third point, but none of rest.

The Fraser Institute
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These are strong statements requiring strong sup-
port, which I will provide. This analysis will
show that the inadequacy of the Report is evident
without appeal to other information; therefore,
SFU'’s failures cannot be blamed on subtle flaws
or on Donnelly’s lack of cooperation. In the sec-
tions “Presentation and Analysis of Panel Text,”
“Analysis of Report,” and “Prejudicial Treat-
ment,” I demonstrate the Panel’s incompetence,
its prejudice, and the lack of evidence of Donnel-
ly’s guilt. The “Additional Problems with the
Case” section describes known procedural fail-
ings in the handling of the case. The next section,
“Donnelly’s Boycott of the Panel Hearings,”
shows why the failures cannot be blamed on Don-
nelly’s non-participation. The last three sections
consider the causes and implications of the case.

Synopsis of public history
of controversy

In late May 1997, President Stubbs announced the
dismissal with cause of Liam Donnelly, the coach
of the SFU swim team, supposedly for sexually
harassing a student, Rachel Marsden, during a
16-month romantic affair. SFU claimed that an
appropriate investigation by an internal Panel
had produced sufficient evidence to justify Presi-
dent Stubbs’ decision to terminate Donnelly with
cause, and denounce him for major harassment
offenses (SFU NR, May 26, 1997).

These hearings had occurred in May and June of
1996. On the advice of his lawyer at that time,
Donnelly had boycotted the Panel hearings over
the issue of jurisdiction, since Marsden was not a
student of Donnelly’s, nor a member of the swim
team.* After receiving the Panel Report in Octo-
ber 1996, Stubbs requested that both Donnelly

and Marsden make comments. Donnelly, who
was no longer assisted by a lawyer, responded at
length, supplying abundant evidence, as he con-
tended that the findings of the Panel were false,
and that the entire story of a 16-month romantic
affair had been fabricated by Marsden.

Anita Braha (advisor to Stubbs and to the Panel)
contended that Marsden’s evidence had been de-
termined to be valid by appropriate investiga-
tion, whereas Donnelly’s evidence was untested
(Jimenez, June 6, 1997; Braha, June 6, 1997, SFU
News, June 19, 1997). On the basis of this advice,
Stubbs refused to consider Donnelly’s evidence.
Stubbs also ignored the original evidence, and re-
lied entirely on the Panel Report (Fournier, June
11, 1997). From this review, Stubbs found that the
Panel Report had proved Donnelly’s guilt, which
determination supposedly justified SFU both in
terminating Donnelly with cause and in pro-
claiming his guilt to the world.

Donnelly was notified of his firing with cause on
May 23, 1997. Donnelly, who had long acted
without legal representation, then obtained a new
lawyer, Loryl Russell, who appealed his firing
through a university-mandated arbitration pro-
cess. On May 26, 1997, SFU publicly denounced
Donnelly, attacking him at considerable length
for his non-cooperation with the Panel and de-
claring that he was guilty of “severe harassment.”
Marsden went public the same day denouncing
Donnelly as a date rapist, a charge later echoed by
Stubbs.>

Four days after SFU and Marsden publicly de-
nounced Donnelly, he and Russell answered back
with their own press conference in which they
raised numerous issues concerning the validity of

4 Although Donnelly’s first lawyer raised numerous other meritorious jurisdictional challenges, my basic thesis in no way

depends on the legitimacy of these legal arguments.

5  (SFU NR, May 26, 1997; Jimenez, May 27, 1997; Fournier, June 11, 1997). SFU had no qualms about publicly denouncing
Donnelly even though he had the right to arbitration under SFU policies (MacDonald, June 5, 1997; SFU NR, June 19, 1997;

SFU FQ], Sept. 3, 1998, doc. 20, p. 11).

Liam Donnelly's Conviction by Prejudice
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the charges. They asserted that Donnelly had not
even dated Marsden, and that she had been the
one who harassed him. They disclosed that Mar-
sden had sent Donnelly e-mails offering various
sexual treats (both Clintonesque and
non-Clintonesque), well after the time of the last
claimed assault.®

Numerous controversies surrounded the case.
Many professors attacked the lack of due process
for the accused found throughout the Harass-
ment Policy. They objected to the administra-
tion’s acceptance of frivolous complaints, the
biased pro-prosecution mentality, the low stan-
dards of proof, conflicts of interest, widespread
secrecy, and, finally, lack of punishment for false
accusations.

The arbitrators were promptly selected with
hearings scheduled for August 1997. Two weeks
after firing Donnelly, Stubbs went on a previ-
ously scheduled study leave and left the case in
the hands of David Gagan, SFU’s Academic VP.
SFU and Donnelly then agreed to mediation,
which started in early July. The mediation was
conducted by Stephen Kelleher, who had been
previously selected as the chief arbitrator. Gagan
was assisted in handling the case by Gregg Mac-
Donald (an assistant to Stubbs), and by Gabriel
Somjen, an outside attorney. Donnelly was as-
sisted by his new attorney, Loryl Russell.

During the mediation, SFU publicly announced
that Patricia O’'Hagan, SFU’s harassment policy
coordinator, had a “relationship” (nature unspec-
ified) with Marsden, that a draft copy of the Panel
Report had been improperly given to Marsden,
and that O’Hagan’s improprieties were known to
Stubbs, who had concealed them from Donnelly.
SFU also acknowledged that the case against
Donnelly depended on Marsden’s credibility,

and that contradictions between her written rep-
resentations and her testimony cast doubt on her
credibility (SFU NR, July 14, 1997; Kelleher, July
23,1997).

In the mediation, SFU agreed to restore Donnelly
to his job, give him back pay for the time he was
dismissed, pay him $35,000 for legal fees, and to
remove all findings of harassment from his re-
cord. In addition to agreeing not to sue SFU, Don-
nelly acknowledged that he should have been
more cooperative and that he should have
stopped Marsden’s office visits earlier than he
did. In essence, the SFU administration conceded
defeat on the issue of Donnelly’s guilt on all the
many charges for which the Panel had convicted
him (Kelleher, July 23, 1997; SFU NR, July 23,
1997).

Soon after the settlement, SFU President John
Stubbs notified the SFU Board of Governors that
he was suffering from clinical depression. He
promised to explain his actions on recovery
(Stubbs, July 28, 1997). Despite Donnelly’s exon-
eration, SFU still paid Marsden the $12,000
bounty that Stubbs had recommended (Gagan,
July 31, 1997). Thus, SFU had the dubious distinc-
tion of paying both sides in a harassment com-
plaint.

Revelations continued as the press later reported
that Marsden had claimed the relationship with
O’Hagan was very close (Jimenez, Oct. 21-22,
1997). Marsden had gone river rafting with
O’Hagan and her family for four days while the
case was pending. When he instructed O’'Hagan
to limit connections with her, Marsden wrote a
highly emotional letter to Stubbs threatening to
commit suicide if she was deprived of the com-
panionship of her “best friend.”

6  The Vancouver Sun also displayed a photograph Marsden sent to Donnelly, so that readers could view the evidence. Those
interested in inspecting evidence themselves can check out one of the Sun’s more lively front pages (Jimenez, May 31, 1997).

I will refrain from providing texts of the erotic e-mails.

The Fraser Institute
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In late October 1997, SFU (then led by Jack
Blaney), revealed that all 11 harassment tribunals
formed from late 1993 through 1996 had been se-
lected by a manner that substantively violated the
Harassment Policy (SFU NR, Oct. 24, 1997).
Hence, both the Panels and their results lacked
standing. SFU then set out to negotiate settle-
ments with many participants.

In December 1997, Stubbs resigned as President,
but was paid over $300,000, on top of which he re-
mains with SFU at the top of the professorial pay
scale. The settlement failed to require an account-
ing of his role in the case, and Stubbs reneged on
his July 1997 promise to explain his actions.” SFU
has since adopted a new harassment policy,
which calls on the use of outside investigators
and relies more on the general disciplinary poli-
cies. There seems to be some consensus that the
new policy and the new personnel have im-
proved, although many problems remain.

Meanwhile, SFU wound up paying both sidesin a
number of cases and finally agreed to pay all of
Donnelly’s legal fees (SFU NR, May 1, 1998). In
the 1997 /98 swim season, SFU did well in the Na-
tional Association of Intercollegiate Athletics
(NAIA) competitions. In the championships, the
SFU men’s team finished first by a wide margin; in
the women’s competition, SFU finished a close sec-
ond. Donnelly was named NAIA coach of the year.

Authentication of text

The report in which SFU claimed to have proved
Donnelly’s guilt was titled: “Report of the Investi-
gative Panel on the Complaint of Ms. Rachel Mar-
sden against Mr. Liam Donnelly” (Oct. 11, 1996),
by Lou Hafer, Sandra Eix, and Thea Hinds. The ti-

tle is erroneous, since the tribunal was supposed
to be denoted as an “Investigative Committee.”
Still, to avoid confusion in referencing, I will em-
ploy the stated titles of “Panel” and “Panel Re-
port,” abbreviated as “PR.”

Since SFU refuses to provide official copies of this
document, the issue of textual authenticity must
be addressed. In July 1997, anonymous copies of
the PR were sent to various reporters, with cir-
cumstantial evidence pointing to Marsden as the
source.8 The Vancouver Sun ran two headline sto-
ries commenting on the PR, which suggests their
supported belief in its authenticity (Jimenez, July
17,1997; Jimenez and Ouston, July 18, 1997).

Moreover, the SFU Freedom of Information (FOI)
office has provided three different indications
that the text is, in fact, correct. First, the Office re-
leased a few paragraphs of the text which agree
verbatim (SFU FOI, June 30, 1997). Second, the
Office provided me with a blanked-out version
with section heads intact, all of which agreed
[Forsyth, Oct. 21, 1998). Third, the Office denied a
reporter’s FOI request on the ground that she al-
ready had this document, which refusal would
have been improper if the Office knew of discrep-
ancies (SFU FOI, Sept. 3, 1998). Finally, the vary-
ing interests of those holding the text and some
additional tests provide further confidence.

Need for analysis

One general qualification is in order. Investiga-
tive tribunals should not be criticized for failing
to find things out, provided the search for the
truth is competent, diligent, unbiased, and not
over-reaching. Suppose a tribunal exonerates a
person for lack of proof of guilt. Subsequent proof

7 Seetherelated SFU news releases chronicling the rise and fall of Stubbs (SFU NR, March 26, 1997; July 31,1997; Dec. 12,1997;

Stubbs, July 28, 1997).

8  Evidence includes: (a) the pages identifying witnesses are missing; (b) at the time, negotiations were known to be going in
Donnelly’s favour; (c) Marsden was slated to go on television immediately afterwards; (d) this occurred at a time when Don-
nelly and his lawyer were under a gag rule that precluded their comments.

Liam Donnelly's Conviction by Prejudice
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that the accused committed the action does not
indicate that the tribunal did anything wrong,
since proof may have been lacking at the time.

However, “proving” things that are not true is
more serious. Such a failure shows that we not
only lacked conclusive information, but that we
over-rated or misused the knowledge we had.
Valid methods might often fail to prove things
that are true, but they should not “prove” things
to be true when they are false. False proofs indi-
cate more fundamental flaws than failures to find
out, especially when an innocent person is
wrongly convicted of a serious offense.

Hindsight issue

Panelists are not responsible for things they did
not know, provided they exercised due diligence.
Still, at the least, they are responsible for due care
in examining what was known. To the extent that
they failed to deal with available evidence in a
careful and unbiased manner, serving no ideol-
ogy other than individual justice, they are mor-
ally culpable.

The hindsight issue cuts both ways. The Panel
should not be condemned on any issue solely be-
cause a conclusion was wrong, nor vindicated be-
cause a conclusion was right. Tribunals should be
ethically exculpated if proper investigations rea-
sonably led to the conclusions reached, provided
that doubt and lack of evidence are properly re-
solved in favour of the accused. On the other
hand, the Panel should be criticized for drawing
conclusions based on improper or insufficient ev-
idence, even when such conclusions turn out to
be true.

Scope limitation

To focus criticism of the PR, I will limit my criti-
cism in the next three major sections to material
that is evident from the PR itself. Thus, these criti-
cisms of the PR cannot be gainsaid by claims that

Panelists lacked necessary information. Further,
anyone who read the PR had all the information I
use in the next three sections of this study. Thus,
Stubbs supposedly knew everything referenced
in these sections, since he claimed to have read
the PR, “very, very carefully” (Fournier, June 11,
1997).

This limitation places the controversy over Don-
nelly’s evidence in the proper perspective. I con-
tend that the issue of Stubbs’s refusal to look at
Donnelly’s evidence has been a red herring,
drawing attention away from whether the sup-
posed case against Donnelly was ever credible. I
argue that the PR should have been rejected with-
out needing any evidence from Donnelly. Ac-
cordingly, no information from Donnelly is used
in my analysis of these issues.

My entire case is built on information contained
in the PR itself, which report Stubbs had a duty to
consider carefully. Stubbs himself claimed to
have read the PR with extreme care and to have
found all its findings to be sufficiently well-sup-
ported to merit his endorsement, to ratify all the
findings, and carry out the Panel’s desire to de-
stroy Donnelly (PR, p. 20). Further, Stubbs
claimed that this was the sole basis for his actions
(Fournier, June 11, 1997). If the arguments of the
PR were deficient, there can be no justification for
the actions taken against Donnelly.

Focus on existence of
relationship issue

To reduce the size of the analysis task, I will focus
on one key issue: the alleged existence of a
16-month romantic relationship between Donnel-
ly and Marsden. Thus, in the “Presentation and
Analysis of Panel Text,” and “Analysis of Report”
sections, I am placing myself at a double disad-
vantage by confining my criticism to one basic is-
sue and by using no evidence not apparent from
the PR itself. The handicap will not prove burden-
some.

The Fraser Institute
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Either/Or

Acting President Gagan pushed the view (which
SFU has never repudiated), that this is a
faults-on-all-sides controversy in which blame
and harm should be shared, with payments to
Marsden somehow compatible with the exonera-
tion of Donnelly (Gagan, July 31, 1997; Swain,
July 25, 1997). Many controversies are as Gagan de-
scribed: both sides have legitimate points, and
both sides exaggerate or push beyond their just
claims, so a dispute arises. In such a case, any rea-
sonable settlement must balance legitimate
claims.

But this is not such a case. Marsden claimed that
she and Donnelly had a 16-month romantic rela-
tionship, during which Donnelly assaulted her on
at least 7 different occasions spanning the full
16-month time period (PR, pp. 2-3). In contrast,
Donnelly claimed there was no romantic relation-
ship, and no sexual activity. The Panel knew that
Donnelly had categorically denied the charges
(PR, p. 3). Thus, there is no way that both parties
could be remotely telling the truth. This is indeed
an either/or issue, not a question of degrees.

Implications of Existence of the
Claimed Relationship

If the relationship did exist, it would not immedi-
ately follow that Donnelly was guilty of harass-
ment. Such a relationship would not violate any
rule, since Marsden was not on the swim team.
Whether Donnelly had engaged in actions consti-
tuting harassment under well-defined legitimate
rules would still be an open question.

Still if the claimed relationship existed, Donnelly
would have made false representations (and
would have subsequently have committed per-
jury in the mediation). Further, if such a relation-
ship had been proved to exist, Donnelly’s
credibility would be nil and Marsden’s good in
looking at the remaining issues, somewhat as the

Panel presumed. SFU would have had credible
grounds for the actions taken against Donnelly.

Implications of Non-Existence
of Romantic Relationship

All findings against Donnelly depend on the rela-
tionship existing, or Marsden being truthful, and
usually both. If the romantic relationship was fab-
ricated, the case against Donnelly fails com-
pletely. In such a case, Donnelly was the victim of
a malicious prosecution based on massive lying.
In addition, Donnelly was pummelled for telling
the truth, since the Panel claimed that Donnelly’s
denial of the relationship was an “aggravating
circumstance” (PR, p. 19).

If the alleged relationship is fictitious, this is no
“faults-on-all-sides matter” in which everyone
contributed a little. Rather, this was a major mis-
carriage of justice in which massive perjury was
committed, and then condoned by those with an
ethical responsibility to prevent it. Further, the
easy belief in such a huge fiction would speak
volumes about the actual quality of the anti-ha-
rassment program, as well as programs based on
similar assumptions.

Method of analysis

The PR possibly stands and certainly falls by how
it handles this one aspect of the case. I will now
present the Panel’s arguments on this crucial is-
sue, along with my analysis of this section of their
Report. The Panel’s arguments come from Sec-
tion 6 of the PR, “Existence of a Romantic Rela-
tionship” (pp. 10-11).

The Panel’s evidence summary continues for 11
paragraphs, culminating with the conclusion that
the relationship existed. From thereon in, the
Panel assumed that with the existence of the rela-
tionship having been proved, all other evidence is
to be interpreted in such light.

Liam Donnelly's Conviction by Prejudice
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Hence, this 11-paragraph argument is absolutely
essential. If the alleged relationship was fabri-
cated, we are not dealing with a legitimate contro-
versy that was merely tilted in the wrong
direction. Instead, we are confronted with an
egregious case of invidious prosecution. If the

Panel is wrong on this point, the rest of their re-
portis a true horror story in which Donnelly is re-
peatedly ravaged, based on an enormous fiction.

Presentation and Analysis of Panel Text

Having established the importance of the is-

sue, I will now proceed. For each of the 11
paragraphs, I will first present the Panel Report
text (PR, pp. 10-11), and then follow with my com-
ments. The PR text will always be indented, and
given in whole paragraphs.

Panel paragraph I:
General reasons for findings

Ms. Marsden’s credibility was an issue in
the minds of the Panel, particularly in Mr.
Donnelly’s absence. She testified that Mr.
Donnelly had insisted the relationship be
kept a secret. There were no witnesses
who had accompanied them on dates, or
even seen them eating lunch together.
Nonetheless, the accumulated weight of
many small items of direct and indirect
observation and similar fact, brought out
over some 16 hours of relevant testimony
and questioning of 8 witnesses and Ms.
Marsden leave the Panel with no doubt
that the relationship existed and that its
characteristics were as she describes.

This is mostly posturing. The number of hours is
largely irrelevant. Further, if the proportionate
emphasis in the PR is any indication, most of the
time was spent on things other than this issue.
The total number of hours spent on all issues does
not indicate the time spent on this question, so we
have an immediate palpable fallacy. Nor is the
number of witnesses significant. What is crucial is
whether sufficient, high-quality evidence on this

issue has been amassed. Quantity does compen-
sate for lack of quality.

The key empirical point is the remarkable lack of
ordinary observation that would usually verify
the existence of a romantic relationship. This
enormous difficulty with Marsden’s case is barely
mentioned as the Panel moves on. The short shrift
given to such a huge anomaly strongly suggests
that the Panel put little effort into assessing the
difficulties in Marsden’s story.

Panel paragraph 2:
Credibility of witnesses

As credibility is at issue here, it is impor-
tant to note that the witnesses were not
uniformly drawn from a homogenous so-
cial group of close friends of Ms. Marsden.
Some were close friends of long standing:
some were more casual acquaintances;
one met Ms. Marsden for the first time
while testifying. This diversity makes the
sum of the evidence all the more convinc-
ing. Ms. Marsden’s testimony was rich in
detail. Over the entire period of question-
ing by the Panel, no significant inconsis-
tencies in her testimony were found. What
appears in the following paragraphs is a
much abridged summary.

Diversity of Witnesses Point:
First Three Sentences

The diversity of witnesses comments consist of
too much general glossing. Although not all the 8
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witnesses are described as friends of Ms. Mar-
sden, such a general argument is insufficient,
since it matters whether crucial points are sup-
ported only by friends. Accordingly, this issue
will be revisited after the summaries of testimony
have been analyzed in the “Diversity and Quality
of Witnesses” section. There is far too much hype
and prejudice in the phrase, “This diversity
makes the sum of the evidence all the more con-
vincing,” when the Panel has not demonstrated
that the evidence is convincing at all.

Endorsement of Marsden’s Testimony

The PR endorses Marsden’s testimony on the
grounds that the Panel found “no significant in-
consistencies in her testimony.” This statement is
cryptic and inadequate for a number of reasons.

First, we are asked to believe in the Panel’s ability
to ferret perjury, but are given no reason for such
belief. Just how many cases of perjury have any of
the Panelists detected? Had they had any training
on the subject? A little humility at this point
might have demonstrated that the Panel at least
appreciated the difficulties, but we find no such
modesty.

Second, there is no indication that the Panel
looked for inconsistencies. If the Panelists failed
to find something they never looked for, this is
scarcely evidence that the testimony was true.
Further, since Marsden had six months to prepare
her testimony, efforts to expose inconsistencies
might have to be diligent. Yet we are given no in-
dication that there was any effort, let alone a dili-
gent effort, to search for inconsistencies.

Third, the Panel never indicates the scope of their
investigation in this vital area. The PR does not
set out the extent that the Panel did or did not ex-
amine each of the following: (a) Marsden’s repre-
sentations in her original complaint; (b)
Donnelly’s response to Marsden’s complaint; (c)
Donnelly’s complaint; (d) Marsden’s response to
Donnelly’s complaint. Obviously the Panel knew
about the existence of all four items. One eventu-
ally finds indications elsewhere that it looked at
(a) and (b), but the Panel never states whether it
even looked at (c) and (d).?

Fourth, the Panel fails to state whether there were
inconsistencies in Marsden’s written representa-
tions or between her testimony and the written
representations, which are not even listed. This is
a crucial omission. If the Panel had indeed spent
this effort, it is not really credible that all three
members forgot to mention such an important
step.

Fifth, the Panel never seems to take into account
that it might be dealing with a well-planned lie, for
the PR describes no measures to protect against
this possibility. No transcripts of the testimony
were made, nor did the Panel review the recordings.

In summary, the Panel seems impressed by such
superficial things as Marsden’s story being “rich
in detail,” while failing to notice that the story
was amazingly impoverished in observable de-
tail.’® For most of the alleged assaults, even the
supposed dates of occurrence are missing. There
is no indication that the Panel looked for discrep-
ancies, so the fact that it never found them can
scarcely be evidence that Marsden’s representa-
tions were consistent.

9  Presumably they used (a), but thereis no clear delineation as to which charges were contained there and which charges were
added later. There is reference to (b), which was handled in an irregular manner (PR, p. 3). The Panel makes no reference to
(c) and (d), even though they knew of the existence of such documents. There is no listing of the documents used, nor is there
any chronological listing of all the charges. This is highly irregular since such listing of evidence and charges was recom-
mended by Braha (March 1997) in her training lecture and is found in most other Panel Reports dealing with complicated

cases (SFU FOI, Sept. 3, 1998, docs. 5, 12, 14, 18, 23).
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Panel paragraph 3:
Marsden’s testimony

Ms. Marsden testified that the romantic re-
lationship began at the end of a dance at
the Summer Swim Coaches Conference in
May, 1994. From then until mid-Fall, 1994,
the relationship seemed satisfying (al-
though inretrospect she could see the be-
ginnings of the psychological
harassment). It was a friendship only,
which was what she desired. They talked
and went out to lunch occasionally on-
and off-campus. Around November, 1994,
Mr. Donnelly became worried that their
relationship was attracting notice from
members of the Swim Team and others
around the SFU pool, and he began to in-
sist on secretiveness and meetings at his
home, away from SFU. When Ms. Mar-
sden confronted him about this, Mr. Don-
nelly replied that he didn’t want people to
know because it would be a conflict, but
didn’t clarify any further.

The Panel fails to focus on the issue at hand, even
when the issue is critical. Marsden’s opinion of
the relationship and what she desired are largely
irrelevant to proving whether a relationship ex-
isted. Marsden’s characterization of the relation-
ship is totally irrelevant if the relationship did not
exist. Even in assessing this most crucial issue, the
Panel seems to be easily sidetracked.

What is far more relevant are things such as
where she claimed they went. Who paid? Was it
cash or credit? What about credit card receipts? If
they ate frequently on campus, why are there no
witnesses who knew them? Surely at this point,
such questions are far more relevant than Mar-
sden’s retrospective claim of the beginnings of

psychological harassment. This clearly gainsays
the Panel’s self-proclaimed effectiveness. As
noted above, the Panel then asserts:

Around November, 1994, Mr. Donnelly
became worried that their relationship
was attracting notice from members of the
Swim Team and others around the SFU
pool, and he began to insist on secretive-
ness and meetings at his home, away from
SFU.

If what is meant is that Marsden told them these
things, the Panel should say this, no more and no
less. Even with Marsden, the Panel should have
distinguished between what she claimed to have
observed and heard, and what she attributed,
which is scarcely evidence. The supposed reason
for Donnelly’s alleged behaviour is simply as-
serted as if the Panel could read minds.

The great fallacy is that the Panel is assuming the
relationship existed. This is completely wrong,
since this is what the Panel is supposed to be try-
ing to prove. Such a patently circular approach in-
dicates that the Panel is failing to give the issue
fair consideration.

Panel paragraph 4: Witness #8

Witness #8, a friend of Ms. Marsden, testi-
tied that Ms. Marsden had talked with him
about her relationship with Mr. Donnelly.
He did not provide a date when he first be-
came aware that they were dating, but did
mention that in October, 1994, she left a
Halloween Party early in order to see Mr.
Donnelly. He also observed that it became
more difficult to see her socially, as she

10 For example, Marsden claimed that Donnelly had once assaulted her in his office. The date specified for this event is July of
1995. This is the only alleged offense for the months of July and August, so one would think this a memorable event. Yetina
complaint filed less than four months later, this event is located in time to only the nearest month. No further indication of
date of occurrence is given. The Panel apparently assumes that a lurid description of the event makes up for lack of specific-
ity on the date (PR, p.2). The Panel fails to consider the obvious alternative: that this lack of specificity was due to Marsden’s

not being sure for which nights Donnelly had alibis.
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seemed always busy with plans with Mr.
Donnelly.

The PR fails to give a clear account as to what Wit-
ness #8 actually said. He never saw Marsden and
Donnelly on a date, nor did Donnelly tell him, or
else this surely would be mentioned. There is no
indication he had ever seen Donnelly. Just when
and how did he become “aware”? Does he claim
to know this himself? If so, what is his evidence?

Let us go on. How does the witness know that
Marsden left a Halloween party early, “to see
Donnelly?” (Is he clairvoyant?) Also, just how did
Witness #8 know that Marsden was busy with
plans with Donnelly? And what does “being busy
with plans” mean? Was Marsden supposedly ac-
tually going places with Donnelly, or was she
planning to go places with Donnelly? Or was she
was brushing Witness #8 off? (Such things have
been known to happen.) There is no indication of
any evidence that Witness #8 saw anything that
would indicate that what Marsden claimed was
true.

The Panel gilds the testimony outrageously when
the PR asserts that Witness #8 knew these things
to be true in the section supposedly proving that
the relationship existed. Further, since Witness #8
is cited as knowing things he could not know, we
can not even be sure that he really observed Mar-
sden leaving the Halloween party. Maybe Mar-
sden simply told him that also. Still, it really
makes no difference, since the witness does not
report seeing anything remotely probative.

We learn right away that the Panel fails to distin-
guish between observation and speculation, since
the PR describes the latter with language appro-
priate for the former. There is something terribly
wrong about referring to what is to be proved as
factual in the very argument that is supposed to
establish that the thing is factual. It is as if a stu-
dent had invoked the Pythagorean theorem in the
midst of the proof of the Pythagorean theorem,
only with vastly more harmful consequences.

Panel paragraph 5: Witness #7

Witness #7, a friend of Ms. Marsden, testi-
fied that they had discussed the relation-
ship virtually from its start in May 1994.
She had just returned to Vancouver, and
they were forming relationships more or
less in parallel. The commonality led to
long discussions about how they were
handling aspects of the respective rela-
tionships, as they developed beyond ca-
sual friendships. Witness #7 testified she
had noreason to doubt that Ms. Marsden’s
relationship with Donnelly was genuine.
While Ms. Marsden seemed to genuinely
like and respect Mr. Donnelly, there were
times when she was troubled, wondering
if he was acting in her best interest or in his
own self-interest. Witness #7, too, com-
mented that Ms. Marsden became much
less available socially, due to spending
time with Mr. Donnelly.

Once again, the Panel starts off by assuming the
existence of what is to be proved, as circularities
abound. Next we come to the drivel of the second
and third sentences, which would be amusing,
were this not so dangerous. What does the wit-
ness have to tell us that the Panel thinks is impor-
tant? Specifically, Witness #7 had “no reason to
doubt” the relationship was genuine. That some-
body has “no reason to doubt” is scarcely evidence.

Moreover, such a statement by the Panel clearly
indicates that the burden of proof is in the wrong
place. The question should be whether Witness #7
had observed anything that would enhance belief
in Marsden’s story. Information of this kind is
conspicuous by its absence. Witness #7 really has
nothing positive to offer except what Marsden
told her.

Panel paragraph 6: Witness #6

Witness #6 recalls talking with Ms. Mar-
sden about the relationship from Fall,
1994. As she was a member of the SFU
Swim Team at the time, and coached by Mr.

Liam Donnelly's Conviction by Prejudice

The Fraser Institute



PUBLIC POLICY SOURCES, NUMBER 25

Donnelly, she deliberately cut Marsden
off in order to avoid hearing details which
she felt would be a conflict.

Surely this is not much and not very relevant. It
suggests that the Panel was anxious to accommo-
date Marsden in building up the witness count on
this issue.

Panel paragraph 7: Witness #5

Witness #5, Ms. Marsden’s sister, recalls
being told about the reconciliation at the
Summer Swim Coaches Conference
within days of the event. On many occa-
sions she observed Ms. Marsden leaving
late at night to visit Mr. Donnelly, return-
ing in the wee hours of the morning.

Even ignoring the obvious problems of bias, we
find that the witness offers little of substance. Un-
less she is blessed with clairvoyance, the witness
did not see Ms. Marsden leaving, “to visit Mr.
Donnelly.” That is just something the witness and
Panel are assuming. Once again, speculation is el-
evated to evidence. Nor are we even told when
during the supposed 16-month relationship these
nocturnal excursions supposedly took place.

Panel paragraph 8: Witness #4

Witness #4 worked with Ms. Marsden be-
tween October, 1994, and April, 1995, and
learned about the relationship with Mr.
Donnelly in the course of casual conversa-
tion. They talked about recent dates, and
she observed Ms. Marsden talking to Mr.
Donnelly by cellular phone, early in the
morning before the start of work. Earlier,
in Summer, 1994, Ms. Marsden had men-
tioned to her that she was dating Mr. Don-
nelly. Witness #4 also testified that prior to
October she had often seen Ms. Marsden
and Mr. Donnelly together in his office, for
2 - 3 hours at a time. Sometimes they
would be conversing, other times he’d be
working and she’d be studying or reading
the newspaper. Mr. Donnelly definitely

did not seem uncomfortable with her
presence. Sometime in Spring, 1995, she’d
asked Mr. Donnelly about the relation-
ship: he’d flatly denied it. She had be-
lieved Ms. Marsden (in her words, “I
found the notion of Rachel misunder-
standing what their relationship was, ab-
surd.”), and assumed Mr. Donnelly
denied the relationship because it would
be a conflict given his position as Head
Coach. Around this time, she’d realized
that sheno longer saw Ms. Marsden in Mr.
Donnelly’s office. His comment was that
Ms. Marsden had been annoying him. Ms.
Marsden had told her roughly the same
thing, but added that Mr. Donnelly gave
her specific times when she was permitted
to come by, phone or visit.

Preliminary Comments on Testimony

Once again, the Panel assumes what needs to be
proved. If the Panel means that Marsden told
Witness #4 about the claimed relationship, then
the PR should say this. Even if accurate, the testi-
mony about the cellular phone conversation
proves nothing probative. There is no evidence
cited that indicates Donnelly was on the other
end, or that Witness #4 heard anything that indi-
cated a romantic relationship, or even that Don-
nelly ever called Marsden. Nor are we even told
how often and how much she supposedly talked
to Donnelly. So the Panel cites nothing probative.

Presence of Marsden in Office

Finally, after four witnesses, we have something
substantive. Donnelly let Marsden stay in his of-
fice for long times. This could conceivably be
something relevant that Witness #4 observed.
Still, there are problems with the Panel’s report of
the testimony of the witness. She claims that she
had seen Ms. Marsden and Mr. Donnelly together
in his office 2 to 3 hours at a time. Just how did the
witness do this? Was she there too? Who else was
there? Did she monitor the door? All this is
sloppy, but not surprising, since witnesses seem
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to know things in mysterious ways. Since this
Panel fails to distinguish between observation
and hearsay, it is likely that much of the “observa-
tion” was augmented by things the witness
guessed or was told.

The next point is that Witness #4 noted that Don-
nelly indicated he had banned Marsden’s office
visits and said that they annoyed him. The wit-
ness points out that Donnelly did eventually ex-
clude Marsden although she assumes (based on
no evidence other than Marsden’s word) that the
prohibition was limited. The key point is that
there was a ban or strong limitation on Marsden’s
visits, which is actually confirmed to some degree
by Donnelly’s statement, by Marsden’s statement
to Witness #4, and by Witness #4’s own observa-
tions.

Donnelly’s Denial of Relationship

We find that Witness #4 asked Donnelly about the
alleged relationship and Donnelly, according to
this witness, “flatly denied it.” Note he did not
say something like: “it was over,” or “not that big
adeal,” or “was exaggerated.” He flatly denied it.
So here we have contemporaneous assertion of
what was to be his later position, something that
carries great weight when made by Marsden, but
apparently no weight when made by Donnelly.

Witness #4 said she did not believe him, which of
course is really beside the point. In real courts, fa-
vourable testimony coming from a hostile wit-
ness is often regarded as better than similar
testimony from friends. Yet here the Panel takes
the opposite view, which is highly prejudicial.

Witness #4 asserted that “I found the notion of
Rachel misunderstanding what their relationship
was, absurd.” Not only is this a conclusion of the
witness, but witness and Panel are attacking a
straw man. The issue is whether Marsden was ly-
ing, not whether she misunderstood. This exam-
ple illustrates one of the many pitfalls of opinion

evidence, since the opinion was based on a false
assumption of what the alternative hypothesis
was.

Further, we are told that Witness #4 “assumed
Mr. Donnelly denied the relationship because it
would be a conflict given his position as Head
Coach.” Thus, Donnelly’s contemporaneous as-
sertion is rejected based on the speculation of
Marsden’s witness, while every report of Mar-
sden’s assertion is regarded as strengthening her
case. This is a completely biased approach. And
once again, what the witness assumed is not evi-
dence.

Panel paragraph 9: Witness #3

Witness #3, Ms. Marsden’s employer at
the time, testified that she’d known Ms.
Marsden had a boyfriend from around
June, 1995. While the relationship struck
her as unusual for the seeming lack of time
together, there was an appropriate level
of, in her phrase, “couple knowledge” for
a serious relationship. She never doubted
the relationship was real.

Barring clairvoyance, the PR once again gilds the
testimony by claiming the witness “knew,” when
all this can possibly mean is that Rachel Marsden
told her this. Such pervasive abuse of evidence
cannot be attributed to a simple lapse or an hon-
est mistake. The only real observation here is that
Marsden appeared to spend little time with this
supposed boyfriend who is not even identified as
Donnelly. Although minor, this is the only coher-
ent empirical point cited by the Panel. Yet this
possibly real information is swept aside by citing
what Witness #3 believes, based on “couple
knowledge,” which is utter babbling.

And finally once again, the witness’s faith is not
evidence. Her lack of doubt may be merely an in-
dication that the witness never considered any
other possibility. But more important, her opin-
ion is not evidence. The only relevant observation
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cited actually weakens Marsden’s case. Still, the
Panel seems to be so set on conviction that this
worthless testimony is taken as evidence of Don-
nelly’s guilt.

The next paragraph of the Panel Report goes on to
Witness #1, since Witness #2 is not cited on this is-
sue. The implication of this lack will be examined
later. We now go to the next paragraph of the PR,
which considers the testimony of Witness #1.

Panel paragraph 10: Witness #1

Witness #1 testified that she’d seen Ms.
Marsden and Mr. Donnelly together
around SFU while she was a member of
the Swim Team, but had the preconceived
notion that he was just putting up with
her. However, other people around the
pool area seemed always to be wondering
what was going on between them. Imme-
diately at the end of her competitive ca-
reer, she had gone on a single date with
Mr. Donnelly, at his instigation. In the
course of the date, they had discussed Ms.
Marsden briefly. Mr. Donnelly described
her as having a crush on him, and said that
she would be angry when she found out
they had gone out together. Subsequently,
she had been contacted by Ms. Marsden to
be a witness. She now tended to believe
Ms. Marsden’s version of events, but
found the whole situation difficult. She
stated that she liked and respected Mr.
Donnelly, but that she gave Ms. Marsden’s
story credibility because her descriptions
of his house and mannerisms matched her
own experience.

Basic Implications of Testimony

The abuses of evidence get worse and worse. Gos-
sip suddenly becomes evidence as we hear that

. other people around the pool area
seemed always to be wondering what was
going on between them.

Also it would seem that either the Panel or the
witness is engaging in hyperbole in a situation in
which literal accuracy is crucial (or would be
were the evidence probative). If such exaggera-
tions are blithely reported as evidence, other less
obvious exaggerations may have been taken as
literal representations. And just how did Witness
#1 know what these people were always wonder-
ing about? (Clairvoyance again?) Let us just leave
this by noting that rumours, speculation, and what
the witness was persuaded to believe are not evi-
dence.

The only evidence that Witness #1 gave is that
“Ms. Marsden’s . . . descriptions of his house and
mannerisms matched her own experience.” Her
opinion of what this might mean is not evidence.
No details are presented here, and the witness
does not sound terribly decisive. Even assuming
witness accuracy, there are at least three other
possibilities: (a) Marsden obtained descriptions
from someone else who had been in the house; (b)
Marsden had been in the house on some sort of
visit that did not indicate a 16-month romantic af-
fair; (c) Marsden formed her descriptions in part
after talking to the witness. Yet the Panel consid-
ers none of these possibilities, nor makes the
slightest effort to preclude them.

A Major Problem

Further, there is a huge weakness here that the
Panel conveniently omits at this point. A later
page of the Panel Report contains the following
remarkable sentence:

From a tour of Mr. Donnelly’s house, Wit-
ness #1 was able to provide some verifica-
tion of Ms. Marsden’s description of the
bedroom furnishings, but admitted that
her memory was becoming confused with
descriptions from subsequent conversa-
tion with Ms. Marsden. (PR, p. 14)

Instead of following up this intriguing sugges-
tion, our Panel blissfully assures us that:
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(Her confusion, however, does not detract
from the testimony of other witnesses).

Then the Panel drops the subject and goes on to
other things, which is wholly inappropriate. This
“confusion” indicates that much of the testimony
of this witness was suggested to her by Marsden.
At the least, this problem gainsays the arguments
made earlier that Witness #1 helps prove the exis-
tence of the relationship.

Panel paragraph | I:
Panel’s summation of evidence

From the witness testimony, it seemed
clear that a relationship existed, starting in
May, 1994, as Ms. Marsden testified.

Although there is plenty more to come, the re-
maining PR material is all predicated on the pre-
sumption that the alleged romantic relationship
existed. The PR follows with material on duties of
swim coaches and discussion of the exploitive na-

Analysis of Report

Synthesis of positive evidence

If we wish to make anything out of the evidence
we have no choice but to try to perform a syn-
thesis that should never have been left as an exer-
cise to the reader. Bringing in seven more or less
true believers proves nothing per se, since seven
times zero equals zero. Let us ignore the non-evi-
dence (e.g., opinions, suppositions, puffery, etc.)
and then see what we have left.

Numerous Assertions that Marsden
Claimed a Relationship

What most of these numerous witnesses provide
is that Marsden told them that such a relationship
existed. This fails to prove that what Marsden

ture of this supposedly now firmly-established
relationship. Everything else is interpreted in
terms of the relationship having been proved to
exist, so that all other evidence, no matter how
weak, is amplified by this supposed proof. Mar-
sden is vindicated and should be henceforth be-
lieved. Moreover, this supposed vindication is
taken as being so strong that from hereon Donnel-
ly is assumed to be a liar who is to be condemned
even for the offense of denying his guilt (PR, p.
19).

Yet this watershed decision is reached in a leap
and a bound. The Panel makes no effort to show
how the testimony mandates the conclusion.
None of the problems are addressed at all. Nor
does the Panel even indicate which of the cited
items are supposed to be probative. In view of the
obvious limitations of the evidence, this lack of
synthesis alone should have been grounds for re-
jecting the findings of the PR.

said was true. If we generously assume that the
witnesses were truthful and accurate in their
memories, all that such testimony shows is that
Marsden claimed that such a relationship existed,
which could be consistent with such a relation-
ship existing or such a relationship being fabri-
cated by Marsden. Such evidence fails to
discriminate between the two possibilities.

There was also evidence that Donnelly had de-
nied the relationship and no evidence whatsoever
that Donnelly had admitted to the alleged rela-
tionship to anyone, even in any unguarded mo-
ment long before the charges were made. What
reason should there be to assume that one has
more credibility than the other? Further, as a per-
son with an honourable career, being the accused,
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and with by far the most to lose, Donnelly should
have been given some benefit of the doubt.

Numerous Conclusions of Witnesses

A second class of evidence is conclusions of wit-
nesses, which simply are not evidence for a num-
ber of reasons. Real courts in reputable countries
invariably exclude such evidence, yet the Panel
seems to think this is a higher form of evidence,
which is totally wrong. This suggests that the
Panel was being given incredibly bad advice by
Anita Braha.

There are many reasons for excluding such evi-
dence, which should scarcely require enumera-
tion. Allowing such evidence permits anything
that formed the opinion to sneak in, whether it be
repeated gossip, prejudice, inattention, poor rea-
soning, or reasoning based on insufficient infor-
mation. If witnesses have reasons based on fact, it
is the tribunal’s duty to elicit the facts and then
determine whether these facts support the con-
clusion.

Real evidence is better if it comes from someone
who has no opinion on the larger issue being con-
tested. In such a case, the person with no axe to
grind is more likely to give a neutral account of
what happened. Relevant admissions from a
somewhat hostile witness are more credible than
lavish testimonials from true believers.

Actual Evidence

There are some bits of actual observation that go
beyond what someone believed or assumed; they
will now be reviewed.

a. Witness #8 (maybe, it is not clear) saw Mar-
sden leave a Halloween Party early, yet
there is no evidence as to where she went or
whether Donnelly was there."!

b.  Witness #5 claims that Marsden left at night
and returned in the wee hours of the morn-
ing. There are four major weaknesses here:
(1) the source (Marsden’s sister); (2) the lack
of specificity (as to when and how often); (3)
the lack of observation where she actually
went; and (4) the lack of any observation of
Donnelly’s actions.

c.  Witness #4 observed Marsden talking on the
telephone, but there is no indication that
Donnelly ever called Marsden. Further, the
Panel offers no evidence that Donnelly was
on the other end of the line, let alone that he
said anything that would indicate the exis-
tence of a romantic relationship.

d. Witness #4 observed that Marsden stayed in
and around Donnelly’s office a lot (although
circumstances and times were unclear). Yet
Witness #4 also testified to subsequent limi-
tations or exclusions, backed by observa-
tion, a statement from Donnelly, and a
statement from Marsden.'?

e. Witness #1 offers supposed indirect evi-
dence, which proves little if valid to begin
with. But on top of this, the witness at least
partially recanted saying that she had diffi-
culty distinguishing between what Marsden
told her and what she actually remembered.

Overall, this is extremely meagre. The only item
of substance is (d), but as noted before, there are

11 Actually, this would notbe enough. If Marsden had gone to one of Donnelly’s usual haunts, one might normally expect him

to be present, so there would have to have some additional evidence that Marsden was expected or welcomed.

12 Itisvery strange that only one witness is cited on what should have been an easily observable series of events. Further, if the
Panel is trying to use this to impeach Donnelly’s credibility, there should be a citation concerning Donnelly’s claim on this is-

sue.
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both weaknesses and counter-balancing informa-
tion. The office visiting is not pinned down sol-
idly. Only one witness testifies to this, and how
she knew this to the extent claimed is never ex-
plained. This failure is compounded by the
Panel’s consistent inability to distinguish be-
tween hearsay, speculation, and actual observa-
tion.

Contrary evidence

Even in the midst of Marsden’s own evidence,
there were three important clues that could have
alerted the Panel to the possibility of a manufac-
tured relationship.

Relationships in Parallel

The first counter-indication is the “forming rela-
tionships in parallel” of Witness #7. This awk-
ward phrase suggests the possibility that Marsden
first invented the relationship to impress her re-
turning friend. As far as the Panel determines, the
alleged relationship with Donnelly does indeed
coincide with the return of the friend. The rela-
tionships supposedly just happened to go in par-
allel paths (but of course with no double dating).
Although speculative, the alternative is more co-
herent, relying less on gratuitous coincidence
than what the Panel takes for truth.

Coaching of Witness

The Panel obtained evidence that Witness #1 was
apparently coached to a considerable degree by
Marsden, so that at least some of her corrobora-
tive testimony had been planted by Marsden.
Witness #1 had enough integrity and mental in-
dependence to recognize what had happened
and to communicate this to the Panel.

What do the Panelists do with this? They are so
biased that even as they mention it, they brush it
off by saying that it does not affect the other wit-
nesses. This is doubly wrong. First, the case for

the existence of the relationship depended on
Witness #1. She was one of the supposed inde-
pendent witnesses, resulting in the diversity of
accusers. She was the only one of the seven cited
witnesses who was supposedly testifying mostly
to things other than what Marsden had said. But
if Witness #1 was coached, then surely her posi-
tive testimony should be disregarded.

Moreover, the Panel made no apparent effort to
determine how much this witness had been
coached. Nor did the Panel question other wit-
nesses on this issue. Having found that one wit-
ness was coached by Marsden, the Panel should
have considered whether other witnesses had
been similarly coached as Marsden “helped them
remember.” Yet the Panel simply ignored the
possibility and moved on. There is no indication
in the Report that the Panel was very curious
about the coaching of Witness #1, let alone other
witnesses. This is inexcusable.

A Discrepancy

Although beliefs of witnesses are useless as pri-
mary evidence, they sometimes can help in chal-
lenging witnesses. With this in mind, let us repeat
the following statement of the Panel’s summary
of Marsden’s testimony:

It [the relationship] was a friendship only,
which is what she desired. They talked
and went out to lunch occasionally on and
off-campus.

This is anomalous, since the terms “friendship
only” and “romantic relationship” appear to be
mutually exclusive, especially in this context.
Suppose we try to put a favourable construction
on this discrepancy by assuming that this was
presented as being a somewhat light romantic re-
lationship that heated up later on, and somehow
this shading got lost. Still there is a discrepancy
somewhere. Either the Panel was very sloppy, or
Marsden was inconsistent.

Liam Donnelly's Conviction by Prejudice
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If, from May to October of 1994, the relationship
was one of “friendship only,” then there wasnot a
16-month romantic relationship as indicated else-
where throughout the report. Further, much of
the case seems to depend on the permitted office
visiting, yet the cited testimony largely confines
this permitted office visiting to the supposed
“friendship only” period, which anomaly the
Panel simply ignores.

It gets worse. We find that the first of the sup-
posed 7 assaults is alleged to have occurred at the
conference when the relationship began. So the
story is as follows:

1. Donnelly and Marsden patched up their for-
mer quarrel at the coaches” conference and
initiated a romantic relationship at that time
(noted throughout the Panel Report).

2. At the same conference, Donnelly suppos-
edly sexually assaulted her, and this is one
of the many offenses for which the Panel
convicts him (PR, p. 2).

3. Marsden showed her displeasure at this as-
sault by telling her returning friend about
her new romance and by hanging around
Donnelly’s office as much as possible.

4. Marsden later characterized the relationship
as one of friendship only, despite claiming
she was molested at the very start of the rela-
tionship.

Now here are significant contradictions found
simply by comparing the overall allegations to a
paragraph highlighting Marsden’s testimony. Yet
this contradiction is not even acknowledged, let
alone dealt with in a satisfactory fashion. One has
to suspect that contradictions not evident from
the Report were also missed, and that the Panel-
ists found no contradictions because they failed
to search for them.

Diversity and quality of witnesses

Nature and Source of Evidence

The Panel asserts that the testimony is “all the
more compelling” because of the great diversity
of witnesses and their supposed lack of closeness
to Marsden. Independence of witnesses might in-
deed be important if they were supplying inde-
pendent observations of something indicative,
but in other cases such independence adds little.
If four witnesses had claimed to have seen the
same probative piece of evidence (e.g., Marsden
and Donnelly téte-a-téte on fajita night at the
Lone Star), independence of witnesses would en-
hance the quality. However, if the four witnesses
testified that Marsden told them that she and
Donnelly once went to the Lone Star, the inde-
pendence of the witnesses adds nothing. With the
vast majority of items, independence of witnesses
is meaningless since Marsden is the ultimate
source for the information provided.

Examination of Panel Assertion

Still, let us indulge the Panel and look at their
supposed reasons for believing that supposed in-
dependence of witnesses adds great credence to
the accusations against Donnelly. First, Witnesses
#7 and #8 are friends of Marsden of long standing,
who also serve as character witnesses (PR, p. 15).
Then Witness #5 is the sister of Marsden, some-
thing the Panel conveniently omitted in their dis-
cussion of quality of witnesses.

Witness #3 seems elsewhere to have been Mar-
sden’s principal supposed confidante in the case
(PR, pp. 15, 16). Thus itis difficult to ascribe much
independence to her. But still it does not really
matter, since Witness #3 never even met Donnelly
and is not cited as confirming anything other than
what Marsden told her (see “Panel paragraph 9”
and PR, p. 24).

The Fraser Institute
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We next turn to Witness #6. Although no indica-
tion of closeness is given in the Panel Section 6, it
is noted elsewhere (PR, p. 24) that this witness
was a long-standing friend of the Marsden fam-
ily, and that her relationship with Rachel Mar-
sden had become closer in the last four years.
Hence, this witness clearly was not independent.

Finally, we come to Witness #1, the last of the 7
cited witnesses, with perhaps the best apparent
claim to being independent. Yet we have already
seen that this witness volunteered that her testi-
mony had been coached by repeated conversa-
tions with Marsden. This obviates any claim that
her “independence” enhances Marsden’s case.

In summary, of the 7 witnesses cited to prove the
supposed existence of the relationship:

a. Onewas a friend and supposed confidant of
Marsden who had never met Donnelly.

b. Two more were long-standing friends of
Marsden who never met Donnelly.

c.  Another was a long-standing family friend
of the Marsdens as well as being a close
friend of Rachel Marsden.

d. Another was a friend of Marsden who dou-
bled up as a character witness.

e. Another was the sister of Rachel Marsden.

f.  Another admitted that her testimony had
been extensively coached by Marsden.

This accounts for all seven of the cited witnesses.
Thus, the Panel’s claim that independence of wit-
nesses makes the case “all the more compelling”
is utterly bogus.

A Further Anomaly

One more item in the diversity of witnesses argu-
ment needs to be considered. In trying to tout the
diversity of witnesses claim, the Panel asserts
“one [witness] met Ms. Marsden face-to-face for
the first time while testifying” (see “Panel para-
graph 27).

Careful readers might wonder which one that
could be, since each of the 7 witnesses repeat
what Marsden told them in person. All seven wit-
nesses are indeed represented as having repeat-
edly talked to Marsden before the hearing.

Therefore, the above statement must refer to Wit-
ness #2, who is not even cited in the supposed
proof of existence of the relationship.!® Thus, an
uncited witness is used to gild the supposed inde-
pendence of witnesses used to establish the exis-
tence of the relationship. When we see that all
three Panelists overlooked such a patent fallacy,
we have strong reason to believe that the evi-
dence analysis was nothing more than a be-
lief-justifying ritual.

Basic points in Donnelly’s favour

The question being considered here is whether
the Panel obtained and displayed sufficient evi-
dence to convict Donnelly. Therefore, in this anal-
ysis it is unnecessary to prove whether failures
are due to lack of existence of the evidence, or fail-
ure in those gathering and assessing the evidence.
With this basic principle in mind, I will note three
positive points in Donnelly’s favour, all of which
can be argued from the Panel Report itself.

13 Her purpose was to regale the Panel with stories about Donnelly’s high school sex life, none of which involved anything
other than consensual and open relationships (PR, p. 13). There apparently is no limit to how far back the Panel can go.

Georgy Porgy better stay away.
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Lack of Observation

The Panel notes that in this supposed 16-month
relationship, no one ever saw them dating. Then
the Panel drops the point, accepting Marsden’s
assertion that this was because Donnelly wanted
it secret. Yet according to what the Panel recited
of her own story, the alleged relationship did not
become secret until November 1994. So we have
(according to Marsden) a 6-month relationship
that was open, yet during which no one saw them
on a date. This is a thin story, even for the last 10
months. Surely someone would have seen them
together. But the first part is truly remarkable:
they were supposedly dating openly, yet no one
ever saw them on dates.

The Panel gives a mild nod to the overall diffi-
culty, yet goes on and on about testimony of wit-
nesses that have little or nothing to say other than
what Marsden told them. The PR blithely accepts
Marsden’s unsupported assertion that Donnelly
imposed secrecy, yet fail to grapple with the
6-month period when the alleged relationship
was supposedly open, during which no one saw
them on a date. In lieu of seeking such evidence or
wondering about its absence, the Panel decided
that such evidence can be replaced by testimoni-
als from believers.

Donnelly’s Denial

If Donnelly had dated Marsden, he would have
been foolish to deny it, since this would not have
been an offense under the policy. Even if guilty as
charged, Donnelly’s best and safest line of de-
fense would have been to admit that the relation-
ship existed, but to claim that nothing abusive or
non-consensual occurred. Marsden’s story was
clearly vulnerable on other grounds, such as the
claim that she kept coming back for more even af-
ter supposedly being abused.

By denying the existence of the relationship, Don-
nelly was shifting the battleground from things

difficult to prove, even if true, to things that
would ordinarily be easy to prove, if true. This
makes sense only if Donnelly was certain that evi-
dence of the relationship did not exist. The only
way he could be really certain was that the rela-
tionship was a fabrication, just as he claimed. The
Panel completely ignores this point, despite their
knowledge of Donnelly’s denial.

Lack of Physical or Documentary
Evidence

A gaping hole in the case is the lack of physical
evidence. In real relationships of this supposed
duration, abundant evidence would normally ex-
ist. Consider the sorts of things that could easily
establish the existence of a relationship.

a. Receipts documenting where they went
(show, restaurant, etc.);

Written note, letter, or card (or even e-mail);
c.  Photograph, recording, or video;

Traceable present (e.g., Donnelly buying her
something);

e.  Phone answering message or recording.

One has to assume that if Marsden had such evi-
dence she would have used it, so that the reason
for her not using it was that it did not exist. This
non-existence of such evidence immediately fol-
lows if the relationship did not exist, and, simi-
larly, is extremely difficult to explain under the
premise that the relationship did exist.

Yet the Panel completely ignores this huge diffi-
culty in Marsden’s case. In the Panel Report sec-
tion supposedly proving the existence of the
relationship, no physical or documentary evi-
dence of any kind is referred to. None of the types
of things listed above are used in any way in the
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supposed proof of the case, yet the Panel does not
even note their absence.

Review of all evidence

Let us briefly review what we have as evidence
and what can be reasonably inferred from it. I will
list the points by categories along with comments
concerning its probable worth.

1. All the material on beliefs, suppositions, ru-
mours, etc. is simply not evidence, at least in
real courts in reputable countries. It should
be ignored.

2. If contemporaneous assertion is evidence,
then it is clear from hostile witnesses that
Donnelly also made a contemporaneous as-
sertion to the contrary, so there is at best a
standoff here.

3. The Panel assertion that Marsden’s testi-
mony was adequately tested is simply an as-
sertion without any support. Further, there
is considerable internal evidence in the Re-
port that indicates the Panel was ineffective
in their examination of Marsden on this is-
sue, and failed miserably to press her on nu-
merous major difficulties.

4. As noted above, the empirical evidence
scarcely proves anything other than that
Marsden hung around Donnelly’s office for
some time period. Even this point is not
pinned down, being based on imprecise tes-
timony from one witness. In addition, the
same witness provides evidence that Don-
nelly eventually banned the office visits.

5. The remaining observations are of negligi-
ble import. Marsden (maybe) left a Hallow-
een party early, Marsden went out, Marsden
talked on the telephone, with no observed
links to Donnelly, let alone anything indicat-
ing a romantic relationship. The key factor

in all these remaining observations is that no
witness ever observed Donnelly doing any-
thing.

6. The evidence of Witness #1 involving the
description of Donnelly’s bedroom is of
doubtful value to begin with, but then fails
completely due to the problem of Marsden’s
coaching of the witness, which problem was
raised by the witness herself.

7. Donnelly’s denial should be given high
credibility because it makes strategic sense
only if it is true.

8.  The absence of any witnesses of dates over
an alleged 16-month relationship is a major
point in Donnelly’s favour, especially since
Marsden claimed that the relationship was
clandestine for only the last 10 months.

9.  There was no physical or documentary evi-
dence (cards, notes, pictures, etc.) that
would implicate Donnelly. This is a huge
point in Donnelly’s favour.

The only points that favour existence, even on
balance, are possibly 3, 4, and 5, but as explained
previously, one has to be generous to the Panel to
count points 3 and 5 as being probative at all.
Point 4 is the only real point in Marsden’s favour,
albeit a weak one in view of all the limitations.
Point 6 is scarcely a point in Marsden’s favour,
since her own witness indicated that her testi-
mony was coached by Marsden, which suggests
manufacturing of evidence. This is the total of all
evidence cited by the Panel to prove the existence
of the relationship.

In contrast, the last three points are significant.
Point 7 is at least a good point against the exis-
tence of the relationship. Point 8 is very strong,
and point 9 is almost compelling in itself. A real
relationship of the type described should have
been easy to prove, either by direct observation or

Liam Donnelly's Conviction by Prejudice
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even more clearly by authenticated documentary
evidence. The reason for the inferior evidence is
that the superior evidence did not exist, and the
reason for the lack of superior evidence is that the
relationship did not exist.

This analysis shows that the Panel never came
close to proving an absolutely essential part of

Prejudicial Treatment

Basic prejudices

Prejudices are reflected throughout the Panel
Report. When Donnelly says something,
people just hear what Donnelly says (at best).
When Marsden tells people things, the hearer of-
ten “learns” or “becomes aware.” Even in ad-
dressing the issue of whether a relationship exists,
the Panel cannot resist tossing in gratuitous preju-
dicial remarks such as “beginnings of psychologi-
cal harassment.”

Opinions, conjectures, rumours, and assump-
tions are regarded as valid evidence whenever
they can be used to hurt Donnelly. Even such bab-
bling as “couple knowledge” is regarded as valid
evidence, so long as it supports Marsden. In short,
it seems that Marsden has punched the right ideo-
logical and emotional buttons and this was suffi-
cient.

Throughout the Report we find much cant and
social commentary about power symmetries that
male persons with any authority over female per-
sons are supposed to feel guilt pangs about. In a
case such as this, such material (even if valid) has
little relevance, since the two versions are too far
apart to depend on such nuances. Yet such mate-

their case. Out of prejudice and gross abuses of
evidence, the Panel leapt to the conclusion that
there was strong evidence of a romantic relation-
ship, when real probative evidence was conspicu-
ous by its absence. Further, the dearth of certain
kinds of evidence strongly indicated that the rela-
tionship was a fabrication invented and perpetu-
ated by Marsden.

rial had great potential for reinforcing prejudices
against Donnelly. This failed to stop the Panel
from doting on this material to such an extent that
real evidence on crucial issues is given far less at-
tention.!4

The framing fallacy

Whenever there are competing theories, evidence
should be evaluated not according to whether it
fits a particular theory, but whether it fits one the-
ory much better than an alternative. Also, the al-
ternatives must be clearly defined and
understood. In addition, one should assign low
potency to evidence that could have numerous
credible explanations outside a given theory.

These principles were ignored by the Panel. First,
the PR assumes many things to be probative by
stuffing them into the frame of Donnelly’s guilt
without considering reasonable alternatives. For
example, the Panel notes that Marsden’s grades
tell over a certain time period and attributes this
to Donnelly’s current or past abuse, when there
could be numerous other reasons for such a grade
decline, such as course difficulty, lack of interest
in subject areas, random variation, other personal

14 For example, we have more than a page on Donnelly’s non-attendance at these hearings (PR, pp. 4, 5), five whole pages on
supposed reasons for jurisdiction, which is full of numerous remarks prejudicial to Donnelly on the factual issues (PR, pp.
5-9), and a purely figurative diatribe on the sufferings Donnelly supposedly inflicted (PR, p. 12).
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problems, and just the distracting nature of the
controversy in the Fall of 1995.15

Further, the Panel fails to consider whether things
it was told make more sense if Marsden’s story is
fictitious. According to Marsden, Donnelly
elected to assault her in his office, even though
she frequently visited him at his home. This is
most strange if true. But it is not as strange if fic-
titious, since it could help Marsden’s case by
making Donnelly conceivably guilty of abusing
his office, to which bait the Panel dutifully
bounded, not even wondering why the event in
question is located in time only to the nearest
month (PR, p. 6).

The Panel rarely puts evidence into the frame of
Donnelly’s denial to see how it fits. Instead, the
Panel often contends that their ability to stuff cer-
tain evidence into Marsden’s case indicates that
Marsden’s claims are true. But the fallacy gets
worse. When considering an alternative, the PR
ignores Donnelly’s claim of no relationship, and
conjures up a straw man of the breakdown of an
existing relationship (PR, p. 16). The Panel then
claims that their knocking down this straw man
helps prove Donnelly’s guilt.!® This argument is
not only unfair, but intellectually dishonest, since
the Panel knew that Donnelly had claimed there
was no relationship (PR, pp. 3, 19).

Selective emphasis

The emphasis on evidence changes greatly de-
pending on the issue at hand, so that evidence
that cuts two waysis allowed to cut one way only.
This technique is invariably used to enhance Mar-
sden’s case. The following are examples of this
approach.

First, if the subject is Marsden’s reliability, she is a
thoughtful, reliable person. If the subject is Don-
nelly’s supposed abuse, she becomes a truly pa-
thetic creature unable to break off a 16-month
relationship that is horribly distasteful to her and
during which Donnelly assaults her at least 6
times, yet she keeps coming back for more.

Second, indications from a witness that Marsden
was 50 to 60 pounds overweight, bloated in ap-
pearance, and with severe acne are indications
merely of how badly Donnelly must be abusing
her (PR, p. 15), but the PR fails to consider
whether the timing is right, nor does it question
whether Donnelly’s alleged pursuit of a person in
the described condition was likely.”

Third, witnesses’ beliefs in Marsden’s story and
credibility are cited as evidence for Marsden’s
credibility, but are not cited as evidence of bias of
witnesses that might reduce one’s belief in the re-
liability of their observations. Further, the Panel
fails completely to consider the possible negative
implication of a parade of believers who provide
so little tangible evidence.

15

16

17

In addition, there are other problems with the supposed grade decline evidence. The last semester of the three was the se-
mester of the controversy, which obviously would be so distracting that one scarcely needs a date rape at the beginning to
explain a grade decline. So we have two semesters left, one of which is a 2.97. Surely the Panel is making a leap in thinking
that a decline that may have been from 3.17 to 2.97 suggests (let alone needs) a trauma of any kind.

They do not even knock down the straw man very well, but the point is that they had no right to set up the straw man in the
first place.

The whole theory of the weight gain has all sorts of difficulties, one of which is that the only offence alleged during this time
period was the supposed final incident of rape which Marsden claimed occurred during the middle of the period of the sup-
posed weight gain, not immediately before. Also, the specifics (50- to 60-pound gain, bloated, severe acne) were observed
only by this one witness, which is strange. And of course, even apart from these difficulties, this whole line of evidence is
scarcely probative.
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Fourth, the Panel is terribly concerned with the
influencing of witnesses, for which it condemns
Donnelly on speculation arising from someone
having seen the potential witness go toward Don-
nelly’s office (PR, p. 18). Yet evidence of witness
coaching by Marsden was shoved aside, even
when volunteered by one of her own witnesses
(see “Diversity of Witnesses Point: First Three
Sentences”).

Fifth, the witnesses are touted as being distant in
the section dealing with independence of obser-
vation, yet closeness of witnesses is taken as a
plus and emphasized much more strongly when
the same witnesses endorse Marsden’s character
(“Panel Paragraph 2,” and PR, p. 15). In suppos-
edly proving the existence of the relationship,
Witness #4 is described merely as someone who
worked with Marsden for six months, yet when
cited on Marsden’s character, she is described as
having known her for three years.

Sixth, prior hostility to Donnelly going back to the
Hyack Swim club and Marsden’s not making the
swim team is considered evidence of Donnelly’s
bad character, but not evidence of biases or ulte-
rior motives of witnesses and accusers arising
from prior disputes (PR, p. 12).

Seventh, rumours and beliefs of a romantic rela-
tionship between Marsden and Donnelly are
taken as evidence of an existence of a romantic re-
lationship (despite indications that Marsden had
fostered the rumours). Rumours and beliefs of
Marsden’s stalking Donnelly are considered as
evidence of a poisoned environment, an offense
which persons creating the offense are summarily
convicted without being asked to give any evi-
dence on their own behalf (PR, p. 19).

Eighth, the Panel accepted at face value the
charge that Donnelly just happened to harass
Marsden the day before her closing speech (PR, p.
18). The Panel never noted that the coincidence
was remarkable. As usual, there is no legitimate
evidence that the alleged event took place, since
the supposed witness never testified. Yet Donnel-
ly was duly convicted on this charge without any
of the judges even questioning the convenience of
the timing.18

This asymmetrical approach to evidence analysis
demonstrates that the Panelists were not really
weighing the evidence. Rather, they were stuffing
it into the framework of their preconceived no-
tions. The supposed evidence analysis is little
more than a facade for prejudice.

Argument from fantasy

The PR often gives the impression that this was a
congregation of the faithful condemning a here-
tic. We find praise of harassment workshops and
chastisement of Donnelly for not having learned
the valuable lessons contained therein (PR, p. 20).
Whether this deficiency is supposedly due to
non-attendance, inattention, or hardness of heart
is not made clear and really does not matter: the
point is that Donnelly is not of the faith. A further
indication of how far the Panel went in indulging
the prosecution is reflected in the following para-

graph:

Ms. Marsden stated that she felt that the
Athletics and Recreation building, and
particularly the pool area, was Mr. Don-
nelly’s territory in keeping with his posi-
tion as Head Coach of the Swim Team. Ms.
Marsden went on to state that, to a lesser
extent, she has this feeling anywhere at
SFU. While the Panel discounts Mr. Don-
nelly’s ability to exert significant influence

18 This belies the contention made by some that Stubbs was the victim of a skilful fraud. Marsden made up her story as she
went along, and she frequently contradicted herself and over-reached, as in this instance, but the prejudices were too great

for her over-reaching to arouse suspicion.

The Fraser Institute

Liam Donnelly's Conviction by Prejudice



PUBLIC POLICY SOURCES, NUMBER 25

on the academic side of the University, the
perception remains. (PR, p. 19)

We could justify persecution of witches in the
same way. Let us paraphrase: “While the Panel
discounts these witches” ability to cause diseases,
the perception remains.” Or why not even,
“While the Panel discounts the existence of an in-
ternational Jewish conspiracy, the perception re-
mains.” Yet here such argument from fantasy
becomes evidence of Donnelly’s guilt rather than
Marsden’s over-reaching. Nor does the Panel notice
the hints of Marsden’s power-tripping attitude that
are reflected in the above statement.!”

Class guilt

The Panel reports that Marsden submitted in evi-
dence a handbook publication called Gender Eg-
uity in Coaching. The Panel then tells us that

Chapter 6 of the handbook, “Sexual Ha-
rassmentin Sport,” deals atlength with re-
lationships between male coaches and
female athletes. It notes that there is a high
likelihood of abuse of power in such a rela-
tionship. (PR, p. 8-9)

Consider the following hypothetical example. An
aboriginal person is on trial for killing his wife,
and the defense claims she was killed by an in-
truder. Lacking evidence of planning, motive, or
efforts at concealment, the prosecution claims
that the defendant killed his wife in a drunken
rage. The defense contends that the defendant
was not a drunkard, was not drunk at the time,
and was not a wife-beater. But in arguing for con-
viction, the prosecution presents a summary of a
study showing that drinking and wife abuse are
serious problems among aboriginal people.

Surely, the Courts would not allow such “evi-
dence,” but if they did, one can only imagine the

cries of outrage that would spew forth from
various friends of justice. Nor would the cries be
inappropriate. Regardless of the merits of the
“study,” it should never be allowed in evidence,
because of its severe prejudicial effect. One could
reasonably conclude that a judge who allowed
such material to be admitted was deliberately un-
fair to the accused.

But if equal justice is to be served, the same right
to be protected from prejudice must also apply to
male swim coaches accused by their former pu-
pils. The material shows that not only were the
amateur adjudicators exposed to extremely prej-
udicial material, but that fairness to the accused
was conspicuous by its absence. The Panel’s cit-
ing of such “evidence” speaks for itself.

Intimidating behaviours

Another charge on which the Panel convicted
Donnelly, and for which Stubbs upheld the con-
viction, was that of “intimidating behaviours.”
The charge consisted of various items supported
by little or no evidence. For example, one claim
was that Donnelly had telephoned Marsden at
her place of work; it would take a presumption of
guilt to infer intimidation from Donnelly’s
merely having called, but what is worse is that
there is no remotely reliable evidence that Don-
nelly called at all. The relevant passage goes

She [Witness #3] reported this [phone call]
to Ms. Marsden who felt it was probably
Mr. Donnelly. Subsequently, Ms. Mar-
sden played for Witness #3 an answering
machine message which she said was Mr.
Donnelly: Witness #3 stated that the voice
had sounded similar but she had no way
to be sure. (PR, p. 17)

The holes in this “evidence” are abundant, but we
need not go through all of them, since despite be-

19 Nor did John Stubbs clue to this possibility when Marsden requested that she participate in selecting the new swim coach

(SFU EQ, Sept. 3, 1998, doc. 20, p. 13).
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ing led, Witness #3 failed to make a positive iden-
tification. Further, there is no proof that the
comparison voice played by Marsden really was
Donnelly’s voice. Finally, the citing of what Mar-
sden “felt” as evidence is so bizarre that it demon-
strates how snugly she was enpouched. Having
shown the worth of this evidence, I will now turn
to the last three paragraphs of this section in
which the reasoning, conclusion, and gratuitous
insult are displayed.

Only the allegation that Mr. Donnelly
called Ms. Marsden'’s place of work in an
attempt to locate her is directly supported
by testimony and evidence presented to
the Panel. On balance of probability, and
given further testimony and written sub-
missions which go to a pattern of intimi-
dating behaviour, the Panel concludes
that this allegation is on balance of proba-
bility true. The Panel concludes that there
is no evidence to dispute the allegation
that Mr. Donnelly followed Ms. Marsden
in his car.

Finding: Based on testimony and evi-
dence, the Panel finds that, on balance of
probability, the allegations of intimidat-
ing behaviours outlined in Ms. Marsden’s
complaint are true.

The Panel is particularly disturbed by the
ongoing pattern of intimidating behav-
iour on the part of Mr. Donnelly. (PR, p.
18)

We should be grateful that the Panelists have
given such a clear window into their minds. The
Panel claimed to have tested evidence for only
one of the items, which evidence is patently full of
holes: it depends on a voice identification that
failed, would have been invalid even if it suc-

ceeded, and would not constitute proof of intimi-
dation even if valid. The Panel finds Donnelly
guilty of following Marsden in his car because of
lack of evidence he did not do it, thus discarding
the fundamental principle of presumption of in-
nocence.?

Despite the absence of evidence and lack of hear-
ings on these charges, Donnelly is convicted,
merely on the Panel’s contempt for him. Their
“reasoning” goes something like this: He is really
bad, so he must be guilty of these additional
things. This shows that he is even worse, so we
are greatly disturbed at his continual bad con-
duct. There is a terrible illogic in all this because
no matter how bad accused persons may be, it
does not follow that they are guilty of any specific
offense.?! Conviction in this manner demonstrates
that fairness was totally absent.

Anything goes

Witness #3 was a roving expert, supplying the
“couple knowledge” determination of the exis-
tence of the relationship from observing one
member of the alleged couple. She also helped the
Panel conclude that Marsden’s being overweight
showed that Donnelly was molesting her. But it
gets worse. She is treated as an authority on date
rape, being cited as follows

Witness #3 states that Marsden began to
open up to her in October, 1995, and con-
fided details of the final incident of rape.
Witness #3 also commented that in her ex-
perience, it was not unusual for a rape vic-
tim to delay reporting the rape. She
described a friend who had been the sub-
ject of a date rape and had delayed report-
ing it because she’d felt that her story
would not be believed. (PR, p. 16)

20 Further insight will be provided later in “Specific Biases in Donnelly Case.”

21 Even the Nazi leaders tried at Nuremberg were found to be innocent, and were innocent, of some of the charges against
them, despite their well-deserved reputations. One cringes at the thought of the ammunition those denying the holocaust
would have been given had the judges at Nuremberg adopted the illogic of this Panel and of John Stubbs.
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Though I find it difficult to express proper con-
tempt for this “evidence,” I will try. In the first
place, the Panel shamelessly gilds the testimony
with all sorts of attributions implying that what
Marsden said is true. This is not even evidence of
contemporaneous assertion, since Marsden
claimed that she had been assaulted for the last
time on September 3, 1995. Witness #3 has no ex-
pert qualifications in this area, so her opinion is
not evidence.

The testimony described in the last quoted sen-
tence is patently irrelevant to the case at hand,
and enormously prejudicial. The mere allowance
of such testimony shows that Anita Braha was not
conducting a fair trial. Such testimony tells us
nothing about Donnelly, but its use is highly in-
formative about the immorality of Braha, and
Panelists Hafer, Eix, and Hinds. The acceptance
of such evidence speaks with authority about the
leader who reviewed the use of such material

“very, very carefully,” yet could still assert that
he was, “unable to imagine what further precau-
tions the University could take to ensure that a
party is accorded a fair and just procedure.”??

Summary

As has been shown above, the Panel’s handling of
evidence is biased throughout. This was shown
by the pervasive slanting of evidence and
through the use of extremely prejudicial material.
The abuses indicate an effect, proving that the
Panelists and their advisor were biased against
Donnelly and contemptuous of his rights to a fair
trial. Further, the abuses suggest a cause whereby
the use of prejudicial material and interpretations
gave the Panelists the illusion they were seeing
cumulative evidence of Donnelly’s guilt when all
they were seeing were reflections of their own
bigotry.

22

Imagine the feminist outrage if a male accused of date rape supported his contention that the alleged victim was lying by

calling a witness to testify to an unrelated case of a woman falsely claiming she was raped.
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Additional Problems With the Case

Additional problems with evidence

Not having access to the original testimony

and submissions, I cannot evaluate
whether there were additional problems. Al-
though audiotapes were made, the University re-
fuses to let anyone other than their own lawyers
listen to them. So we do not know how accurately
the Panel represented what witnesses said. Still,
we can see abundant misuse of evidence along
with abundant evidence of prejudice against
Liam Donnelly. There is good reason to believe
that the Panel was equally prejudiced and incom-
petent in handling things that we could not see.
Since the Panel imposed virtually no standards
for rules of evidence, it is unlikely that it imposed
any standards for examination and interpretation
of witnesses.

Another very suggestive problem is that the
Panel Report never systematically lists the evi-
dence used in their report in any way, even
though such lists were usually provided in other
cases, and Braha recommended such listing in her
training lecture (Braha, March 1997). Despite this
anomaly, John Stubbs did not look at the original
evidence, claiming it was not his job, even though
in another case he claimed to have read original
evidence (Fournier, June 11, 1997; SFU FOI, Sept.
3, 1998, doc. 11, p. 1). Of course, with the wide-
spread secrecy, Donnelly would not have known
that these actions were inconsistent with proce-
dures in other cases.

Contradictions

SFU had in its possession information indicating
that Marsden was not a trustworthy witness. In
the arbitration the SFU representatives admitted
that

The findings of the harassment panel were
based on Ms. Marsden’s credibility. Incon-
sistencies between her statements before
the panel and her response to Mr. Donnel-
ly’s harassment complaint cast doubt on
her credibility. (Kelleher, July 23, 1997)

Despite the moderate wording, the clear implica-
tion is that both mediator and SFU concurred that
these problems were of such a magnitude as to
defeat any case against Donnelly. Hence, these
admissions are decisive against anyone defend-
ing SFU. But we can go further.

The visibility, the number of people involved,
and their reputations make the possibility of con-
spiracy in this issue unlikely. The statement refers
to a specific document that is in the hands of a
number of people with varying interests. David
Gagan, Gregg MacDonald, attorney Gabriel
Somjen, and mediator Stephen Kelleher would
not leave their reputations available for shred-
ding at the whim of Marsden, Stubbs, and Braha.
Kelleher specifically claimed to have read the
document in question, and he works in a field
where his reputation is crucial to his future suc-
cess.

Still, it is somewhat unsatisfying to rely strictly on
such secondary inferences. Moreover, some
might wonder at how significant the contradic-
tions must have been. Therefore, I will here de-
scribe just one of the “contradictions” in some
detail. Although some elements of this incident
have been reported in the press, the basic impor-
tance is being publicly revealed here.

Donnelly in his November 23, 1995 complaint of
harassment against Marsden, referred briefly to
his having received and being billed for an unor-
dered subscription to Playboy magazine. At that
time, Donnelly did not specifically allege that
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Marsden had placed the order. He merely indi-
cated that this was one of a number of suspicious
things that had happened. To this item, Marsden
had the following to say in her Dec. 2, 1995 re-
sponse to Donnelly’s complaint:

Playboy subscription (!)

When I saw this item I have to admit that
must have laughed for about a minute. It
provided excellent comic relief to a serious
situation. I can guarantee that I am not re-
sponsible for this. Although I know
Liam’s residential address (from being to
his house several times), I don’t know his
postal code. Also, I noticed that his ad-
dress is wrong on the statement (which
was already circled on the copy that I re-
ceived).

Then, in her opening statement to the Panel on
May 9, 1996, Marsden alluded to the Playboy sub-
scription incident as follows:

...Jalsofilled out a subscription to Playboy
magazine in Liam’s name with the hope
that he would be able to take out his sexual
frustrations on the magazines instead of
on real women.

In the first statement, Marsden denied the action
vehemently and elaborately. Moreover, she also
made up another lie (claiming not to know Don-
nelly’s postal code) to support the false denial.
Thus, Marsden lied blatantly in her submission to
the harassment office, apparently in the errone-
ous belief that the forgery could not be traced.
The obvious reason for the new story was that the
forgery had been traced.

This alone should have blown the whole case.??
Moreover, this is only one of a number of cases

where Marsden was or should have been caught
lying, simply on the basis of her own statements.
It would seem that Anita Braha in particular has
much to answer for here, since she had undoubt-
edly read the Dec. 2 submission, and both read
and listened to the May 9 statement.

The contradictions reside in materials and testi-
mony provided by Marsden. No evidence from
Donnelly, no observation of demeanours, and no
cross-examination was necessary. All that was
required was for someone to review Marsden’s
submissions to determine whether her represen-
tations were consistent with each other and the
findings of the Panel Report. There was no rule
preventing this step, and normal prudence and
fairness would dictate that such a search should
have been conducted.

The contradictions were not hard for a competent
searcher to find. Loryl Russell became Donnelly’s
counsel in late May 1997 and despite being other-
wise busy, she presented the contradictions to the
SFU mediation team in early July of the same
year. In contrast, SFU possessed all the informa-
tion for nearly a year before Donnelly was fired.
The most charitable interpretation is that those
dealing with the case never found the contradic-
tions because they never looked for them.

Procedural anomalies

Improper Panel Selection Procedures

The so-called Investigative Panel lacked standing
because it was illegally appointed. Stubbs and
O’Hagan had ignored their own rules for over
three years (from late 1993 through 1996), so that
the Donnelly Panel and 10 others were appointed
by procedures that substantively violated the

23 Other problems are raised by the statement, such as why this action should produce such mirth. Also, the comment about
“several visits” to Donnelly’s house varies with descriptions elsewhere that have long visits in his house being frequent. The
claim about not knowing the postal code is not very plausible under any circumstance, yet it demonstrates the technique

whereby one lie supports another.
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rules. This was admitted by SFU in October 1997
in a press conference by Jack Blaney, SFU presi-
dent (SFU NR, Oct. 24, 1997). The result was that
all adverse findings were thrown out, and solu-
tions were obtained by direct negotiations be-
tween the respondents and SFU.

Although the SFU announcement was made in
October 1997, there is convincing evidence that
the problem was known to Stubbs and others
much earlier. The Olewiler Report, an SFU inter-
nal investigation, shows that problems were cor-
rected, starting in January 1997 (Olewiler, Oct. 20,
1997). As a result, all tribunals appointed during
1997 were appointed according to the rules.

To correct all the appointment procedure prob-
lems, a number of actions had to be undertaken,
including the election of the person who was to
appoint the Investigative Committees. Since
Stubbs knew how the previous tribunals were se-
lected, he had to know that these so-called In-
vestigative Panels had been formed in clear
violation of the rules. In the Donnelly case, the
anomaly was particularly serious since Mar-
sden’s self-styled “best friend” had selected the
Panel members (see “The Marsden-O’Hagan Re-
lationship”).

New Charges

The Panel allowed Marsden to introduce new
charges during the hearings, which violated Pol-
icy provisions that required advance notification
on all charges and made no provision for new
charges (SFU Harassment Policy, Jab. 22, 1991,
9.1). Further, the introduction of new charges
during a trial violates a fundamental right of ac-
cused persons. Not content to leave the sport
wholly to Marsden, the Panel even made up a
“poisoned environment” charge of their own (PR,
p- 19). Yet there’s worse. From the Panel Report
we read the following;:

Ms. Marsden also states that in conversa-
tion with Witness #6 on June 28, 1996, she
was told that other lifeguards have been
covering for Mr. Donnelly at workouts.
(PR, p. 18)

This gem of evidence is supposed to show that
Donnelly was spending more time in planning
his fiendish persecutions of Marsden. And of
course, this point, such as it was, was strictly
hearsay, since Witness #6 never testified to this
“evidence” herself. But let us move on to some-
thing more relevant to the issue raised above.

The Panel Report frequently refers to a document
called “Exhibit #36" in which Marsden charged
Donnelly with additional ongoing acts of harass-
ment (PR, p. 18). Yet the last hearing was held on
June 27, 1996, one day before the described con-
versation. Thus, the new charges in Exhibit #36
were submitted after the last hearing, so that no
hearings whatsoever were held on these charges
(see also “Intimidating Behaviours"). Donnelly
was apparently not even informed of these
charges until after he was found guilty of them.
Despite such a palpable violation of due process,
Stubbs upheld Donnelly’s conviction on these
charges (SFU FQOI, Sept. 3, 1998, doc. 20, p. 11).

Marsden-O’Hagan Relationship

The director of the Harassment Office, Patricia
O’Hagan, and Rachel Marsden developed a close
personal relationship (which has been variously
described by the parties concerned) despite
O’Hagan’s well-recognized responsibility to re-
main neutral. When whistle-blowers alerted
Stubbs to this problem, he devised an elaborate
cover-up, in which SFU put out false information
about the reasons for O’'Hagan’s departure and
paid for her silence. Even worse, he concealed the
problem from Donnelly, while claiming that scru-
pulously fair procedures had been followed.?
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Advance Distribution to Marsden

Marsden was given an advance copy of a prelimi-
nary version of the Panel Report, in clear and ob-
vious violation of the rules. This procedural
violation has been admitted but never explained
(SFU NR, July 14, 1997). Further, Stubbs con-
cealed the violation from Donnelly throughout
the decision process, and Braha gave the press a
version of the history of the appeals process that
conspicuously omitted this known procedural ir-
regularity (Braha, June 6, 1997).

Conflict of Interest

As Stubbs acknowledged, due process required
that he perform an independent review of the
Panel’s findings. Yet in this review he was ad-
vised by Anita Braha, who as legal adviser to the
lay Panel had guided and substantially influ-
enced the process whereby Donnelly was found

guilty. Thus, Stubbs allowed Braha to advise him
on the acceptability of her own work. This obvi-
ous conflict made a mockery of Donnelly’s right
to an independent review.?

Private Correspondence

Stubbs concealed from Donnelly a letter from
Marsden concerning the problems arising from
the efforts of Stubbs to limit her relationship with
Patricia O’Hagan (Jimenez, Oct. 21, 1997;
Horwood, Oct.21,1997). In addition to being gen-
erally improper, such concealment was materi-
ally wrong because: (1) it allowed Marsden to
make secret arguments and threats; (2) the letter
revealed actions that were prejudicial to Donnel-
ly, who had the right to challenge them; (3) the
letter contained material that challenged the view
of the Panel that Marsden was a highly rational
person who adjusted readily to the break-up of
relationships (PR, p. 16).

24

25

SFU announced the problem during the mediation (SFU NR, July 14, 1997). Further information confirming the extent of the
relationship was revealed by circulation of a letter that Marsden had written to Stubbs concerning this relationship
(Jimenez, Oct. 21, 1997) and a follow-up interview with James Ogloff (Jimenez, Oct. 22, 1997). Additional insight can be
gleaned from the information SFU finally released on the investigation leading to O’'Hagan’s departure (SFU FOI, Sept. 30,
1997). Despite the heavy censorship, one who is armed with the necessary background knowledge can infer that Stubbs,
Braha, and Judith Osborne, Associate Academic Vice President and former harassment office director who was assigned by
Stubbs to investigate problems with the actions of O’'Hagan, were all involved in dealing with the problem of the Mar-
sden-O’Hagan relationship. Within the FOI package: doc. 2, p. 2 refers to the Marsden-O’Hagan relationship; doc. 2, p. 3,
item 5 refers to Osborne meeting with Marsden and her support person; doc. 3 shows that the cover story on O’Hagan’s de-
parture was negotiated by lawyers with a 48-hour ultimatum being used; doc.5, p.1shows that O’"Hagan's silence was pur-
chased. Appendix A to the Osborne Report is the letter from Marsden to Stubbs discussed in “Private Correspondence”
below (Horwood, Oct. 21, 97; SFU FOI, Sept. 22, 1998).

The conflict is readily apparent, yet SFU has never given any rationale as to why such an obvious compromise of independ-
ence in reviews was deemed to be acceptable (Clark, July 13, 1997).
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Donnelly’s Boycott of the Panel Hearings

Some people contend that although the events
were unfortunate, they were caused by Don-
nelly’s non-participation in the Panel hearings, a
terribly wrong thing for him to do that somehow
justifies or mitigates the subsequent actions taken
againsthim. Although tempted to argue the valid-
ity of Donnelly’s non-participation, I will merely
demonstrate the following.

1. Donnelly’s actions were legal according to
the Policy in force.

2. Donnelly’s actions were morally and ethi-
cally defensible.

3. SFU acted improperly in having the Panel
decide Donnelly’s challenge.

4.  The Panel’s lack of standing completely un-
dermined SFU'’s position.

5.  The anomalies cannot be blamed on Donnel-
ly’s non-participation.

Legality of Donnelly’s action

There was no rule that required Donnelly’s par-
ticipation. No one in authority ever presented
him with a command to participate, nor did SFU
ever cite a rule or principle that required his par-
ticipation. SFU never charged him with an of-
fense (real or imagined) of non-participation.
Even Anita Braha (June 6, 1997) stated that “the
University does not coerce parties into participat-
ing in the process either as a complainant or re-
spondent.” She later referred to Donnelly’s not
exercising his “right to participate,” and that, “he
failed to exercise his right to proceed.” Neither
she nor anyone acting for SFU ever claimed that
Liam Donnelly had a duty to participate. Thus,
not only was Donnelly’s action legal, but the le-
gality was recognized.

Morality of Donnelly’s actions

Donnelly was a person of limited means, con-
fronted by an empire that can and does spend the
taxpayers money lavishly to further its special
agendas. The University Administration can
keep dubious cases going, just to establish a
tough reputation. It can exploit the employee’s re-
source disadvantage in many ways.

Anyone accused of rape (no matter how absurd
the charges) would be crazy to participate in
hearings without a lawyer. Hence, the costs to
Donnelly could have been extremely large, and
Stubbs felt no obligation to award legal fees even
to successful defendants (see “Prior Consider-
ations” and “Attitude Towards Innocent Profes-
sor” below). If Donnelly felt (as well he might)
that he could not afford to pay for two defenses,
he had the ethical right to save his resources for
the most competent and fair tribunal. If the Uni-
versity wishes to require such participation, it
should meet the cost. To require participation
without paying the cost is an arbitrary confisca-
tion of an employee’s wealth.

Dispute over jurisdiction

The dispute over jurisdiction was legitimate.
Many university employees and students live
with or have relations with other employees or
students. Are all such relationships to be regu-
lated by the University? Does the University have
the right to pry into its employees’ personal lives
more than do other employers? Most professors
and faculty associations would answer with an
emphatic “no,” yet this Panel answered in the af-
firmative, based on some fuzzy comments on
their concept of community (PR, p. 6; and see “So-
cial Views of the Panel” below).
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Donnelly was never given any legitimate argu-
ments why the challenge to jurisdiction was
wrong. No legal authority, no relevant case law,
no binding employee agreements were cited to
support the views given. There was nothing more
than the opinion of the sort of reach that three po-
litically correct amateurs would like to impose.

Further, their consideration of this issue was
likely to cause panelists to see the defendant as a
person who: (a) is trying to escape guilt based on
technicalities; (b) does not share their values; and
(c) has insulted their competency. Moreover, to
consider jurisdiction, panelists have to presume
guilt, which may compromise their subsequent
ability to assess whether the defendant actually is
guilty; this seems to have occurred here. To avoid
all such problems and to obtain a credible deci-
sion, SFU should have obtained a legal ruling
from a competent independent authority.

Lack of standing of Panel

As was explained in “Improper Panel Selection
Procedures” earlier, the Panel was selected in a
way that substantively violated the rules. This
was known to Stubbs before he fired Donnelly.
Therefore, Donnelly was entitled to a new trial at
which he could present whatever relevant evi-
dence he liked. Stubbs and Braha were utterly
hypocritical and dishonest in attacking Donnel-
ly’s non-adherence to protocols, while concealing
SFU’s substantive violation of explicit rules on
the formulation of the tribunals.?

Effect on actions

Suppose (contrary to my beliefs) I concede for
sake of argument that: (a) the Panel did have ju-
risdiction; (b) that Stubbs would ordinarily be jus-
tified in rejecting previously available evidence
submitted after the hearing; and (c) that Donnelly
should have expected these results. Still, these
highly generous concessions do not come close to
justifying what was done, since Donnelly is ethi-
cally responsible only for those diminutions of
rights that legitimately followed from his
non-participation. Braha, O’'Hagan, Stubbs, and
the Panel are responsible for the rest.

Donnelly’s actions did not authorize SFU to run
roughshod over rights that could be protected
without his participation. This included the right
that any case against him be based on a fair and
competent evaluation of relevant and reliable evi-
dence, with prejudicial material excluded from
the decision process. Nor did Donnelly surrender
the right to an impartial review of the PR.

As the previous sections have shown, Marsden’s
case should have failed for lack of evidence, even
without Donnelly’s counters. My demonstration
does not depend on evidence submitted by Don-
nelly. Hence, the moral and ethical failures inher-
ent in this egregiously wrongful dismissal cannot
legitimately be attributed to Donnelly’s non-par-
ticipation.

26

I'will accept that the Panelists are to be excused for not knowing their tribunals were illegally constituted. My criticisms are

based on how they acted within their beliefs of having standing.
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Summation of wrongs

The preceding sections have demonstrated the
following major problems with the Donnelly
case, problems which were all known or should
have been known to cognizant SFU officials with-
out any need to rely on additional evidence sub-
sequently provided by Donnelly.

1. The case was incredibly weak, with a con-
spicuous lack of evidence in areas where ev-
idence should have been abundant were the
case true. These weaknesses were transpar-
ent from the Panel Report.

2. Inits Report, the Panel clearly demonstrated
incompetence in the analysis of evidence,
thus showing that its work could not be
trusted. Since this incompetence was repeat-
edly manifested in dealing with a crucial is-
sue, the effects were highly significant.

3. The Panelists clearly demonstrated preju-
dices against Donnelly, reflected in their bi-
ased treatment of evidence and their
endorsement of outrageously prejudicial
material.

4. SFU officials had in their possession materi-
als that included numerous instances where
in her evidence and submissions Marsden
had contradicted herself, showing at least
that she was unreliable and most likely indi-
cating that the entire case was manufac-
tured.

5. There were numerous violations of fair pro-
cedures, including favouritism by O'Hagan,
improper selection of Panel members, major
conflicts of interest, illegal distribution of
the draft PR, and Stubbs’s private corre-
spondence with Marsden.

Any one of the five reasons (none of which de-
pended on Donnelly’s evidence) should have
been sufficient to preclude the action taken. Yet
knowing all this, John Stubbs not only fired Don-
nelly with cause, but proclaimed Donnelly’s sup-
posed guilt and attempted to humiliate him
publicly before his appeal was heard. All this was
done even while Stubbs was concealing numer-
ous substantive flaws in the procedures. This was
an action so unconscionable that the Board
should have pursued firing Stubbs with cause
rather than giving him a golden handshake.

Limited acknowledgment

After exonerating Liam Donnelly, David Gagan,
in speaking for SFU, came up with the following

apology:

The university regrets that not only Mr.
Donnelly, but other persons have been
subjected to this ordeal, and we certainly
don’t want to see it happen again.

... The university has accepted some re-
sponsibility. Donnelly has accepted some
responsibility, and we have attributed
some responsibility to Ms. Marsden.
(Swain, July 25, 1997)

As an apology, the above seems to lack some-
thing: it has a certain hammerlian quality about it.
We are not really told who the other injured peo-
ple are supposed to be (Stubbs? Marsden? who
knows?). In addition, this sounds too much like a
sort of faults-on-all-sides controversy in which
Donnelly himself still must bear much of the cost
and blame. This was not a reasonable attitude in
light of what had been revealed during the medi-
ation, and especially in view of what Donnelly
had been put through already.
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Meanwhile, although John Stubbs lost his presi-
dency, he has scarcely had to answer to his ethical
failures. He received a severance package of well
over $300,000 without actually being severed,
since he was also allowed to continue at the top of
the professorial pay scale.?” Despite the numer-
ous indications of malfeasance, there was no offi-
cial inquiry. The official version of history agreed
to by the Board and Stubbs is that Stubbs merely
elected to resign (SFU NR, Dec. 12, 1997). In a far
cry from his ruthlessness towards Donnelly, Da-
vid Bond, SFU Board Chair throughout the con-
troversy, was maudlin and apologetic as he
depicted Stubbs as a person who should be pitied
more than censored.

SFU continues to apply secrecy rules aggressively
to thwart public access to documents that would
reveal the extent of the misconduct. Key docu-
ments are cordoned off. The agreement purchas-
ing O’Hagan'’s silence continues to be honoured.
No public explanation for the affair has been
given by SFU. Stubbs has reneged on his promise
to explain. The cover-up continues.

Continued unfair treatment of
Donnelly

The unfair treatment of Donnelly has continued.
Though MacDonald, Gagan, Somjen, and SFU
president Blaney have treated him with far more
respect and fairness than did Stubbs and Braha,
they have only upgraded him from evil enemy to
somewhat honourable opponent. In particular:

1.  Inthe mediation, SFU coerced Donnelly into
agreeing to certain things that were irrele-
vant or wrong, just to make SFU look less
bad; in addition, the SFU’s admission of
wrongdoing was extremely limited in light
of what has since been found out.”®

2. Even after her lying was revealed, SFU still
paid Rachel Marsden $12,000, a despicable
insult to Donnelly that can and will be used
to injure his reputation. SFU has exacer-
bated this problem by imposing secrecy
rules to conceal the extent of Marsden’s
known dishonesty.

3. Donnelly has received no compensation be-
yond legal fees. This is in marked contrast to
the awards that SFU extended to supposed
victims, often on amazingly flimsy pretexts.

4. Donnelly has never received an apology
from any of the individuals responsible for
his false conviction. Even worse, there has
been no institutional apology to Donnelly or
other accused individuals whose most basic
rights were trashed under the program.29

The continuing double standard

On the basis of what we have observed in this
case, there seems to be a set of people who are
wrapped in the mantle of political correctness.
SFU goes out of its way to protect this group, even
from legitimate actions by their victims. If the
wrongdoing of these privileged people becomes

27 This sort of double dipping is supposedly banned, but the NDP ruled that it was acceptable in this case through a combina-
tion of grandfathering and generous interpretations of the rules (Steffenhagen, April 18, 1998). Stubbs also retained his seat

on the Board of BC Hydro.

28 For example, Donnelly was made to agree that SFU needed to have a harassment policy, which was totally irrelevant, since
no policy has remotely required anyone to agree that there should be such a policy, and it would be a gross violation of indi-
vidual liberty were such a provision adopted. Also, the agreement that he breached the policy by non-participation was bo-
gus (see “Legality of Donnelly’s Actions”).1find it sad that SFU used its position of power to extract these shabby little sops.

29 Idonotbelieve in forced apologies, but one might hope that some of those involved would have been moved to take such ac-
tions. An institutional apology is in order, especially since even the supposedly haughty UBC can admit its ethical short-

comings in this area (Steffenhagen, Nov. 5, 1998).
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too visible to ignore, negotiations are held with
the university endeavouring to minimize their
pain. The gross abuses of process by Marsden and
those who abetted her were treated as minor pec-
cadilloes not requiring the university to take any
action, nor did it interfere with Marsden receiv-
ing her ill-gotten award.

On the other hand, those who fall afoul of the
holy crusade are treated as enemies. SFU’s law-
yers continue to fight such people, even when
they are known to be innocent. Victims of false ac-
cusations receive no compensation for suffering,
lost time, or effects on their reputation, and they
have to beg for legal fees. Unlike supposed vic-
tims of harassment, the falsely accused are not en-
titled to have their persecutors punished. As the
price for having their legitimate rights restored,
the innocent accused are forced to waive their
rights to further redress.

The attitude of the Board members has been re-
vealing. When told that Donnelly was the villain,
they endorsed the all-out effort to destroy him.
When the facts began to reveal that his persecu-
tors were the real villains, the Board went all-out
to let them down as gently as possible. The
Board’s gentleness towards Stubbs is in marked
contrast to SFU’s brutal treatment of Donnelly
(SFU NR, Dec. 12, 1997; Bailey, Dec. 13, 1997;
Jimenez, Dec. 13, 1997). None of the three people
most responsible—Braha, Marsden, or
Stubbs—were required to face charges for their
misconduct. This outrageous double standard
strongly suggests that political correctness pre-

cludes any coherent implementation of
even-handed justice.

A comparative case

As a contrast, I cite a case at Waterloo University.
In this case, Professor Paul Westhues was the vic-
tim of dubious charges, an unmerited panel find-
ing, and an unjustified ruling by the provost. As a
result of all this, the arbitrator ruled that all penal-
ties should be removed, and that Westhues’'s le-
gal fees should be paid (Mercer, Feb. 10, 1998). In
addition, Westhues was granted a 6-month paid
research leave to recuperate from the strain of de-
fending himself. Although a 6-month research
leave is not a Stubbsean reward, neither is it triv-
ial. At the least it gives the professor a semester’s
worth of course releases; the value is substantive.

Yet when we examine the arbitrator’s report, we
see clearly that the Westhues and Donnelly cases
are not in the same league. The penalty being ap-
pealed at Waterloo was a one-month suspension
(though the insult probably hurt more than the
money), which was nowhere close to what Don-
nelly faced. Moreover, in Westhues’s case, there
were indications of decency and fairness by their
provost, such as his opposition to forced apolo-
gies and his overturning of findings their panel
failed to justify. Nor were there indications of sig-
nificant turpitude in the handling of the case.
Even so, Westhues was legitimately compensated
for his suffering, whereas at SFU, only accusers
receive such compensation.
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Possible Causative Theory

Thesis: The unjust conviction, dismissal, and de-
nunciation of Donnelly were due in general to po-
litical correctness and to biases in favour of
women and students.

Prior considerations

Generally, anti-harassment programs have been
seen as feminist programs with the object of pre-
venting powerful males from exploiting weaker
females (particularly students). Although lip ser-
vice was paid to other forms of harassment with
the formal statements worded in a gender neutral
way, it was still clear from many circumstances
that this was the principal reason why anti-ha-
rassment programs were emphasized and sup-
ported.3

Indications from Policy

The Harassment Policy (HP) itself suggested an
attitude that was pro-accuser. I have previously
documented the numerous indications of bias in
the policy itself (Finley, June 4, 1997). Here I will
cite the section on sanctions:

10.1 The President shall impose an appro-
priate sanction for the harassment, may
provide a remedy for the complainant, or
may exonerate the respondent. The appro-

harassment; whether the harassment was
intentional or unintentional; whether the
offense is an isolated incident or involves
repeated acts of harassment; mitigating or
aggravating circumstances affecting ei-
ther party.

10.2 The range of sanctions may include,
but are not limited to: dismissal, expul-
sion, suspension, or public or private rep-
rimand, depending on the seriousness of
the offense and the respondent’s relation-
ship with the University.

10.3 Where a complaint is found to be jus-
tified, reasonable efforts will be made to
protect the complainant from any subse-
quent harassment, discrimination, or re-
prisal which might arise as a result of the
complaint. Possible remedies may include
written or oral apology, reassessment of
academic work (e.g., examination, essay,
thesis), or transfer out of a particular class
or worksite. The President might also or-
der a person to cease having any contact
with the other party.

10.4 Where a complaint is found to be un-
justified, the President may provide a
remedy for the respondent. (SFU HP, Jan.
22,1991, Sec. 10)

priate criterion for a decision in this
process is “proof on a balance of probabili-
ties,” the standard in civil litigation. Con-
siderations affecting administration
action should include: the severity of the

The way 10.2 follows 10.1 suggests that findings
of harassment will be the normal result and that
relief for the falsely accused is a relatively minor
issue. The examples in 10.3 suggest that success-
ful complainants will be students injured by their

30

The Academic Women supported Stubbs (albeit lukewarmly) as late as the end of July 1997 when the Panel Report was ex-
tant, the cover-up of the O'Hagan improprieties was admitted by SFU, the contradictions in Marsden’s testimony had been
acknowledged, and SFU had conceded defeat in the arbitration (Stewart, July 29-30, 1997). The Director of Women'’s Studies
proclaimed that Stubbs was completely justified in his actions, first because Donnelly had to be guilty since the Panel had
found him to be guilty (Cohen and Ross, July 23, 1997), and second, that Stubbs was justified in attempting to destroy him
for having defied the Harassment Panel, Donnelly’s never having even been charged with such an offense notwithstanding
(July 31, 1997). Her remarks illuminate the underlying fanaticism that drove the program.
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teachers. There are abundant sanctions for con-
victed defendants, but no sanctions for false ac-
cusers. Finally, not only does 10.4 appear as a
terse afterthought, but the operative word is
“may” in contrast to the “shall” of 10.1.

Comparison with Student
Discipline Policy

Lest anyone think the apparent biases of the HP
as implemented by Stubbs was normal to Univer-
sity discipline policies, it is useful to compare the
HP to the student discipline policy (SFU Policy
T10.03, Sept. 1, 1994). The difference is striking.
Accused students have a number of important
basic protections that were absent from the HP.
Some notable examples follow.

The student discipline policy provides for a clear
avenue of appeal and requires the President of
the University to indicate and describe the right
of appeal in the disciplinary letter (T10.03, 7.2).
The HP had no such provision, and in many cases
Stubbs omitted any reference to the possibility of
appeals (SFU FOI, Sept. 3, 1998, docs. 6, 11, 13, 15).

The student discipline policy provides that penal-
tiesimposed by the President are not effective un-
til an appeal is waived or has come down in the
student’s disfavour (T10.03, 7.3). In contrast,
Stubbs routinely implemented penalties and an-
nounced determination of guilt before appeals
were heard, with the Donnelly case being a nota-
ble example.

The student discipline policy provides that only
convictions can be appealed, whereas under the
HP accused persons were not necessarily exoner-
ated when the Panel found in their favour (SFU

Policy T10.04, May 11, 1998; see “Attitude To-
ward Innocent Professor” below).

The student discipline policy appears to limit pre-
vious offenses from being brought up in the hear-
ing until after guilt is determined (T10.03, 6.4),
whereas under the HP, complainants were effec-
tively allowed a virtually a free hand in attacking
the character of the accused (SFU FOI, Sept. 3,
1998, docs. 14, 15; PR, p. 13).

The student discipline policy provides that wit-
nesses are not allowed to hear other witnesses be-
fore testifying. In more than one case under the
HP, this unfair practice was permitted. In at least
one case, this arrangement severely compro-
mised the rights of the accused (PR, pp. 17-18;
SFU FQ], Sept. 3, 1998, doc. 15, p. 6).

The student discipline policy provides that all
hearings have to be audio-recorded for use in ap-
peals (T10.03, 5.12). In the HP, this fundamental
protection was conspicuous by its absence, and
was seldom provided, even in major cases.?!

Gender biases

In the 1994 to 1997 time period, all the Harass-
ment Office employees were females. This in-
cludes the 7 different people employed by the
office. In addition, both the people chosen to ap-
point Investigative Committees in 1997 were fe-
male. There were 6 sexual harassment cases (all of
which had male defendants and female accusers)
at SFU during the 1993 through 1996 time period.
All 6 panels had female majorities. In all cases, the
initial findings of the Panel were to convict the
accused

31 After numerous inquiries on this point, my information indicates that transcripts were made in only one of the 11 cases. In 9
cases, there appear to be no recordings. In the Donnelly case, recordings were made, but only as a convenience to Anita
Braha who had difficulties taking notes. They were not made available to Donnelly for appeal. I have been told by the FOI
director that SFU lawyers listened to them shortly before conceding defeat in the arbitration. No transcripts were made, and
the Panel made no use of the recordings in their deliberations.
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males.32 In all these cases, substantial rewards for
the complainants and major penalties for the ac-
cused were recommended .33

In the Donnelly case, the female preponderance
posed dangers of prejudice against the accused.
For obvious reasons, most women are more likely
to see themselves as the victim of rape than as vic-
tims of false accusation of rape. Although such
facts do not necessarily swamp judgment, it could
be dangerous if combined with other biases, or if re-
inforced by prejudicial procedures.

In the PR, gender labelling is rife, despite serving
no legitimate purpose. Since gratuitous attaching
of gender appellations could reinforce gender
prejudices, this practice suggests a lack of care in
seeking neutrality. Scholarly writing removed
gender appellations long ago. Newspapers and
most legal writing also shun this prejudicial prac-
tice. Thus, it is indicative that this antiquated style
was re-introduced in a setting where gender prej-
udice was a hazard.

Implementation biases

The Policy itself was bad enough, but Braha and
Stubbs filled in gaps in such a way as to make
things harder for the accused. Most of the protec-
tion provided to students in their disciplinary
cases could have been provided to defendants in
harassment cases, but Stubbs and Braha elected to
omit them (see “Comparison with Student Disci-
pline Policy” above). In addition, they imposed a

purely arbitrary rule that in all appeals of Panel
Reports, accusers would get two comment oppor-
tunities to the defendant’s one. They also putin a
2-to-1 majority rule criterion for conviction,
rather than requiring a unanimous decision,
when the Policy was silent on the issue (Braha,
March 1997).

They contended that appeals should be mainly
based on the premise that the Panel was right on
the facts with no review of the actual evidence,
even though such restriction was never stated in
the Policy (Fournier, June 11, 1997). Stubbs fur-
ther extended the disadvantages of the accused
through special arrangements, such as having
O’Hagan select the Panelists, attend the hearings,
and advise the Panelists. None of these roles were
authorized by the Policy, and one of these roles
was expressly prohibited by the policy.3*

Further, there was a process that selected on ide-
ology. Panelists were chosen largely from friends,
or friends of friends of Patricia O'Hagan.>> More of-
ten than not, these people had served as volun-
teer harassment counsellors. Thus, both direct
selection and self-selection biases tended to
choose Panelists who were more likely than aver-
age to be prejudiced against the accused.

Specific biases in Donnelly case

All three Panelists were selected by Patricia
O’Hagan, who was biased in favour of Marsden.
O’Hagan would have been well aware of the Pan-

32 SeeSFU FOI, Sept. 3,1998, docs. 5,7-10, 14, 23, which covers four of the cases. In case 2 and case 9 (the Donnelly case) the orig-

inal reports were omitted from the FOI package.

33 Inthe other five cases not involving sexual harassment allegations, a contrast is seen. Once there was even a male majority
Panel (in a case of male versus male). Further, these cases show an even break-down with two acquittals, two convictions,
and one mixed finding. Further, the recommended penalties were modest. In none of these five cases was anyone fired or

suspended.

34 Michelle Medlicott, who succeeded O’Hagan in January 1997 as Harassment Policy Coordinator, refused to perform these

incompatible roles, which is to her credit.

35 Some of those selected were good choices, but in general the selection approach tended to result in Panels with pro-accuser

biases in sexual harassment cases.
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elists” attitudes, and the past form of Sandra Eix,3¢
which did not bode well for males accused of sex-
ual harassment. In addition, both Lou Hafer and
Eix had been volunteer harassment policy advi-
sors, so the process resembled selecting juries
from among the police auxiliary.

Attitude of Thea Hinds

The third Panelist was Thea Hinds, whose ideo-
logical proclivities are well known.?” Her attitude
is best indicated by her description of the deter-
mination of guilt. First, we have Thea Hinds in-
structing us on how legal systems work:

The aggrieved parties have the same foot-
ing whether they are involved in a civil,
criminal, or a harassment case. In each sce-
nario, the onus is on the respondent to de-
fend herself/himself. (Hinds, Sept. 29,
1997)

Some people pointed out that Hinds really did
not have things quite right, at least in this part of
the world. But let us continue. One person an-
swered the above statement by addressing how
courts often proceed when a defendant refuses to
partici-pate:

False. Normally when a person chooses
not to defend himself/herself, the court

appoints a “friend of the court” to do so.
The constitutional case involving Canada
and Quebec’s right to secede is a perfect
example of this. Quebec refused to partici-
pate. The court appointed a lawyer to act
in Quebec’s interest. As far as I know, the
Harassment Panel did no such thing, and
they should be ashamed they did not.
(Shuck, e-mail, Sept. 29, 1997)

To any person remotely having the requisite abili-
ties to judge others, the above statement should
be lucid enough. The writer is saying the Panel
should have appointed someone to act as an ad-
vocate for Donnelly. The Panel clearly did not do
this, nor does the PR indicate that the idea was
even considered. Hence, the only question is
whether the Panel should have done this. Yet af-
ter quoting the above statement from Shuck,
Hinds replied as follows:

FALSE. There were repeated written at-
tempts to obtain “participation” from sev-
eral individuals. The assumptions that
some faculty make about what and what
did not occur and what was and was not
said, are really quite astounding! An apol-
ogy would be nice, but I won’t expect one.
Thea (Sept. 30, 1997)

The above statement reveals nothing about the is-
sue at hand, but it indeed reveals all we need to

36

37

Four months before, Eix had served on the Panel of another trial that resembled a commando raid more than a judicial pro-
cedure (SFU FOI, Sept. 3, 1998, docs. 14, 15). Three separate complaints against the same individual were filed within 6 days
of each other, even though one was at least two months past the standard six month deadline stated in the Policy and an-
other was filed four years past this deadline. Waivers of submission time delays were immediately granted by the selfsame
Stubbs who later denied the 7-month waiver requested by Donnelly. All three trials were held on the same day, which was 9
days from the filing of the third complaint. The three trials were run back-to-back in a marathon session in which the accus-
ers were allowed to listen to each other’s testimony before testifying themselves. Not unexpectedly, the Panel discovered a
“pattern of behaviour,” which pattern they claimed justified an extreme penalty. Despite the seriousness of the case, this
Panel failed to record its proceedings. Although Eix deserves only a small portion of the blame for this travesty, which was
mainly the fault of O’'Hagan and other administrators, the point is that she went along with it and agreed to an extreme ver-
dict against a person who had been denied fair treatment and was eventually found by SFU to have committed offenses far
less than what this panel had determined.

O’Hagan and Hinds served together on a controversial committee that investigated supposed problems with graduate stu-
dent supervision. Only one of the 8 members seemed to have much experience with graduate student supervision. The only
male on this committee happened to be the chair of the Panel described in the previous note.
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know about the abilities and attitude of Thea
Hinds and the selection criteria for Panel mem-
bers. Her statement also indicates the sort of
abuse that Donnelly might have encountered had
he made the mistake of dignifying the Panel hear-
ings with his presence.

Social Views of Panel

In attempting to address the question of jurisdiction,
the Panel treats us to their perception of the Uni-
versity, and the employees’ responsibility to SFU:

By daily example, the University attempts
to convey to all who work and study here
that being a member of the University
community is to be taken in the sense of
membership in a civic and professional
community, in opposition to any notion of
a strict employer/employee/client rela-
tionship. One has only to participate in the
daily process of University life to see that
consultation is widespread, with an effort
made to include all members of the com-
munity. With this notion of civic member-
ship and rights there is also a notion of
responsibility, in the sense that the mem-
bers of the community are expected to act
in a way that reflects well on the Univer-
sity. (PR, p. 6)

The whole tenor of the above remarks reflects an
attitude that most faculty, staff, and students
would never endorse as a disciplinary precept.
Few professors would ever write such drivel.
More important, no faculty association or union
would ever agree to such an open invitation to
24-hour monitoring as this. The Panel fails to cite
the policy endorsing such a mandate, possibly be-
cause there is no such policy. According to the
Panel, these are self-evident truths. The statement
tells us far more about the vapid ideologies of
three specially-selected panelists than about pro-
tocols governing university relationships.

Attitude of Lou Hafer

Some of Hafer’s comments that illuminate his
thought processes are given in the following in-
terview report by Marina Jimenez:

The panel has also been criticized for its
lack of knowledge about administrative
law. Hafer, however, said panel members
were advised by Anita Braha, SFU’s law-
yer, and by Dr. Patricia O'Hagan, the ha-
rassment coordinator at the time. “There’s
a notion that we were people ignorant of
the rules, proceeding blindly,” Hafer said.
“In fact, we had good, sound advice on
policy and the principles of natural jus-
tice.” He said his training as a scientist
helped him form and test theories, weigh
the evidence and assess the credibility of
witnesses. (July 3, 1997)

Just how Hafer could evaluate the soundness of
the advice received, not being an expert in the ar-
eas himself, is (like so many of his leaps and
bounds) unexplained. The comment about his
training as a scientist helping him is utter rubbish
in light of what was actually done. The PR is so
patently unscientific that the statement by Hafer
appears to be shameless puffery.

These statements were made before O’Hagan’s
partisanship was announced. Once this was re-
vealed, being advised by her was no longer a
boon, and we failed to hear any more as to how
the Panel benefited from her wisdom. O’'Hagan
herself later claimed that she never advised the
Panel at all (Oct. 18, 1997). One wonders which of
the two truths our true believers now believe.

Attitude of John Stubbs

Prior Indications

Despite Stubbs having a generally good reputa-
tion in the academic community, there were a
number of public indications prior to the Donnel-
ly case that suggest that Stubbs held extreme
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views on the issue of harassment. This was indi-
cated by the following actions:

1.  Proposing (at his previous university) poli-
cies based on the so-called “zero-tolerance”
doctrine with its enthronement of fanati-
cism, which proposals were met with strong
(and successful) faculty opposition (Lee,
Jimenez, and Goldhar, July 16, 1997).

2. Proposing in 1994 to make the SFU Harass-
ment Policy even more onerous by making
up new offenses, inserting more ideology,
and eliminating remedies for respondents,
while retaining the lack of penalties for false
complaints (Stubbs, Mar. 8, 1994).38

3. Dismissing an employee with cause for al-
leged spouse abuse, based on evidence that
not only failed to meet judicial scrutiny, but
inspired judicial mirth (Williamson, May 1,
1996).

4. Arbitrarily disciplining a professor for an
“offense” that was a lawful exercise of free
speech violating no SFU rule (Cole, Feb. 6,
1997).

Such actions suggest that Stubbs was a zealot in
this area. We will next see that attitudes reflected
in his opinions indicate this tendency.

An Early Revealing Comment

In a relatively simple early case, a Panel found
that the complaint was unmerited, and gave no
indication that the respondent had done anything
wrong at all. Yet Stubbs wrote the following in his
review letter:

I appreciate the time and energy you [the
complainant] spent having your com-
plaint heard through the Harassment Pol-
icy. I take harassment as a very serious
issue that requires the University to take
pro-active steps to stop and prevent ha-
rassment from occurring on campus.
Thank you for bringing your complaint
forward to the Harassment Office and I
would like to express my regret that your
experience of Simon Fraser has been nega-
tively affected. (SFU FOI, Sept. 3, 1998,
doc. 2, pp. 1-2)

I will mercifully ignore the literary qualities of the
above and ask what went on here. Although this
Panel found no evidence of harassment, Stubbs
still felt obliged to apologize to the complainant.
Such abasement for acquitting the accused was
inappropriate and in stark contrast to the hostility
that Stubbs usually showed towards accused
persons.

Posturing in Opinions

Despite his role as judge with an obligation to be
fair, Stubbs made the following statement within
the realm of the 11 cases:

I wish to make it very clear that I do not
condone harassment of any kind and that1
take the University’s responsibility to
endeavour to provide a harassment-free
environment as a matter of the highest pri-
ority. I expect all members of the Univer-
sity community to comply with their
obligations under the University’s Ha-
rassment Policy. (SFU FOI, Sept. 3, 1998,
doc. 11, p. 4)

38  Stubbs claimed the proposal was the work of various people in the supposed anti-harassment community, none of whom
are identified by name. Some of the offenses under this proposed policy were: (a) leering; (b) making disparaging remarks
because an employee holds a part-time position; (c) computer pornography; (d) spreading unfounded rumours; (e) offen-
sive posters. Another offense was “being excluded from meetings ...” Apparently, the authors meant to say that excluding
persons from meetings was a form of harassment. This suggests that the authors (wWhoever they were) not only lacked lan-
guage competency, but were out of touch with the realities of university life.
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Stubbs was so proud of this prose that he used it
verbatim two other times (always when handing
out a big penalty), with the last being the Donnelly
case (SFU FOI, Sept. 3, 1998, docs. 15, 21). The
problem is not merely the vapidity, but the utter
lack of judiciousness. Stubbs was acting in a role
that should emphasize fairness over zeal. If one
goal should have transcended others, it should
have been the goal of protecting the rights of the
accused. We never find Stubbs proclaiming that
he “does not condone unfairness to the accused of
any kind.” The contrast indicates the reversal of
priorities wherein political correctness becomes a
brief for tyranny.

Attitude Towards Innocent Professor

Another case demonstrates how biased Stubbs
was against professors accused by students (SFU
FOI, Sept. 3, 1998, docs. 18, 19). In this instance, a
professor accused of prejudice was cleared by the
Panel assigned to her case. In real courts, the mat-
ter would have been over, since only convictions
can be appealed. Also, as has been noted previ-
ously, students charged with disciplinary of-
fenses enjoy this protection, which is found in
most civilized judicial systems.

Stubbs acted as follows. First, he delayed trans-
mittal of the Report for 5 weeks without giving
any reason. Then he proposed 3 more submittals,
two from the complainant and one from the re-
spondent, after which he would make up his
mind. This was not a procedure mandated by the
policy, but was a procedure invented by Braha
and Stubbs.

The professor then protested about being sub-
jected to further delays after being cleared by the
Panel. She also criticized certain pro-accuser pro-
visions of the policy. She indicated that she had
already answered all charges, had cooperated
fully, and had nothing to add to the Panel’s find-
ings. Despite her obvious chagrin, her critical
comments were restrained with no hectoring.

Stubbs counted this as the professor’s response.
According to his own procedures specified in his
letter, the student was to have one week to re-
spond, whereupon Stubbs would render his deci-
sion. By responding quickly and not waiting for
the student’s first comments, the professor had
expedited the procedure. Stubbs should have
been able to wrap up the case within a couple of
weeks of the time from which the professor sub-
mitted her response.

This was not to be. The student’s reply came in 9
weeks after the professor’s response, which
Stubbs found acceptable. But this was not all. The
student had criticized Patricia O"Hagan, so Stubbs
decided he had to obtain a formal response from
O’Hagan, which took 3 months from the time of
the student’s first comments. Stubbs then decided
the student could respond to O’Hagan’s re-
sponse, which tacked on another 4 weeks. Then
Stubbs took another 6 weeks to exonerate the pro-
fessor.

This professor had been put through a long and
awful experience through no fault of her own.
The whole concept that acquittals can be over-
turned based on administrative blunders is so
wrong that even to subject the professor to this
possibility was immoral. Yet more was to come.
Although he exonerated the respondent on the
charges, Stubbs had the following to say:

My task in arriving at this decision was
made more difficult by the refusal of [the
professor] to participate in the process I es-
tablished to receive submissions from the
parties. Although, I appreciate that parties
may feel they are engaged in a process
against their will, I am disappointed by
the tenor and content of [the professor]’s
response to this process. I expect more re-
spect for these processes from members of
the University community. (SFU FOI,
Sept. 3, 1998, doc. 19, p. 7)

On top of everything else, his factual premises are
entirely wrong. One can easily trace through the
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record that the entire seven-month delay from the
Panel’s findings of innocence to the official deci-
sion by Stubbs was produced by delays caused by
the complainant, by O’Hagan, and by Stubbs
himself.?® His statement was an unmerited gratu-
itous insult, designed to punish a defenceless pro-
fessor for criticizing his implementation of the
anti-harassment program.

Moreover, Stubbs then refused to award the pro-
fessor her legal fees.** Not only this, but aside
from the formal exoneration, Stubbs had nothing
good to say about a professor who deserved both
sympathy and praise for resisting pressure from a
student trying to strong-arm a grade change. This
attitude is in marked contrast with his generosity
to successful student complainants. Despite her
integrity, the professor was perceived as being
politically incorrect, which Stubbs saw as a legiti-
mate reason to increase her suffering.

Pattern of Behaviour

We see that complainants were indulged even
when their complaints were without merit. In
contrast, respondents were treated as enemies.
Gratuitous posturing replaced analysis and judi-
ciousness. A professor who had been found inno-
cent was castigated wrongfully and gratuitously
for her supposed poor attitude. Such actions were
not merely mistakes or normal judgment errors,
but are indications that Stubbs’s ability to judge
fairly was severely blighted by ideology.

Biases of Braha

Anita Braha is known for her feminist advocacy
(Clark, July 13, 1997). She came to BC from On-
tario where her main claim to fame was making a
huge case of attacking a professor who had alleg-

edly ogled a female swimmer. In BC she was best
known as a major promoter and strident advocate
of the since-discredited McEwen Report
(Nuttal-Smith, July 31, 1995; Steffenhagen, Nov.
5,1998). She has also been involved in various or-
ganizations that promote changing the legal sys-
tem to become more receptive to their version of
feminism. She is a regular contributor to the Bill
Black Reports, NDP planning documents in the
so-called “Human Rights” area.

Although such activities are within her rights, her
background is one that should give a male swim
coach considerable pause if he is looking for ob-
jective treatment in a harassment complaint made
by a female swimmer. There is no indication that
Braha ever advocated for a male accused of sex-
ual harassment in any kind of dispute. Although
a person with her background could possibly
adapt to a neutral role, the risks of bias would be
greater than normal.

More important, there is considerable evidence
that Braha’s ideology actually did translate to un-
fairness in practice. The first line of evidence is
her involvement in the actions described earlier
in this study, where a lawyer, more than other
people, should have known better. Four general
indications of bias are:

1. Her outlandish rules of evidence that were
greatly to Marsden’s advantage (see “Presen-
tation and Analysis of Panel Text” above).

2. Her admission of outrageously prejudicial
material, which would never be condoned
were the gender roles reversed (see the “Prej-
udicial Material” section, in particular, “Class
Guilt” and “Anything Goes” subheadings).

39 One must note that some of the delay in O'Hagan’s answering may have been a delay in Stubbs deciding she needed to an-
swer. Nevertheless, all the delays were attributable to Stubbs, the complainant, and O’"Hagan, and none were attributable to

actions of the professor.

40 Blaney later reversed this act of pettiness.
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3. Her sanctioning of such irregular and unfair
procedures as allowing Marsden to intro-
duce new charges throughout the hearings.

4.  Her advice and participation in covering up
the problems with the behaviours of
O’Hagan and Marsden as described earlier.

Braha’s press conference
advocacy

A second major line of evidence of Braha’s bias is
her comments to the press shortly after the case
became public. As advisor to the Panel and advi-
sor to Stubbs in his judicial role, she had an ethical
duty to treat Donnelly fairly. Yet a lack of fairness
on each major issue can be shown, based on the
Vancouver Sun article on SFU’s June 5, 1997 press
conference (Jimenez, June 6, 1997) and her own
article (Braha, June 6, 1997).

Determination of Donnelly’s Guilt

Braha knowingly overstated the extent, care, and
reliability of the case against Donnelly. Some spe-
cificindications of her extreme partisanship were:

1.  Generalized glossing on Marsden’s truthful-
ness and good faith, despite the known
problems in this area.

2. Hiding a possible monetary motive by par-
ticipating in an effort to deceive the public
on the $12,000 payment to Marsden (Bula,
June 7, 1997; Jimenez, June 11, 1997).

3. Exaggerating the importance of testimony
under oath without mentioning such obvi-

ous limitations as no penalties for false
claims and the lack of transcripts.

4. Claiming the use of “rules of evidence,”
which was sheer puffery in light of the ac-
tual evidence used and her lack of any refer-
ence to an appropriate standard.

5. Claiming Marsden’s evidence had been
tested by oral testimony and examination
under oath while ignoring that this was un-
true for some of the charges for which Don-
nelly was convicted.

Rejection of Donnelly’s Arguments

Braha promoted dubious reasons for excluding
and ignoring Donnelly’s evidence. Some exam-
ples were:

1.  Attacking Donnelly for presenting evidence
to the public when, in fact, Donnelly had
gone public only after both SFU and Mar-
sden had publicly assailed him four days
earlier.*!

2. Claiming that Donnelly’s evidence was un-
tested, while ignoring that significant por-
tions of this evidence had been admitted to by
Marsden and thus required no such testing.

3. Overemphasizing Donnelly’s non-partici-
pation as if it were the transcendent issue.

4.  Failing to reveal the problems with the for-
mation of the Panel, which were grounds for
a new set of hearings during which Donnel-
ly’s evidence could be validly presented.

41  This myth has been pushed by others supporting the persecution of Donnelly, such as Margaret Cohen, Douglas Ross, Judy
Rebick, and Joey Hansen (Cohen and Ross, June 23, 1997; Rebick, Sept. 97; Clarke, Oct. 27, 1997). Rebick and Hansen were
particularly inventive. The truth is that Donnelly struck back only after both SFU and Marsden publicly ravaged his reputa-
tion. SFU and Marsden denounced Donnelly at length on May 26, 1997. Donnelly did not strike back in any significant way
until 4 days later (Jimenez, May 27-29, 31, 1997; Clark, May 29, 1997). Donnelly hit more effectively, abetted by having truth

on his side, something for which he need not be apologetic.
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5. Giving the false impression that Donnelly
had been notified of all the charges against
him, which was clearly not the case.

Braha’s Description of Procedures

Here Braha and SFU tried to give the public the
impression that procedures and safeguards were
better and more consultative than they really
were. Some examples are the following.

1.  Stating, “As you can see, the university fol-
lows an extremely judicial approach to the
hearing of these complaints” (Braha, June 6,
1997), yet providing no evidence that crucial
elements were judicial at all. This quotation
tells us more about the audacity of Braha
than about the process.

2. Touting the post Panel Report submission
procedures while failing to mention that
major anomalies had occurred in this partic-
ular case (see “Advance Distribution to Mar-
sden,” and “Private Correspondence”
above).

3. Implying that Panel selection procedures
were unbiased, even though members had
been chosen by a person whom Marsden had
styled the same year as her “best friend.”

4. Arranging for Gregg MacDonald, a male ex-
ecutive, to be the SFU spokesperson, when
in fact he had no real knowledge as to what
had occurred.

Hearsay Testimony

In marked contrast to the practices of real courts
and labour arbitrations, Braha allowed extreme
and abundant uses of hearsay evidence. Never-
theless, Braha asserted that Donnelly’s evidence
was inherently inferior because: (a) his sources
were not under oath before the Panel; (b) his
sources were not examined by the Panel; and (c)
his sources did not have their demeanours ob-
served.*? Yet in hearsay testimony: (a) the sources
are not under oath; (b) the sources are not exam-
ined, and (c) the sources do not have their
demeanours observed. If Braha believed that
these features were essential, she should have
banned hearsay evidence. Her failure to do this
indicates that these three reasons for excluding
Donnelly’s evidence were not genuine.*3

Importance of Cross-Examination of
Witnesses

Braha misled the public on the issue of cross-ex-
amination of witnesses. According to the Vancou-
ver Sun

But SFU lawyer Anita Braha said Donnel-
ly’s submissions were not presented dur-
ing the campus hearing, and therefore
can’t be considered official evidence. Don-
nelly was not sworn in and cross-exam-
ined, the way Marsden and her witnesses
were. (Jimenez, June 6, 1997)

If Braha actually said this, she was simply lying,
since Marsden and her witnesses were never

42 Both here and in her training class (Braha, March 1997), Braha touted the importance of observation of demeanour, a dubi-

43

ous emphasis, since lay people over-rate their abilities to deduce truthfulness from demeanour. A practised liar is often
better at sensing and showing wanted demeanours than an outraged innocent person who resents the whole process. Fur-
ther, tests by demeanour often amplify prejudice. To the politically correct, a female accusing a supposedly more powerful
male of harassment will appear to have a truthful demeanour, whereas the accused will have the demeanour of a liar. Such
persons will mistakenly think that these reflections of their own prejudices are convincing evidence.

One cannot meet the above argument by contending that Stubbs could reject Donnelly’s evidence on procedural grounds
alone. The pointis that Braha was gilding the argument through advocacy of standards for Donnelly’s evidence thathad not
been applied to Marsden’s evidence.
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cross-examined. Even if the above paraphrase is
not quite right, Braha did say:

Mr. Donnelly has not been subjected to
cross-examination; the investigating com-
mittee has not been able to question Mr.
Donnelly and assess his demeanour and
his credibility in the way it did with the
complainant. (June 6, 1997)

Although not an outright lie, the above statement
seems crafted to leave the false impression that
Marsden was cross-examined. Braha often re-
ferred to Donnelly’s evidence not having been
“cross-examined,” while frequently referring to
Marsden’s evidence having met the test of “exam-
ination” (Braha, June 6, 1997; SFU News, June 19,
1997), even though, as explained earlier, in some
instances the Panel merely read and ratified the
charges.

Summation of Braha’s Actions

Braha’s abundant and palpable lack of neutrality
suggests that she had supported Marsden
throughout the case. The most plausible explana-
tion for this bias is that it conformed to her ideol-
ogy that Donnelly should be guilty. Thus she set
out to help “prove” that he was guilty. Given her
control and the biased selection of lay panelists,
this was easy to do, at least to their satisfaction
and that of Stubbs.

One of the ironies was the contrast between Braha
and Somjen, who acted as advocate for SFU in the
arbitration and mediation. As an advocate,
Somjen had less ethical obligation to act fairly to
Donnelly, yet he nevertheless exhibited far
greater fairness than Braha, who was supposed to
be unbiased. Despite her obligation to be neutral,
Braha not only acted in essence as a brief for Mar-
sden, but she often exceeded even the bounds of
fairness for an advocate.

Cumulative effect

Unrestrained zealotry was the etiologic force in
the Liam Donnelly case. This explains why an
ideologue like Braha was given such unchecked
power, and why a Thea Hinds could be deemed
fit to judge others. Those involved believed that
their devotion to the cause guaranteed results to
such a degree that normal checking and consult-
ing should be eliminated. Political correctness su-
perseded the values that would normally have
prevented the debacle from occurring.

The six people involved—Braha, Eix, Hafer,
Hinds, O'Hagan, and Stubbs—believed Donnelly
to be guilty because it fit their ideology that he
should be guilty. Consequently, no one looked at
the actual evidence with careful and unpreju-
diced consideration. They failed to notice the ab-
sence of evidence in key areas, because they all
wore the same blinders. Being true believers in a
common ideology, they failed to produce the
healthy clash of ideas that would have revealed
the multitude of problems with the case.

The organization had much in common with the
“star chamber”: the recruitment of friends, the ex-
ploitation of secrecy, the concentration of power,
and the perception that loyalty to the program
was the greatest good. The success of the pro-
gram was to be measured by its effectiveness in
nailing supposed harassers. This was in marked
contrast to the open process with checks and bal-
ances needed to ensure that false convictions
were not pushed through the system.

John Stubbs failed to note the dangers of Braha's
biases because he shared them. He endorsed the
Panel Report out of his blind faith in the products
of this holy program. Because of his ideological
blight, he failed to see what Marsden saw clearly:
that the program was ideologically driven and
that those involved were pushovers for anything
that stroked their ideology.
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But it got worse. When Stubbs learned that
O’Hagan had acted improperly and Marsden ir-
rationally, his principal concern was to cover up
the problems. When he learned that the Panels
had been illegally appointed, his reaction was to
protect the cause by concealing the anomalies.
This case refutes claims that anti-harassment pro-

Implications

Some specific lessons

One major practical benefit of this analysis is to
provide a guide for what not to do. Those dealing
with harassment programs or cases could draw
cautionary instruction from this case. To summa-
rize points that may be gleaned, I have provided a
list of suggestions for policies, all of which are re-
lated to the issues and problems of the Donnelly
case. These points are given in the Conclusions
section.

Allocation of blame

There can be no legitimate defense for violating
the basic rights of the accused in the manner
shown to have occurred. There can be no legiti-
mate secret defenses involving additional evi-
dence against Donnelly, since SFU had the clear
duty to display the evidence used to convict him.
On the other hand, actions that I have attributed
to incompetence and prejudice could have been
deliberately malevolent, and thus ethically worse
than portrayed here.

Still, subject to this limitation, I would like to note
the following.

grams are benign. Far from being a myth, political
correctness is alive and is extremely dangerous to
those innocent people whom the zealots perceive
as enemies.

1.  Other than O’'Hagan, harassment office em-
ployees appeared to have been competent
and to have behaved reasonably under the

. 4
circumstances.” The problems came from
the top, not from the bottom.

2. Three mitigating factors limit the culpability
of the Panelists, who are not nearly as respon-
sible for the travesty as Braha and Stubbs.
First, their obvious lack of ability speaks to a
bad selection and training system more than
to their turpitude. Second, they were victims
of bad legal advice from Braha, which they
lacked the expertise to question. Third, the
extent to which the PR reveals anomalies ar-
gues for sincerity, even as it argues against
other virtues. Yet even if their sincerity is
granted, the Panelists are at fault because
they indulged their prejudices to the ex-
treme detriment of an accused person,
which is an ethical offense in and of itself.

3. Attempts to allocate blame between Stubbs
and Braha are pointless. Never has the
phrase, “joint and several” been more ap-
propriate.

44 Information in a Vancouver Sun article indicates that one employee showed moral courage in reporting O’Hagan’s miscon-
duct (Jimenez, Oct. 22, 1997). My exculpation does not apply to O'Hagan herself, although her guilt appears to be less than
that of Braha and Stubbs. The current director of the harassment office, Brenda Taylor (who was hired in 1998), was not re-

sponsible for any of the problems described in this report.
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4. The problems cannot be attributed to John
Stubbs’ mental illness since many of his be-
haviour patterns were established long be-
fore the Spring of 1997, the claimed time of
the onset of his clinical depression. Further,
there have been no claims that Braha, the
Panelists, O’'Hagan, and those who gave
Stubbs too much of a free hand also suffered
from clinical depression.

5.  Governmental influences have not been an-
alyzed here, but even if causative, they
would not provide an ethical defense for the
wrongs that occurred, nor excuse those who
assented to the wrongdoing without any ap-
parent protest.

J'Accuse

The actions taken against Donnelly were uncon-
scionable. No one should ever be subjected to the
sort of evidence used against him, let alone con-
victed by it. Acceptance of such evidence as proof
in a case of a professional death sentence would
have been utterly reprehensible, even if no other
problems were present. Further, his dismissal
was undertaken with knowledge of numerous
known major violations of fair procedure as well
as abundant indications his accuser was lying.
The ethical failure is immense.

There has been little ethical accountability. Al-
though Stubbs lost his presidency, he was given a
sweetheart deal, better than the average even for
an executive who was removed without cause.
None of the main perpetrators: Braha, Eix, Hafer,
Hinds, O’'Hagan, or Stubbs, have offered the
slightest apology for their actions. Nor have any
of the Board members repented for their lax su-
pervision of Stubbs and their rubber stamping his
attempt to remove Donnelly.

Nor has SFU accepted moral accountability as an
institution. There has been no formal investiga-
tion of what went wrong, and the Administration
still maintains that the Panel was blameless. SFU
continues to fail in its ethical obligations to Don-
nelly by protecting his persecutors, while award-
ing him nothing for suffering that was
maliciously inflicted.

Nor has SFU apologized to Donnelly or to the
other victims of the hysteria. The lack of contri-
tion indicates that although SFU has moved
somewhat away from the fanaticism of the Stubbs
regime, it has not moved far enough. Those re-
sponsible are unrepentant. The dangers for in-
nocent victims of false accusation persist.

Liam Donnelly's Conviction by Prejudice
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Conclusions

One possible benefit from this study is to
learn not to make the sort of mistakes that

were made in the Donnelly case. Accordingly, I
am setting forth some basic principles that could
prevent future disasters. This is not a full prescrip-
tion, but a list of necessary safeguards suggested
by the Donnelly case. This list could be useful in
evaluating existing policies at many universities.

Basic principles

1. A basic premise of all discipline policies
should be that protection of the rights of ac-
cused persons is a core value, not to be sub-
ordinated to other values.

2. Thescope of policies should be well-defined
and properly limited, with personal matters
and criminal offenses left to the police and
the courts.

3. Individualjustice should be paramount and
must not be corrupted to “send messages”
or advance social agendas.

4. The policy should recognize that false accu-
sations are both possible and dangerous and
need to be discouraged with appropriate de-
terrents for false charges.

5. Administrator responsibilities for due pro-
cess should be defined with appropriate
penalties for malfeasance, including severe
penalties for wilful malfeasance.

6. Implementation of severe punishments
(e.g., suspension or dismissal) should re-
quire high standards of proof, such as clear
and convincing evidence.

7. Standards and procedures should protect
defendants from prosecutorial misconduct.

This probably implies strict limitations on
private prosecutions.

Selection and training of Panel

1.  Panels should be selected according to pro-
cedures that do not select for particular ide-
ologies, either through deliberate choice or
through self-selection.

2. Selection for competency should be encour-
aged, provided that competency is defined
in an ideologically neutral way.

3.  Prospective panelists should successfully
complete a training course on the principles
of evidence.

4.  The training should be ideologically neutral
with properly mixed examples and view-
points.

Preliminary arrangements

1.  Charges must be set in advance, with no sig-
nificant changes or new charges allowed.

2. Rulings on such matters as jurisdiction, ade-
quacy of allegation, and timeliness should
be made in advance and in writing by an in-
dependent legal authority.

3. The Panel deciding the case must be given a
clear mandate as to what must be proved in
order to find the defendant guilty.

4. The basic scope of the inquiry must be man-
dated according to policy, not left to the tri-
bunal.

5. The tribunal must be clearly instructed that
the burden of proof is on the accusers, and

The Fraser Institute
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that the benefit of the doubt goes to the ac-
cused.

Trial or hearing procedures

1.

Sound rules of evidence should be followed.
Standards should be close to those used in
courts, or at least at the same level used in
serious cases of labour grievance arbitra-
tion.

Prejudicial material should be strictly ex-
cluded.

Opinions of witnesses as primary evidence
should be excluded (except for properly
qualified experts).

There should be penalties for false testimony,
which are made known to all witnesses. Fur-
ther, it should be a duty of the University to
proceed against false witnesses.

Hearings should be recorded and tran-
scribed with transcripts freely available to
defendants appealing adverse findings.

Accusing witnesses should be strictly
barred from having access to or listening to
each other’s testimony.

In any trial in absentia a “friend of the tribu-
nal” should be appointed to act for the de-
fendant.

Evidence on alleged suffering of complain-
ing witnesses should be excluded from the
trial of the accused. (If necessary for damage
awards, a later hearing should be held.)

Decision and writing of report

1.

The Panel must not communicate with ei-
ther party or administration officials or law-

yers except through written communica-
tions supplied to both parties.

2. The actual scope of the investigation must
be clearly stated, with all documents used
properly listed, and any important limita-
tions properly noted.

3. The Report must discuss all significant is-
sues and give adequate reasons for the opin-
ions given. This includes adequate
treatment of any challenges to the views
taken.

4. The Report must be linked to the evidence
with appropriate citations.

Review standards

1. Findings of innocence by the Panel should
be final; further complaints by accusers
should be directed to the University.

2. The review must be independent in appear-
ance and fact, which among other things im-
plies lack of previous involvement in the
case.

3.  If the reviewer is assisted by a lawyer, the
lawyer must be identified and must meet all
independence standards required of the re-
viewer.

4. Review standards must be clearly stated
and followed. Limitations must be known
and impose acceptable risk.

5. The Review must include some checking of
accuracy of the Report’s representations of
evidence.

6. Inreplying to the Panel Report, the rights of
the accused should be at least equal to the
accusers, and perhaps greater since if item 1

Liam Donnelly's Conviction by Prejudice
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in this list is followed, the accused is the ap-
pellant.

Significant problems discovered in the re-
view should be adequately investigated,
even if it means that more elaborate proce-
dures are needed.

In any key witness case, the testimony and
representations of the key witness should be
carefully reviewed for consistency and plau-
sibility.

Review report standards

At a minimum, the Review should express
and support opinions on the scope of the re-
view, the competency of the procedures, the

fairness of the procedures, and the adequacy
of the conclusions.

Any substantive questions raised by an ap-
pellant must be candidly, fairly, and ade-
quately answered.

Even when accepting the Report on balance,
the Reviewer should candidly discuss any
significant known problems with the Re-
port.

Rejection of findings of guilt should be re-
garded as a legitimate event, provided ade-
quate reasons are given. Such rejection
should never be equated with being soft on
harassment.
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