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Introduction
This paper is an effort to share with others some of the wisdom of my
elders.1 When I say “elders” I do not mean my parents, grandparents
or other relatives. Nor am I referring to any of my First Nations
friends such as the late Chief Jacob Thomas. Rather, I am talking
about my academic mentors who used both oral communication and
numerous learned treatises to instruct me in the skills of my profession. Among other things, they showed me how archaeological data,
written documents, and oral traditions are used in methodological
conjunction to illuminate the past. After summarizing what I was
taught about oral traditions,2 I will offer a few observations on the
Delgamuukw case.
I would like to begin by reviewing some modern perspectives on
reconstructing the past in the present. At the risk of obscuring the full
range of opinions, I will simplify matters and focus on two rival epistemologies located at the extreme ends of a continuum.
Notes will be found on pages 118–121.
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Historical Objectivism
At one end of the spectrum of approaches is an interpretative position
known as historical objectivism or positivist history. This position has
a commitment to the reality of the past, a belief that there is a single
solution or one “true” history, and a tendency to eliminate other possibilities. Its sprawling set of assumptions includes the notion that historical facts are embedded in documents and need only be extracted;
hence, there is a focus on the collection and critical analysis of documentary materials to ascertain their origins, date and trustworthiness.
There is a sharp separation between fact and fiction. Facts are independent of interpretation. The historian should have an attitude of neutral
objectivity and disinterest and should never be an advocate or propagandist. The result is an authoritative, chronologized text about what
“actually happened” in the past.3
The Postmodernist Critique
Historical objectivism, in various incarnations, has been the dominant
paradigm in Western historiography. But it in recent decades it has been
challenged as problematic by an intellectual movement loosely organized under the rubric “postmodernism.” This alternative position is, in
many respects, a type of historical relativism in which interpretation
changes in relation to changing circumstances. It is also a type of idealism in which humans are said to adjust not to a world as it really is, but
to a world as they imagine it to be. Instead of a single, “true” history,
there is pluralism, with multiple locations of historical knowledge. A
value-free, empirical, objective history is an impossible ideal: historians
can never free themselves from their own biases and all pasts are culturally mediated and socially constructed. Historical works written by “expert” historians; anthropologists and members of other academic guilds
are socially constituted as authority and have no privileged claims on
universal truth. They are closer to ethnocentric ideology than to scientific objectivity. There is no past to be reconstructed—only many, equally
“true” or equally fictitious pasts to be constructed. There are no objective means of distinguishing between truth and falsehood since reality
is what each individual believes it to be. As such, postmodernism is primarily a critique of many basic tenets of objectivism and positivism
rather than a viable alternative.4
The Role of Oral Traditions
Oral traditions have an important role in the contested terrain between historical objectivism and postmodernism. While they have often focused on written documents, historical objectivists have not
totally ignored oral sources and have incorporated them into their re-
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constructions of the past after first subjecting them to varying degrees
of scrutiny. In a recent study, I reviewed numerous examples of Aboriginal oral traditions which contained useful facts about remote periods in history, as well as many instances in which scholars employed
this evidence in standard historical reconstructions.5
Critics of the objectivist approach believe that oral traditions
should not be mined for facts to be used as evidence in positivist histories, but should stand on their own as valid alternatives to such histories and regarded as worthy of study in their own right. Postmodernists raise questions about who is empowered or authorized to
tell the story about the past, who controls the authentication process,
and whose voices are included and whose are excluded or marginalized. Indeed, the term “voice” is prominent in the fashionable language of postmodernist discourse. It is with the “return of voice” that
marginalized or minority groups, including Aboriginal peoples, can reclaim the past from “expert” academics, construct their own pasts, assert social power and claim rights. It is argued that oral traditions, in
particular, can challenge biased, hegemonic history based on written
records; democratize elitist historical disciplines; and give balance to
an historical record.6
Reputable scholars draw from both ends of the continuum and try
to situate their work in a comfortable middle ground. Unfortunately,
excessive fidelity to the postmodernist end of the spectrum as well as
a number of peculiar misconceptions have fostered untenable generalizations in the academic community, in First Nations political rhetoric
and in Aboriginal litigation. I will briefly explore only a few of those
generalizations.
Bias
It is frequently suggested that history, as told by outsiders, is inherently biased, politically motivated, and amounts to an assertion of dominance and power over those whose past is being told. The voices of
First Nations people are believed to be essential because only they can
confront the distorting cultural biases that allegedly inform “expert”
views of Aboriginal history. These biases are said to include, for example, the notion that Aboriginal societies were static and without history
until after contact with “progressive” European cultures.7 However,
non-Aboriginal archaeologists first corrected this bias by demonstrating that the cultures of First Nations people underwent constant
change prior to European contact, challenging the racist attitudes of
nineteenth-century evolutionism and outdated ideas of progress.8 Significantly, the bias was confronted internally, in the absence of trendy
postcolonial theory and without recourse to oral traditions or an overt
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challenge from First Nations people.9 Clearly, it is not necessary to be
an Aboriginal person to identify and overcome distorting biases.
Many also assume that the written record produced by Europeans
is inherently biased because it was not produced by Aboriginal people
but by strangers who had little understanding of the people they were
writing about. How, then, does one explain the fact that written accounts by missionaries, fur traders, soldiers, explorers and other newcomers are commonly used to support Aboriginal claims? Good
examples are the records of Hudson’s Bay Co. trader William Brown and
Peter Ogden which were relied upon by the Gitksan and Wet’suwet’en
plaintiffs in the Delgamuukw trial to challenge the idea that an Aboriginal
land-tenure system developed in response to the European fur trade.10
The postmodernists are correct in their observation that Western
historical disciplines can become tools for use in the subordination and
domination of non-Western peoples. Yet it must be conceded that these
same disciplines also become the tools of resistance. Many First Nations
people have overcome their long-felt mistrust of Western approaches
and have used modern science in research, exhibition and education11 to
challenge other versions of their history,12 to support Aboriginal rights,13
or to oppose development on their lands.14 As one Blackfoot Elder said,
archaeology “had done more for the betterment of native peoples than
all of the missionary and government agents had ever done.” 15 Archaeology is a source of information that is independent of written accounts
and can help to ensure that history is not only written by the winners.16
Critics who charge that Western anthropologists and archaeologists are
inherently biased because of their non-Aboriginality, or who argue that
their research and findings harm First Nations interests,17 must also be
prepared to explain why it is that archaeological data often provides compelling support for Aboriginal claims.18
Those First Nations activists who claim that unflattering academic views of their history are the result of Western prejudices are just as
likely to accept positive contributions emerging from the research of
non-Aboriginal scholars.19 In many respects, historical objectivism, including the scholarly apparatus that goes with it, has become the dominant posture of modern Aboriginal intellectuals involved in the public
representation of their history.20 Others have been influenced by postmodernist literature and are employing this relatively new Western
approach to dismantle colonial thought.21 Curiously, Aboriginal intellectuals who see the use of oral traditions by Western historians as a
form of cultural appropriation have themselves appropriated the discourse of Western postmodernism to make the argument.22 Many First
Nations writers have voluntarily incorporated Western scholarship
into their own ‘voice,’ partly because modern anthropology, history
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and other disciplines frequently challenge rather than perpetuate the
myths used to assert dominance and power over Aboriginal people.23
Aboriginal people are humans like everyone else and their voices
can be just as self-serving and biased as the writings of non-Aboriginal
people. This makes it particularly important that all assertions about
the past, whether written or oral, are subjected to scrutiny and are not
accepted at face value for any reason, including political expediency or
cultural sensitivity. Unlike heritage, which often makes the past an exclusive possession created to protect group interests, history is an open
inquiry into any and every past; it is comprehensive, collaborative and
open to all.24 Members of any given culture are not inherently better
qualified to give an accurate representation of themselves and their history. No scientific or moral arguments can be advanced for restricting
the study of the past to members of the group being investigated, or for
giving any group exclusive proprietary rights to its history. On the contrary, the history of any people is greatly enriched because individuals
from outside the group study it.25 Charges of cultural appropriation26
are often misguided and based on an outdated view of scholarly practice. In my view, James Henderson, a prominent Aboriginal legal scholar, is simply wrong when he alleges that efforts to understand
Aboriginal pasts using a foreign world view “is the essence of cognitive
imperialism and academic colonization.” 27
There are many reasons why the perspective of the people whose
past is being explored must be given serious consideration, but the absence of bias and assurances of accuracy are certainly not among them.
Postmodernists agree that voices coming from the inside are not necessarily free from bias. Indeed, most argue that since all voices are inherently biased, all stories about the past are equally valid alternatives.
Despite many attractions, this position also has profound limitations.
When taken to its obvious radical conclusion, postmodernism leads to
a conundrum. It is a socially constructed Western ideology that cannot
present itself as a better alternative to its older competitor without creating a privileged position for itself, thereby undermining its own ideals. It must also dilute its own relativism or be charged with tolerating
morally repugnant or socially noxious historical theories. Furthermore,
in its extreme form, it offers only a debilitating nihilism that denies the
existence of a basis for knowledge and precludes any consensus on
what happened in the past. The notion that there is no past to be reconstructed and that all stories are equally true is contrary to common
human experience and is rejected by most Aboriginal as well as nonAboriginal people. More importantly, it is an entirely impractical epistemology when dealing with situations in which decisions about what
happened must be made.
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The Orality-Literacy Continuum
A second problem that deserves attention is the common tendency to
dichotomize orality and literacy. While the terms ‘oral’ and ‘orality’
have often been contrasted with ‘written’ and ‘literacy,’ 28 these seemingly obvious distinctions are rather slippery in practice.29 Aboriginal
cultures have often been characterized as ‘oral.’ 30 Since it is no longer
possible to generalize validly about oral or literate individuals, it would
be a mistake to divide entire cultures along these lines. There is now a
widespread academic consensus that orality and literacy should not be
regarded as a dichotomy. Even literacy may not represent a pole, now
that the world has entered an era of ‘post-literate’ communication.
Simply put, orality and literacy are no longer among the reasons for distinguishing between Aboriginal and non-Aboriginal peoples.31
It is often forgotten that alphabetic systems are not the only form
of writing in Aboriginal North America.32 Prior to European contact,
there were systems of writing without words which constituted a nonalphabetic form of literacy. Since there is nothing inherent in orality
that fosters accurate transmission of information, and since the memories of Aboriginal people are no different from those of other humans,
it comes as no surprise that First Nations people had aides-mémoire such
as notched or marked sticks, dendroglyphs, wampum and pictography.
The fact that these exist is in and of itself evidence that the people who
invented them understood the limitations of memory. They not only illustrate how oral traditions frequently depend on mnemonic cues, but
serve to undermine generalizations about how “Canada’s First Nations
had no written history.” 33
For millennia, Aboriginal people had writing without words. Over
the course of the last few centuries, many have also written with words.
This makes for a situation that is far more complex than advocates of a
simple orality-literacy dichotomy would have us believe. In some cases,
missionaries adapted European languages to indigenous sound systems. In other instances, native speakers modified European writing
for their own use. Still others devised and perfected entirely new systems, including syllabaries, ideographic script such as hieroglyphic
writing and countless orthographies.34
Then there is English—a language that (either through a voluntary
strategy of adaptation or, more often, involuntary participation in that
catastrophic experiment known as the residential school) has become
the lingua franca and the basis of literacy for the majority of First Nations people in Canada.35 For some peoples, such as the Inuit of the
Arctic, English literacy has been a recent development.36 In other parts
of Canada, however, Aboriginal peoples have been speaking and writing in English for more than three centuries.37 The degree to which
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written sources have been incorporated into oral documents has often
been underestimated. Scholars working in many different countries
have noted this phenomenon, known as “feedback.” The feedback effect is common in oral traditions related in all but the most remote areas of the world.38 Throughout the twentieth century, First Nations
people have increasingly consulted the corpus of written research in
the public domain,39 while at the same time drawing on their rich inventory of non-recorded oral traditions.
Aboriginal Traditions and
Non-Aboriginal Traditions
A third popular but untenable generalization posits a stark distinction
between Aboriginal and non-Aboriginal historical traditions. Anthropologists discovered long ago that temporal orientation is, to a certain
extent, a cultural construction. The past is not always remembered lineally, sequentially, chronometrically or calendrically. For this reason,
history may involve compression or telescoping of time, or may even
be conceived of in cyclical terms.40 Unfortunately, these insights have
led to extreme forms of cultural relativism, in which differences are frequently accepted without question. Maurice Bloch recognized this as
part of a “recurrent professional malpractice of anthropologists to exaggerate the exotic character of other cultures.” 41 Extreme relativism is
an exaggeration because if every culture conceived of things in entirely
unique ways, no culture but our own would be comprehensible to us.
In other words, if members of other cultures really did have entirely different concepts of time and history, we simply could not do what we
obviously do, that is communicate with them.42 Just as ethnocentrism
assumes that everyone thinks alike, so too extreme relativism takes it
for granted that all cultures are completely different. Frequently, neither position is founded on solid cross-cultural research.
Having examined numerous studies and researched this issue at
some length, I have come to the conclusion that the contrast between
the two “traditions” or “perspectives” is fraught with oversimplification, generalization, and reductionism. First Nations cultures are rich
in their diversity. While it is appropriate to recognize and celebrate differences between these cultures and more recent immigrants, facile dichotomies between linear and cyclic, between an interest in the past
and a timeless present, or between a caricatured non-Aboriginal historical tradition and a monolithic Aboriginal historical tradition are overstated and contrary to evidence.43 In the case of Aboriginal claims, such
dichotomies can lead to the type of divisive “us” and “them” mentality
that limits intercultural communication and ultimately works against
consensus-building.
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The Delgamuukw Trial Judgement
Oral traditions figured prominently in the Delgamuukw trial.44 Some
judges in earlier years may have been guilty of a mechanical application
of the rules of evidence which rendered entire classes of materials inadmissible even before they could be weighed against other evidence.
This was not the case here, for many of the oral documents tendered by
the Gitksan and Wet’suwet’en, either through viva voce testimony or in
the form of written affidavits, were admitted as evidence. It was only
after careful deliberation that Chief Justice McEachern ultimately gave
them little weight. I recently had occasion to study the trial decision
and am preparing a detailed analysis; for now, I will confine my remarks
to a few observations on the published reaction to the decision.
There is a widespread consensus that in his Reasons for Judgement, Justice McEachern volunteered several unnecessary remarks in a
language reminiscent of nineteenth-century evolutionism. His notion
that the Aboriginal plaintiffs were a “primitive” people prior to contact
with Europeans and his use of Western technologies as a yardstick to
measure progress45 was offensive, not only to the First Nations plaintiffs, but to the many non-Aboriginal academics who have struggled
hard to overturn such ethnocentrism. For these reasons, his judgement
has been justifiably criticized.46 It has also been charged that Justice
McEachern’s treatment of ancient documents is not in accord with
mainstream historical scholarship.47 Since the Chief Justice appears to
have adopted the long-abandoned view that such documents largely
speak for themselves,48 this criticism also has validity. Complaints
about his treatment of oral traditions, on the other hand, have in my
view generally been unfair and off the mark.
Justice McEachern has been chastised for ignoring context in his
use of written documents and for failing to subject these sources to further corroboration before giving them probative value.49 However, in a
classic example of dammed if he does and dammed if he doesn’t, some
of his detractors have accused him of “ethnocentric biases,” and an
“ethnocentric vanity verging on racism” 50 for applying these same,
commonly accepted principles of research to oral documents. There
have been complaints that the Judge’s narrative “is about the unchallengeable authority of the now familiar ‘Western scientific tradition’ ” 51
and that his dismissal of Aboriginal oral traditions is based on a “naive
positivism.” 52 Julie Cruikshank criticizes Justice McEachern for being
overly concerned about the “reliability” of oral traditions and for seeing
the value of oral traditions exclusively in terms of their contribution to
a positivistic reconstruction of “what really happened.” She advances
the thesis that “the court’s decision to present and evaluate oral tradition as positivistic, literal evidence for ‘history’ is both ethnocentric
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and reductionist, undermining the complex nature of such testimony
because it fails to address it on its own terms.” She asserts that “there
is in anthropology an extensive body of literature which guides scholarly analysis of oral tradition; in that literature, concerns about ‘literal
truth’ of oral traditions were superseded almost a century ago.” 53
Critics like Cruikshank ignore two important facts. First, the Aboriginal plaintiffs themselves tendered oral traditions as truthful statements about what really happened and it was they who went to great
lengths to establish the historicity and trustworthiness of these traditions by pointing to internal training, testing and validation procedures
and by calling on independent, scientific corroboration. It seems clear
that many Gitksan believe that their oral traditions come from the past,
are about a remote past, and can be used as evidence to construct history in a positivistic sense.54 More specifically, both lay and expert witnesses relied upon the traditions to prove the connection between precontact and present societies, ancient land use and territorial boundaries.55 Whatever their usual role within the community, once oral traditions are offered as insights into a past that is contested or otherwise
under investigation and are marshaled in support of an argument in a
dispute with outsiders, they are either transformed into or specifically
generated as evidence and can no longer be addressed solely on their
own terms.
Secondly, Cruikshank’s assertion that anthropologists no longer
have an interest in the historicity of oral traditions and no longer seek
to extract facts about what “actually” happened in the past represents
a rather narrow slice of the range of approaches having currency in the
second half of the twentieth century.56 Cruikshank’s antipositivism has
by no means superseded other approaches. True, some historians and
anthropologists, including myself, have gone beyond what “really happened” and developed an interest in what people believe might have
happened. They acknowledge the legitimacy of self-representation and
write accounts outlining how a group of people conceive of their histories on their own terms and construct their own historical consciousness within their own frameworks of analysis. Nevertheless, since
some oral traditions are demonstrably containers of facts about the
past, scholars continue to combine them with other evidence in standard positivist histories.57
A careful reading of his Reasons for Judgement suggests that Justice McEachern’s critical approach to oral traditions was not stimulated
entirely by his personal predilections or the ideology of his profession,
but was also inspired by mainstream academic opinion. For instance, he
cited a lengthy excerpt from Bruce Trigger’s Time and Traditions, in which
one of the most influential Canadian anthropologists of this century
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noted that oral traditions are as much about the present as the past, that
they are reworked from generation to generation, that they require careful evaluation, and that when used uncritically they can be a source of
much confusion.58 Since this scholar was among the many ‘learned authors’ who reminded the judge to be cautious,59 it is unfair to intimate
that Justice McEachern’s critical approach was not in accord with modern anthropological thinking. Or, as other critics claim, that his approach was generated “exclusively within the framework of western
jurisprudence,” arose from a “Canadian legal ideology,” and conveyed
an “orientation lag between current academic approaches and conservative judicial practice.” 60 By admitting oral documents into evidence, recognizing that they are not prima facie proof of the truth of the facts stated
in them, taking note of the context in which they were generated, evaluating them for internal consistency, comparing them with other available evidence, and carefully weighing them, the judge did precisely what
his critics suggest he should have done with written documents.61
Delgamuukw in the Supreme
Court of Canada
Chief Justice Antonio Lamer of the Supreme Court of Canada noted
that the Delgamuukw appeal raised “an important practical problem relevant to the proof of aboriginal title which is endemic to aboriginal
rights litigation generally—the treatment of the oral histories of Canada’s aboriginal peoples by the courts.” 62 The Court’s response to Justice McEachern’s decision will undoubtedly influence the way in which
lower courts approach Aboriginal oral traditions for many years to
come. Although I have studied the decision in considerable detail, I
again offer only a few preliminary remarks.
Since the trier of fact is in direct contact with the mass of evidence,
the Supreme Court has been reluctant to interfere with the findings of
fact made by a trial judge.63 Indeed, the Court refused to question Justice McEachern’s decision to reject the testimony of two anthropologists who served as expert witnesses on behalf of the Aboriginal
plaintiffs.64 However, when it came to the same trial judge’s decision to
assign little weight to the oral traditions, the Court waived the principle of noninterference and offered a lengthy critique. The Chief Justice
argued that such appellate intervention was warranted because the trial
judge did not have the benefit of the principles laid down in the R. v.
Van der Peet case, which instructed courts to appreciate the unique evidentiary difficulties inherent in adjudicating Aboriginal claims and to
adopt a special approach that does not undervalue the evidence presented by First Nations people. Since Aboriginal rights are defined by
reference to pre-contact practices (or, in the case of title, pre-sovereign-
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ty occupation), the Court reasoned that written documents are usually
unavailable and oral documents are often “the only record of their
past.” Hence, the “Aboriginal perspective” must be accorded “due
weight” by the courts. The oral evidence given by Aboriginal people
must be accommodated and “placed on an equal footing with the types
of historical evidence that the courts are familiar with, which largely
consists of historical documents.” 65
The Supreme Court agreed with the trial judge that the adaawk and
kungax oral traditions of the Gitksan and Wet’suwet’en people were admissible out of necessity as exceptions to the hearsay rule, but disagreed with his decision not to give them independent weight. The
Chief Justice feared that since the deficiencies identified by the trial
judge are inherent in all oral traditions (an assumption that is, incidentally, demonstrably false), such traditions would be consistently “undervalued” in Canadian courts.66 Furthermore, the trial judge
apparently erred when he discounted the “recollections of aboriginal
life” on the grounds that they did not demonstrate land use beyond 100
years ago; here, Justice McEachern had “expected too much.” 67 Finally,
the trial judge erred in his treatment of oral documents adduced in the
form of territorial affidavits. He should not have rejected them on the
grounds that their contents were not known in the general community,
that the subject matter was disputed, and that they had been generated
in the context of land claims discussions.68 Since conclusions on issues
of fact might have been very different had the trial judge assessed the
oral traditions “correctly,” the Supreme Court suggested that his factual findings cannot stand and that a new trial was warranted.69
The Delgamuukw decision is in keeping with a recent trend that
has effectively lowered the standard of proof in Aboriginal and treaty
rights cases.70 In my view, the decision is problematic because, while
lowering the standard is well intentioned, the rationale for doing so is
based on misconceptions that can be traced back to the earlier Van der
Peet decision.
In Van Der Peet, Chief Justice Lamer held that since producing “conclusive” evidence about Aboriginal practices, customs and traditions prior to contact with Europeans is a “next-to impossible task,” the evidence
relied upon may relate to Aboriginal practices “post-contact,” provided
these have their “origins pre-contact” or “can be rooted in the pre-contact societies.” 71 This is apparently intended to overcome “the evidentiary difficulties in proving a right which originates in times where there
were no written records.” 72 Such reasoning will appear puzzling to anyone familiar with modern approaches to reconstructing the past.
First, even if it were possible to obtain conclusive evidence about
the past, the conclusiveness of such evidence would have nothing to do
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with whether it relates to pre- or post-contact times. Suggesting that
pre-contact evidence is more difficult to obtain than post-contact evidence is indulging in a baseless generality, since there is nothing inherent in the latter evidence that lessens the difficulties. For reasons I need
not detail here, the written records generated during the period after
European contact and the oral traditions collected in recent times are
not necessarily more conclusive than archaeological evidence that
serves as the basis of much of our knowledge about pre-contact life. In
fact, in many cases, a good argument can be made that the archaeological record (which, after all, was generated by Aboriginal people living at
the time), must be preferred over later written and oral records, which
can only be projected into the past through inferential argument.73
It is of course true that the pre-contact record does not contain all
the perishable components of land use and practices, which might form
the basis of title and rights. As Justice Mahoney said in Hamlet of Baker
Lake v. Minister of Indian Affairs and Northern Development, “snow houses
leave no ruins.” 74 Yet reconstructing pre-contact Aboriginal land use
and associated practices such as hunting and fishing is not at all a
“next-to-impossible task,” particularly with the emergence of archaeozoology, archaeobotany and other specialized fields which have provided valuable insights into subsistence activities. In some instances,
extensive knowledge is now available about all the different animal and
plant species hunted, fished or collected by a particular Aboriginal
group, the time of year during which they inhabited a particular campsite, the amounts of edible meat they obtained, how they butchered
and cooked their food and how they disposed of their garbage.75 In
many cases, we are also able to outline, with a reasonable degree of certainty, socio-political systems and even ideology, symbolism and religion.76 If disputing parties invested as much money in state-of -the-art
archaeological fieldwork as they now do on lawyers, they might be surprised at the result.
Secondly, if it is indeed “next-to-impossible” to produce evidence
from pre-contact times, how is anyone to overcome the hurdle of demonstrating that the post-contact practices, customs and traditions have
their “origins pre-contact” or “can be rooted in the pre-contact societies”? There is no practical way of untying this Gordian knot, although
it can be cut by adopting the type of inferential argument known as analogical reasoning. This involves carefully projecting a post-contact
known (the source-side of the analogy) back into a pre-contact unknown (the subject side of the analogy). When done properly, this sophisticated method has successful applications.77 In the hands of the
untrained, however, it is prone to misuse and can easily turn into circular reasoning.78 A skilled ethnohistorian can project written records
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and oral traditions into the past, but to ‘root’ a practice in pre-contact
times requires at least some independent evidence of the type only archaeology can provide.
The Supreme Court’s rationale is at least partly based on a wellknown necessity argument that, together with the circumstantial probability of reliability argument, constituted the original common law
justification for admitting oral traditions as exceptions to the hearsay
rule. The necessity justification seems straightforward enough since
there is no dependable way of consulting a witness once he is dead. Resorting to other types of evidence is essential; otherwise a claimant
would never be able to prove anything. That this necessarily means recourse to oral traditions is, however, an unwarranted assumption. In
my experience as an expert witness in numerous Aboriginal litigations
from Newfoundland to British Columbia, I have always incorporated
oral traditions as part of my evidence whenever they were available.
Yet, I have never encountered a case in which oral traditions were absolutely necessary because they were “the only record of their past.”
On the contrary, in most parts of the country the material date (either
European contact or assertion of sovereignty) is beyond the temporal
scope of many oral traditions and it usually becomes necessary to tender other evidence.
The Supreme Court’s instruction that oral traditions be “placed on
an equal footing” with historical documents79 has already become a
source of much confusion and speculation. Does the Court mean that
oral traditions be placed on an equal footing because they may contain
at least some features of historicity which are not, in the Court’s words,
“tangential to the ultimate purpose of the fact-finding process at trial—
the determination of the historical truth”?80 Does equal footing mean
that oral traditions should be subjected to the same rigorous tests routinely conducted by historians on written materials? Or does the Court
have in mind something closer to the postmodernist end of the spectrum—perhaps an approach that gives “due weight” to any Aboriginal
voice merely because of its Aboriginality and irrespective of whether it
is tangential to the task or fails standard tests? Of course, the latter approach risks an imbalance in which oral traditions will be consistently
and systematically overvalued in the courts below because who will
dare question an elder? The rejection of McEachern’s critical analysis
will almost certainly be regarded by some not merely as an effort to level the field or lower the standard, but as an outright abandonment of
the rigorous scrutiny that is essential to any fact-finding process. When
taken to its logical conclusion this would seem unworkable in conflict
resolution and, as others have noted,81 it would open the way for a radical reinvention of the law itself.82
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It is unfortunate that the Supreme Court in Delgamuukw has perpetuated the untenable orality/literacy and Aboriginal/non-Aboriginal
dichotomies, since the net effect has been to isolate oral traditions as
an exotic species of evidence. I hasten to add that I do not place the
blame on the learned justices but, rather, on the absence at trial of expert witnesses qualified to assess the tendered oral documents, form
opinions on their strengths and weaknesses, and demonstrate how
these commonly-used sources are best used in methodological conjunction with other evidence.
Conclusions
My elders taught me that a respect for people’s beliefs should not preclude scientific inquiry.83 Furthermore, I learned that reducing all human ideas to a common level conflicts with the fact that our modern
scientific understanding, despite all its shortcomings and possibilities
for misuse, remains qualitatively different from other belief systems and
more closely approximates what is external to the individual.84 That this
understanding emerged from the Western intellectual tradition should
not disqualify it as a suitable framework for studying Aboriginal pasts.
It has given rise to methods that remain the most comprehensive, inclusive and flexible available.85 Although it is incapable of arriving at absolute truth, it is a way to knowledge that can be both dependable and
reliable.86 When used as a tool of oppression, a Western approach can
do much harm to First Nations people, but when used responsibly and
fairly it can serve members of all cultures well. This is particularly true
when the rigour of positivism incorporates some of the more important
and useful messages of the postmodernist critique.
The relativistic orientation of postmodernism (much like the anthropological cultural relativism from which it is partly derived) leads
to a fuller appreciation of First Nations and the ethical and moral
principles underlying the actions, beliefs and practices of their members.87 That complete objectivity is unobtainable is also an important
lesson, although it must never become an excuse for abandoning the
positivist ideal.
Courts simply do not have the ivory-tower luxury of pronouncing
that all stories about the past are socially constituted and equally true.
Aboriginal litigations are invariably fact-finding exercises and usually
involve making decisions about what actually happened in history.
However, while judges may have brilliant legal minds, they often lack
the specialized training that is required to reconstruct Aboriginal pasts.
Fortunately, there are competent expert witnesses who do have the requisite skills, have spent their lives working with the same types of evidence, and are able to assist courts in their difficult tasks. Since
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judgements issued by courts impact the lives of many Canadians, it is
absolutely essential that decisions be informed by the best research
available today.
As a participant in numerous litigations across the country, I have
adopted an approach that I believe is most useful in resolving the complex historical issues before the courts. In accord with mainstream
scholarship,88 this approach tries to achieve a rapprochement between
various scholarly disciplines and to effect a balance between historical
objectivist and postmodernist, or between positivist and relativist positions. It recognizes the legitimacy of self-representation and acknowledges that what people believe about their own past must be respected
and receive serious historical consideration. At the same time, it assumes that there was a real past independent of what people presently
believe it to be, and that valuable information about that past may be
derived from various sources including oral histories and traditions. It
accepts that both non-Aboriginal and Aboriginal scholars can be biased, that various pasts can be invented or used for political reasons,
and that a completely value-free history is an impossible ideal. Nevertheless, it postulates that the past constrains the way in which modern
interpreters can manipulate it for various purposes. While the actual
past is beyond retrieval, this must remain the aim. The reconstruction
that results may not have a privileged claim on universal ‘truth,’ but it
will have the advantage of being rigorous. The approach rejects the
fashionable notion that because Aboriginal oral histories and traditions
are not Western, they cannot be assessed using Western methods and
should be allowed to escape the type of scrutiny given to other forms
of evidence.89 Ultimately, the perspective is in accord with Bruce Trigger’s belief that public wrongs cannot be atoned by abandoning scientific standards in the historical study of relations between Aboriginal
and non-Aboriginal people.90
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were eyewitnesses or had personal experience with events occurring within
their lifetime. Oral traditions, on the other hand, are oral narratives about
past events transmitted by word of mouth over at least a generation.
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27 Henderson 1997: 23. This is not to say that the reconstructions of outsiders
are always more accurate. In fact, some local histories told by First Nations
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63 Lamer et al. 1997: 1064-1065, 1070.
64 Lamer et al. 1997: 1071.
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68 Lamer et al. 1997: 1076-1078.
69 Lamer et al. 1997: 1079.
70 Gover and Macaulay 1996: 56-59.
71 Lamer et al. 1996: 205.
72 Lamer et al. 1996: 207.
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