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Executive Summary

In February 1999, the Panel on Accountability
and Governance in the Voluntary Sector,
chaired by the Hon. Ed Broadbent, produced its fi-
nal report, Building on Strength: Improving Govern-
ance and Accountability in Canada’s Voluntary
Sector. This report was the result of a process of
consultations with government and the voluntary
sector, which included the publication of an in-
terim report in May 1998, Helping Canadians Help
Canadians: Improving Governance and Accountabil-
ity in the Voluntary Sector.

There is much of value in these publications.
However, the aim of this paper is to examine criti-
cally one of the central recommendations of the fi-
nal report—that a new, permanent, voluntary
sector commission be established on the model of
the Charity Commission of England and Wales.
This new commission would be charged with:

e evaluating and making recommendations on
applications for charitable status

e providing support, information, and advice
about best practices to voluntary organiza-
tions related to improving accountability and
governance;

e collecting and providing information to the
public; and assisting organizations to main-
tain compliance with Revenue Canada and
other regulatory requirements, and investi-
gate public complaints.

From the Panel’s publications, it appears that the
idea of establishing a new commission attached
to the federal government, with a wide array of
responsibilities, was favoured from the start.
However, this recommendation failed to garner
significant demonstrable support from the volun-
tary sector, and the arguments provided in sup-
port of it are unconvincing. No notice appears to
have been taken of the actual record of the Char-

ity Commission, which has come under strong
criticism in the United Kingdom over the past
decade. Moreover, during the consultation pe-
riod, two reports were published by the UK Com-
mittee of Public Accounts, both highly critical of
the Commission’s performance. Neither report is
referred to in the Panel’s work. At the same time,
the example of the voluntary sector in the United
States appears not to have been taken into consid-
eration. In the United States, a multitude of flour-
ishing voluntary intermediary organizations
accomplish the great majority of the work envis-
aged for a new voluntary sector commission.

In fact, there is little evidence that a new commis-
sion as recommended by the Panel is either neces-
sary, or likely to produce significant public
benefit. Certainly there is no pressing need justi-
tying the Panel’s recommendation that such a
body be established within a year. Depending on
the arrangements decided by Parliament for the
future determination of charitable status in Can-
ada, there might be a role for a small body of
judges and legal scholars to make recommenda-
tions to Revenue Canada in this regard, or to hear
appeals of Revenue Canada decisions. All of the
other functions envisaged for the new commis-
sion could be accomplished better and more cost
effectively through other means, either by requir-
ing existing government agencies to perform
them, or by allowing existing voluntary sector ef-
forts to develop naturally.

The Panel also made a number of recommenda-
tions regarding relations between the voluntary
sector and governments, which indicate that the
Panel’s stated goal of bringing the voice of the
sector to the cabinet table was more central to the
exercise than might appear on first glance. Com-
bined with the Panel’s stated desire for increased
government funding for “capacity building” in
the sector, this raises important questions about
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the future direction of the sector, which the Pan-
el’s final report does not address adequately. The
Panel stresses the important role the voluntary
sector plays in democracy, but some of its recom-
mendations seem likely to undermine the inde-
pendence and diversity of the sector. In
particular, entwining charities more closely into
governmental policy formulation, increasing
government funding for intermediary organiza-
tions, making charitable registration dependent
upon accession to “ethical codes,” and encourag-
ing “corporate responsibility” to the voluntary
sector all seem antipathetic to independence, di-
versity, and voluntarism.

This paper recommends, therefore, that:

e the Panel’s recommendation for a new volun-
tary sector commission not be adopted;

e if anew voluntary sector commission must be
established, its commissioners should
number no more than five, with at least two-
thirds having extensive experience with the
charitable sector, and (if the commission is to
have a role in making recommendations on
applications for charitable status) one-third
having legal expertise;

¢ Revenue Canada should retain all regulatory,
oversight, and investigative responsibilities
for the voluntary sector;

e final determinations on charitable status
should be left to Revenue Canada;

e if it is considered necessary to have another
body to make recommendations to Revenue
Canada on applications for charitable status,
or to hear appeals of Revenue Canada deci-
sions, this body should be independent from
Revenue Canada and composed of people
with legal expertise;

e the application procedure for charitable
status should be made transparent, by
authorizing and requiring the body charged

with taking such decisions to make its deci-
sions public;

adherence to ethical codes for fundraising
and financial accountability should not be
made mandatory for charitable registration;

the elaboration of voluntary ethical fundrais-
ing and financial accountability codes should
be left to voluntary intermediary accrediting
organizations;

although Revenue Canada should continue to
respond to enquiries, the development of ad-
ditional information sources on particular
charities should be left to voluntary interme-
diary organizations;

Statistics Canada should be required to collect
and make public additional data on the chari-
table sector as a whole;

the provision of services to assist voluntary
organizations improve accountability and
governance should be left to voluntary inter-
mediary organizations and the private sector;

the Panel’s recommendation that a cabinet
minister be charged with responsibility for
the voluntary sector should not be adopted;

the Panel’s recommendation of forming
“horizontal policy units” to liaise with a new
voluntary sector commission should not be
adopted;

in order to increase the capacity of the volun-
tary sector, government should increase the
capability of individuals to donate, by in-
creasing their disposable income; and

any government support for a new voluntary
sector commission, or for voluntary interme-
diary organizations, should be tied directly to
their ability to achieve performance targets,
including acquisition of funding from non-
governmental sources.

Preserving Independence
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Preserving Independence

In February 1999, the Voluntary Sector Round-
table Panel on Accountability and Governance
in the Voluntary Sector, chaired by The Hon. Ed
Broadbent, published its final report, Building on
Strength: Improving Governance and Accountability
in Canada’s Voluntary Sector. This document, re-
ferred to henceforth as the final report, was the re-
sult of over a year’s consultation between the
Panel and the voluntary sector, which included

response to a consultation document published in
May 1988.'

The Fraser Institute responded” to the interim dis-
cussion paper, but none of the Institute’s concerns
are addressed in the final report. As these con-
cerns also were not raised by the Canadian Centre

for Philanthropy (CCP) in its own submission to
the Panel,’ it would appear that the questions
raised by the Institute remain unanswered.

The final report is wide-ranging, and it is not the
aim of this paper to review each of its recommen-
dations. Rather, this paper is intended to focus on
one of the report’s major recommendations—that
a new Voluntary Sector Commission (VSC) be
formed. As well, some ancillary issues attached to
this proposal will be investigated. After examin-
ing the final report’s proposals in these areas, the
authors also will offer an alternative to the re-
port’s proposed architectural changes to the Ca-
nadian voluntary sector.

Why are New Institutional Arrangements Required?

Before proceeding to an examination of the fi-
nal report’s recommendations, it would be
useful to look at some of the assumptions under-
lying the Panel’s work. This will allow us to see
how the Panel approached the issues, and assist
us in scrutinizing its recommendations.

Both the consultation paper and final report as-
sert throughout that the voluntary sector needs
new administrative arrangements to improve
governance and accountability. This conviction
appears to be based upon five major assumptions
(Building on Strength, pp. 56-57):

e the institutional machinery is antiquated and
should be redesigned;

e to promote good governance and account-
ability, more is required than Revenue Cana-
da’s current watchdog role and auditing
expertise;

e the growth of the voluntary sector is creating
a new balance “in which governments need a
strong, well managed sector that maintains
high levels of public trust”;

e the government machinery needs to be redes-
igned “to facilitate the improvement of the

1 Panel on Accountability and Governance in the Voluntary Sector, Helping Canadians Help Canadians, May, 1998.

2 Jason Clemens and Johanna Francis, Submission to the Panel on Accountability and Governance in the Voluntary Sector, The Fra-

ser Institute, October 28, 1998.

3 Canadian Centre for Philanthropy, Submission to the Panel on Accountability and Governance in the Voluntary Sector from the Ca-

nadian Centre for Philanthropy, September, 1998.
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sector’s effectiveness, both as partners in de-
livery of public services and as autonomous
organizations”; and

e it is essential that a public window exist on
the sector.

While there may be wide agreement in the volun-
tary sector and government that new arrange-
ments would be desirable, the above rationale is
not entirely convincing. First, new is not always
better, and changes should not be undertaken just
for the sake of change. Second, while improve-
ments in governance and accountability are desir-
able, much could be achieved without
institutional change.

Third, though the growth of the voluntary sector
has been remarkable, it is debatable whether any
new arrangements should be justified in terms of
the needs of governments, rather than of volun-
tary organizations and the people they serve. Cer-
tainly, any changes should be directed towards
maximizing the public good, but the needs of
governments are not necessarily synonymous
with the public good.

Fourth, though government machinery may need
to be redesigned, it would be a mistake to assume
that doing so is the only way of improving the
sector’s performance. As well, many voluntary
organizations would object to being considered
and treated as government “partners.” Finally,
though providing a public window on the sector
is both justified and desirable, achieving this need
not require substantial changes to existing ar-

rangements. Alternative arrangements will be
discussed below.

There are other assertions and unstated assump-
tions underlying the Panel’s work that it would
be best to consider prior to conducting a detailed
examination of its recommendations. First, there
is the statement that the charitable sector com-
prises one-eighth of Canadian gross domestic
product (GDP). While technically true, this is mis-
leading, since, as the Panel notes itself, “...almost
60 percent of revenues in the sector are in teach-
ing institutions and hospitals”* A small propor-
tion of these organizations is independent, but
the great majority of them are government-run,
and all of them are supervised by their respective
ministries. As the Panel itself recommends that
no substantive change be made in this regard,’ it
would be either careless or disingenuous to claim
justification for particular measures on the
grounds of the technical size of the sector. The ac-
tual size of the sector the new VSC would be re-
sponsible for would be closer to 5 percent of GDP.

Second, there is the assumption that the contin-
ued growth of the sector automatically would be
in the public interest. While a strong argument
could be made that expansion would be benefi-
cial, indefinite expansion is another question. As
pointed out by the Supreme Court, there is an im-
portant question of public revenues involved.” As
well, given the increasing complexity of charita-
ble for-profit ventures, expansion poses impor-
tant questions that, although beyond the scope of
this paper, need to be considered carefully.

4 Helping Canadians, p.4; Building on Strength, p. 13. The Revenue Canada 1995 Charities Database shows that hospitals and
schools comprised only 6 percent of charities, but accounted for 55 percent of the sector’s revenues.

5  Building on Strength, p.61, proposes only that the fundraising practices of these organizations come under the purview of the

recommended new VSC.

6  Vancouver Society of Immigrant Women and Visible Minority Women v. M.N.R. (1999). The Court made the point in support of
its view that the federal government should provide new guidelines for determining charitable status. As the Panel sug-
gests that the new VSC have a role in determining charitable status, this must be kept in mind.

Preserving Independence
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Third, there appears to be an assumption that
governments need to be at the centre of any re-
forms.” While government clearly is responsible
for setting the boundaries for charitable activity
and ensuring that charities conform to legislative
requirements, it does not necessarily have to take
up an important role in the actual operation of the
sector. Other options need to be given serious
consideration.

Considering the Options?

The Panel was assembled with the aim of im-
proving the effectiveness and credibility of
the voluntary sector. This was to be done by con-
ducting research, by presenting draft proposals to
be discussed in a broad consultation with the vol-
untary sector, and by offering specific recommen-
dations in a final report. The research phase
included initial consultations with government
and voluntary organizations.

In its consultation document, the Panel offered
four options for improving governance and ac-
countability in the sector (Helping Canadians, pp.
40-44):

e an expanded role for Revenue Canada;

e a federal commission modelled on the Char-
ity Commission of England and Wales, but re-
specting the jurisdictional realities of
Canadian federalism;

e a federal-provincial agency with a more en-
compassing mandate; and

Last, there appears to be a belief that the new re-
sponsibilities and activities envisaged in the final
report need to be concentrated as much as possi-
ble.® Though this viewpoint is one commonly
shared by administrators, in practice decentrali-
zation and specialization are more likely to pro-
duce better results because communities are
better informed as to their own needs. The Panel
seems not to have considered possibilities along
these lines.

e anon-governmental body that would operate
wholly within the sector, rather than being at-
tached to government.

The Panel’s preference for establishing a federal
commission, though not stated explicitly, is clear
in its discussion of the advantages and disadvan-
tages of each option. Whereas, in discussing the
other options, the Panel either is ambivalent or
negative, in discussing the proposed federal com-
mission it is much more positive, concluding that:

The only disadvantage is that a new insti-
tution must be created and this takes both
resources and political will. (Helping Cana-
dians, p. 43)

In other words, the Panel considered this option
as having no operational disadvantages. This is
surprising in light of the fact that the Charity
Commission of England and Wales has come un-
der sharp criticism over the past decade for the in-
effectiveness of its operations. (See “The Charity

7 Asdiscussed below, the consultation document did present the alternative of having a non-governmental body take up the
role it eventually suggests for a voluntary sector commission, (Helping Canadians, pp.43-44) but the option is not presented
in a positive light, and subsequent strong voluntary sector support for the option was ignored.

8  The options presented in the consultation document make this clear. Helping Canadians, pp. 40-44.

The Fraser Institute
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Commission of England and Wales as a Case
Study,” below.)

The discussion document elicited 144 written
submissions from individuals and voluntary or-
ganizations, and further discussions were held
across the country (see Building on Strength, pp.
99-102). The final report concludes that:

[t]he creation of a new Voluntary Sector
Commission by the federal government is
an essential element in improving ac-
countability and building capacity in the
sector. We urge the federal government to
move quickly to establish it with a goal to
having it in place within a year. (Building
on Strength, p. viii)

Given the obvious preference of the Panel ex-
pressed in the consultation document, it is not
surprising to find that this VSC is little different
from the originally-proposed federal commis-
sion.

This recommendation is puzzling on another
score, however. Since there is no crisis necessitat-
ing such a rapid and radical departure from cur-
rent arrangements,’ it is difficult to understand
why such a near-term deadline is required. What
is more, it would appear that meeting such a
deadline would be extremely difficult. In the final
report, the Panel itself notes that:

...discussions between the federal and
provincial governments as to what roles
can be combined and which must remain
separate should precede implementation
of a new Commission. (Building on
Strength, p. 64)

Earlier, in the consultation document, the Panel
had observed that:

Ataminimum, achieving the co-operation
of thirteen governments would be time
consuming and cumbersome—if it could
be achieved atall. (Helping Canadians, p.43)

If the rationale and practicability of rushing to-
wards the establishment of a VSC is unclear, the
Panel’s own role in deciding that a VSC is desir-
able is more obvious. The Panel reached this con-
clusion despite the fact that this option was not
the consensus choice of organizations involved in
the consultation process. As the final report itself
states:

The consultation produced no consensus
of opinion as to a preferred model and, in
fact, opinion was quite divided with the
exception that almost no one favoured an
expanded role for Revenue Canada. The
lack of consensus is not surprising given
that participants had relatively little time
to digest and comment on such a complex
question. Nor did we provide enough
guidance in the Discussion Paper about
the specifics of function and design.
(Building on Strength, p. 62)

In fact, organizations had some six months in
which to craft their replies and the issues, al-
though admittedly complex, were ones with
which they are familiar. As well, it cannot be as-
sumed that the provision of further information
and guidance would have led to increased sup-
port for the Panel’s recommended option.

Another important point to note is that, since only
0.2 percent of registered charities provided the
Panel with a written response, it cannot be said to
be expressing the will of the sector. Indeed, the
Panel appears not even to have expressed the will
of the majority of respondents to the consultation
document, as it would appear that the option gar-

9  The Panel itself notes that “...there is no evidence that [public] confidence has declined, at least as indicated by continued
high levels of donations from individuals” (Building on Strength, p. 42).

Preserving Independence
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nering most support in the consultation process
was that of a non-governmental agency:

In spite of considerable support heard
during our consultations for a non-
governmental agency, we have significant
reservations about this approach. (Build-
ing on Strength, p. 62)

Since the report does not detail the precise level of
support for each option, however, this cannot be
said for certain. More will be said below on the
Panel’s reservations.

All this being the case, it is not clear what influ-
ence the consultation process had on the Panel’s

recommendation for a VSC. It cannot be said, and
should not be assumed, that this recommenda-
tion has the support of the voluntary sector. Un-
doubtedly, Panel members were motivated by
the best of intentions. And of course, the fact that
the argument they presented in the discussion pa-
per failed to convince the majority of the respon-
dents does not mean that a VSC is not the best
option available. But intentions, however good,
are no substitute for sound policy. The rationale
for the establishment of a VSC must be reviewed
critically.

Rationalizing a Voluntary Sector Commission

Although the Panel comes out strongly in fa-
vour of establishing a VSC, the final report

does not contain a full discussion of responses re-
ceived to any of the four options presented in the
consultation document. The report does state that
the Panel’s recommendation for a VSC came out
of “further research and consideration,” (Building
on Strength, p.62) butitis not made clear what was
involved in either case.

Undermining support for a
non-governmental agency?

The groundwork of the Panel’s argument ap-
pears to begin with a justification of its decision to
ignore the strong support expressed by the re-
spondents to the consultation document for a
non-governmental agency:

We think the potential of a non-
government agency to increase the visibil-
ity of the sector would be less than in the
model we propose; its funding would
probably be unstable; and, if it had the
power to determine registration, it would

risk conflict with other organizations in
the sector. The fact that no existing inter-
mediary organization stepped up to vol-
unteer for the role is a telling indicator of
the potential limitations of the model,
given the many functions it would have to
carry out. (Building on Strength, p. 62)

None of these reasons are substantive. First, there
is no reason given to support the belief that a
non-government agency would be less capable of
increasing the sector’s visibility with the public.
One can infer the Panel’s rationale, however, in a
passage in the consultation document:

a sector-based model may not serve to
raise the profile of the sector sufficiently
within governments. (Helping Canadians,
p-44)

It would appear that the Panel, in addition to its
stated concern about providing Canadians with
information about the voluntary sector, is also
very concerned with giving the sector, or perhaps
more precisely those in the body overseeing it, a

The Fraser Institute
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voice in government. If this is the case, then obvi-
ously a quasi-governmental body like the VSC
would be more effective. Whether or not this kind
of “visibility” is in the public interest will be dis-
cussed below.

Second, the Panel’s rationale regarding the issue
of funding is also weak. In the consultation docu-
ment, the Panel discussed how a non-
governmental agency might be funded:

[gliven that this agency would perform
important public policy functions that
benefit governments, there is a strong case
to be made that it should be supported
with core funding by both federal and pro-
vincial governments. Since a new agency
of the kind we are suggesting would also
have significant advantages for the pri-
vate sector, some corporate contributions
should be forthcoming, as well as addi-
tional possibilities of revenue generation.
(Helping Canadians, p. 44)

Despite this, the Panel concluded that “the stabil-
ity of funding is problematic” (Helping Canadians,
p. 44) for a non-government agency. At the same
time, the consultation paper and the final report
assume that a VSC would be funded, apparently
entirely, by the federal government. It is not made
clear why government might be willing to pro-
vide full funding to a VSC led by appointees, and
not to a more independent non-governmental
agency.

Third, while it is true that conflicts potentially
could arise from a non-governmental agency be-
ing charged with determining charitable registra-
tion, conflicts of this nature would be just as likely
to arise if this power were given to a VSC. Here
again, the Panel’s real rationale for this assertion
appears to be discernible in the consultation
document: “there may be lingering perceptions
that self-regulation is not entirely appropriate”
(Helping Canadians, p. 44). The existence of linger-
ing perceptions, however, is not a valid argument
for or against any particular course of action. In

any case, responsibility for regulation need not be
delegated by government at all.

Finally, though it may be true that no voluntary
sector organization volunteered for the role set
out by the Panel, it is not clear that volunteers
were requested. It also is not clear whether gov-
ernment funding was offered to support an or-
ganization taking up this role. And in any case, it
is not necessary that any single body undertake
all of the tasks outlined in the consultation pa-
per—a possibility that the Panel seems to have ig-
nored. We will return to this last point below, but
at present we need only observe that, given the
above, the fact that no voluntary body volun-
teered for the role outlined is not conclusive in
any sense.

Justifying a VSC?

Having thus purported to disarm potential critics
of its conclusion, the Panel then goes on to justify
its decision to propose the formation of a new
VSC:

[W]e recommend an institution ... at-
tached to the federal government for two
main reasons: the [Voluntary Sector]
Commission would have an important
role in recommending registration for
new applicants ... [and] there is a compel-
ling rationale for having one national
agency that is a central repository of infor-
mation about voluntary organizations
and that ensures accountability, as well as
national registration, rather than separate
provincial and territorial agencies or pro-
cesses... [I]tis simply not efficient or effec-
tive to have the proposed functions of the
Commission duplicated in each province
and territory.” (Building on Strength, p.62)

First, and to repeat, one body need not take up all
the functions outlined by the Panel. Yes, the gov-
ernment must ensure the integrity of the registra-
tion process, however, this already is done by
Revenue Canada’s Charities Division. Even if it

Preserving Independence
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were decided that this function could be per-
formed better by a new body, no argument is
made as to why such a body would do a better job.

As for the “compelling rationale,” note that “one
national agency that is a central repository of in-
formation about voluntary organizations and
that ensures accountability, as well as national
registration” already exists—the Charities Divi-
sion. The response to the consultation document
indicated little support in the voluntary sector for
the option involving Revenue Canada, but this
option outlined an expanded role for the Depart-
ment rather than a continuance of its current
functions.

In actuality, decisions on systems of registration
and compliance should not be influenced overly
by what the sector wants. What is important is
that any system effectively ensure that charitable
status is not being abused. Nowhere in the final
report is any argument made that the Department
is not performing its “watchdog” role effectively.
Indeed, the final report mentions the expertise of
the Department in this role (Building on Strength,
p. 62).

Even if the point is granted that a new central
agency attached to government is required to un-
dertake or assist in these registration and moni-
toring functions, the Panel makes no argument
why such a body need take on all of the other
functions assigned to it in the final report, or even
why any other single body need do so. It is ques-
tionable whether centralizing these charity sup-
port and information provision functions in one
body would be more effective than decentraliza-
tion and specialization.

Fortunately, we have an example against which
to gauge the advisability of having a new VSC un-
dertake the wide-ranging role envisaged in the fi-
nal report—the Charity Commission of England
and Wales. This example is all the more germane
as it is the one used in the consultation document
to make the case for anew VSC. If one looks at the
performance of the Charity Commission, how-
ever, it is difficult to reach the same conclusions
as did the Panel about the advisability of adopt-
ing this model in Canada.

The Charity Commission of England and Wales as a Case Study

In its consultation document, the Panel empha-
sized a number of the perceived strengths of
the Charity Commission, and in the final report
this is repeated:

In some respects, the model we have pro-
posed bears a resemblance to the Charity
Commission of England and Wales. It
would share with the Charity Commis-
sion several strengths: independence but
connectedness (sic) to both governments
and the sector; an active advisory role in
promoting better administration of chari-
ties; oversight and hands-on remedial

work in helping to overcome problems;
knowledge of the sector leading to re-
spected decisions on registration; and
public accessibility, including through an
excellent web site. (Building on Strength,
p- 64)

Taking one of the last points first, what is impor-
tant is not that decisions on registration be re-
spected, but that they be correct. Within the
voluntary sector in Canada, there is a feeling that
Revenue Canada has been too restrictive in its
interpretation of the requirements for obtaining
charitable status. However, as the Department

The Fraser Institute
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lacks a mandate to interpret creatively past court
rulings on the subject, it quite rightly has limited
itself to enforcing the law as it exists. In Canada,
the constriction is caused rather by the relative
conservatism of Canadian courts in adapting the
definition of charity to changing conditions."

The Charity Commission is authorized to rule on
applications for charity status, and to interpret
the law in doing so. It apparently performs this
quasi-judicial function quite well, as its decisions
rarely are questioned by the English courts (Dra-
che, p. 48). But its justified good reputation in this
regard has been gained not merely by “know-
ledge of the sector,” but by legal expertise.

The Charity Commission also is very visible to
the public, and appears to do a good job dissemi-
nating information." Its role in this regard, how-
ever, is much more limited than that envisaged
for the new VSC, which, as we have seen, seems
tobe concerned at least as much with making rep-
resentations to government as with providing in-
formation to the public and to voluntary
organizations. The performance of the Charity
Commission has not been uniformly good, how-
ever—indeed, in some areas it has been abysmal.

The Charity Commiission as an
oversight and regulatory body

On March 25, 1998, the British House of Com-
mons Committee of Public Accounts (CPA) pub-
lished a highly critical report on the performance
of the Charity Commission.'” The CPA reached
two general conclusions: that there was a lack of
active management of the Commission’s respon-
sibilities, and that the Commission was failing to
strike an appropriate balance between its respon-
sibilities for regulating and advising charities
(CPA, Twenty-Eighth Report, v). More particu-
larly, the CPA found that the Commission (CPA,
Twenty-Eighth Report, v-xviii):

e was “paying too little attention to enforcing
the accountability of charities”;

e “showed a lack of management grip”;

e needed “to do more to ensure that charities al-
ready on the register [of charities maintained
by the Commission]" continue to merit regis-
tered status”;

e had failed “to develop a policy for dealing
with lack of co-operation by so many charities
[in providing annual returns and ac-

14
counts]”;

10 Arthur Drache, “Charities, Public Benefit and the Canadian Income Tax System: A Proposal for Reform,” Non-Profit Sector

11

12

13

14

Research Initiative Working Paper, September 1998, p. 60.
Aswill be seen below, however, the accuracy of some of the information regarding particular charities is open to question.

House of Commons Committee of Public Accounts Session 1997-98, Twenty-Eighth Report—The Charity Commission: Regula-
tion and Support of Charities, The Stationery Office, London, 1998. As the hearings were held on December 3, 1997, and the re-
portwas published on april 2, 1998, it would be expected that the Panel would have taken note of the report. CPA reports are
posted on the internet as they are published. They are available at www .parliament.the-stationery-office.co.uk.

Organizations are entered on the register when the Charity Commission grants it charitable status. Once on, they are sup-
posed to keep the information current, but insufficient resources and the Commission’s reluctance to use its authority has
meant that this has not occurred routinely. The register currently is undergoing a complete review. See Charity Commis-
sion, Review of the Register: Framework for the Review of the Register of Charities (1998); RR1—The Review of the Register of Charities
(1999); and Review of the Register: Maintenance of an Accurate Register of Charities Discussion Document (1999). These documents
are available at http:/ /www .charity-commission.gov.uk.

“In 1996, almost one quarter of charities failed to provide annual returns and one third failed to provide annual accounts.”
CPA, Twenty-Eighth Report, vi.

Preserving Independence 12
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seemed “unclear about the appropriate target
for accuracy, and about the likely effective-
ness of its planned measures to improve the
register”;

had “not had procedures in place to check
that the prospective trustees of newly regis-
tered charities had not previously been re-
moved from such posts by the Commission or
the Courts”;

had not made sufficient efforts with other
public sector organizations to arrange routine
receipt of information regarding potential
trustees;

had failed to meet its targets for obtaining
charity accounts;

had set targets for account submission that
did not meet the legal requirement';

had failed to use its powers to ensure submis-
sion of accounts;

had not always followed up matters of con-
cern in a timely manner;

had displayed “a lack of rigour during the
testing of its new monitoring arrangements
and [had failed] to use the material generated
about individual charities”;

lacked “a clear policy for dealing with chari-
ties which consistently ignore its requests for
information about their activities and finan-
cial standing”;

should keep the Committee informed of its
progress “in developing an effective monitor-
ing relationship with charities”;

was slow in generating “management infor-
mation about support work” and inefficient
in exploiting fully that information;

had accorded low priority to responding to
charities’ requests for support, once the target
time limit for responding to requests was
passed;

needed “to demonstrate that it is responding
to charities” suggestions for improvements in
charity support”;

needed to improve its record in rectifying

“cases involving inefficiency or irregular
16,

ity”;
should increase substantially the resources
devoted to investigations;

should review, in light of the lack of evidence
supporting it, its assumption that abuse and
maladministration were minor problems in
the sector;

saw its role as “first and foremost to support
and promote charities” despite the fact that
under legislation its “overriding aim is to pro-
mote public confidence in the charitable sec-

4

tor”;

employed only 8 percent of staff on investiga-
tive work,"” more than a quarter on charity
support work, and nearly a third on resource
management tasks such as personnel, train-
ing, finance, and information systems;

15

16

17

“The Commission expects to set more demanding targets for larger charities’ returns, including a 100 percent rate for chari-

ties with an income of £250,000 or more; but this is not enough. We urge the Commission to consider a target of obtaining 100

percent of accounts from all charities with an income of £10,000 or more, in line with the legal requirement” (CPA,

Twenty-Eighth Report, vii).

Over a nine-month monitoring period, only 17 percent of such cases were rectified (CPA, Twenty-Eighth Report, vii-viii).

This proportion was an increase on former levels, resulting from previous recommendations of the CPA. As a result of the

1998 report, the proportion has been increased again.

The Fraser Institute
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“had made limited use of some of the pow-
ers” granted it under the Charities Act of
1993, and “had not yet set indicators or targets
to reflect the requirements under the Act”ls;
had “achieved only eight of 22 performance
targets in 1995/96, half of its targets in
1996/97, and expected to meet only two-
thirds of its targets in 1997/98, despite the
strengthened legislation” and a restructuring
of management in 1995;

“did not [systematically] pursue individual
cases of concern arising from the question-
naire returns” sent out in the development
phase of the new computerized monitoring
system;

“did not have a target for reducing the
number of charities with no recorded in-
come”"” despite its acknowledgement “that
there were likely to be a lot of inaccuracies,
particularly at the smaller end of the charita-
ble sector”;

had “failed to deliver the accuracy of the reg-
ister [of charities] promised”zo;

had failed to meet its legislative responsibility
to maintain “a publicly available register of all
persons removed as trustees by the Commis-
sion or the Courts”;

e could not demonstrate that recommendations
for remedial action made to charities were fol-
lowed up on a routine basis;

e had “frequently left outstanding for a long
period [survey cases referred to the support
or investigation division] with little or no ac-
tion taken, or [with] relevant paperwork ...
missing or ... destroyed”;

e had failed to use its power to demand re-
sponse by charities to its mailings; and

e did not pursue potential matters of concern in
a timely and thorough manner.

Although the CPA noted that the Commission
was improving in certain areas,”’ this record can-
not be described in any other than highly nega-
tive terms. It could be argued that this poor
performance was the responsibility of the current
commissioners, but previous reports by the CPA
in 1988 and 1991 had been equally critical of the
performance of previous commissioners. Even
passing the Charities Act of 1993, which granted
increased powers to the Commission in order to
assist it to achieve its mandate, appears not to
have improved matters materially. From the min-
utes of evidence of the CPA’s proceedings, held
on December 3, 1997, it is clear that the members
of the CPA considered the Commission’s poor
performance an ongoing problem, related as
much to the structure and mission of the Com-

18

19

20

21

The Act provided for “new reporting and accounting arrangements and extra powers for the Commission to use in investi-
gating charities and safeguarding charitable resources”( CPA, Twenty-Eighth Report, p.ix). Although portions of the Act did
not come into force until March 1996, the Commission obviously had not made use of the three intervening years to prepare
itself for its new responsibilities.

The National Audit Office found in 1997 that some 28 percent of charities had no recorded income.

“The Commission had set itself a target of obtaining comprehensive information on at least 90 percent of all active charities
by 1993; but by 1997 it had only achieved 76 percent” (CPA, Twenty-Eighth Report, p. xi).

The abstract of the Commission’s 1998 Annual Report, CC10-—The Work of the Charity Commission for England and Wales in
1998 (1999), available at www .charity-commission.gov.uk, though it makes no mention of the CPA’s report, appears to indi-
cate that some progress is being made. Given the history of the organization and the conflicted nature of its mandate, how-
ever, it is debatable whether the Commission deserves the benefit of the doubt, and doubtful whether any improvements
will be sustained.
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mission itself as to its management. (See Appen-
dix A for extracts from the minutes.)

Inland Revenue and the Charity
Commission

Happily for the United Kingdom, the Charity
Commission does not have sole responsibility for
supervising charity compliance with legislation.
Inland Revenue’s Financial Intermediaries and
Claims Office (FICO) also plays a role, by moni-
toring tax exemptions claimed by charities. This
is done simply by administering the existing tax
regime, since the right to tax exemptions is de-
cided by the Charity Commission.

OnJuly 1, 1998, the CPA published a report™ ex-
amining FICO’s performance, and concluded
that FICO was performing its role effectively.
Indeed, FICO received praise for developing
new risk-based criteria for determining which
charitable organizations should be audited,
and for its educational work with charities.
This is not surprising given the fact that FICO
has a clear mission and the expertise to carry it
out.

As well, it was apparent from the testimony
given to the CPA that both FICO and the CPA re-
garded FICO'’s relationship with the Charity
Commission to be less than ideal. Opinion was
that difficulties stemmed partly from the fact
that the Charity Commission reported to the
Home Office and FICO to the Treasury, partly
from legislatively-imposed restrictions on ex-
change of information and, in the eyes of at least
one Committee member, partly from the differ-
ing agendas of the two organizations. Among
other findings, the CPA concluded that the inac-

curacy of the register of charities maintained by
the Commission posed a risk to the Exchequer.
(See Appendix B for the detailed findings of the
report.)

Lessons from the British
experience

As detailed above, the Charity Commission expe-
rienced difficulty performing the oversight and
regulatory functions assigned to it, seeing itself
more as a friend and facilitator for the voluntary
sector. This would appear to be a systemic prob-
lem, and an explanation is readily discernible.
Under its current mandate, the Charity Commis-
sion must act both as friend and enforcer simulta-
neously. Given the natural sympathies one
would expect to develop in people working with
the charity sector, it should not be surprising that
the Commission is a fairly good friend to the sec-
tor and a very poor enforcer of legislative require-
ments. Almost inevitably, any organization with
similarly conflicting goals would experience
problems of this kind.

In its consultation document, the Panel argued
against expanding Revenue Canada’s role in re-
lation to charities, on the basis that the Depart-
ment is primarily designed to be a “policeman,”
rather than a friend to charities, and that a cul-
ture change within the Department would be re-
quired if it was to perform effectively the other
functions considered necessary to improve gov-
ernance and accountability in the voluntary sec-
tor (Helping Canadians, p.41). This point is valid,
but the rationale applies equally on the other
side. As it is not easy to see how a new VSC
would not adopt the “friendly” culture of the
Charity Commission,” it would appear wise

22 CPA, Fifty-Fifth Report—Inland Revenue: The Monitoring and Control of Tax Exemptions for Charities (1998), paras. 3-4. Refer-
ences are to the online version of the document at http:/ /www .parliament.the-stationery-office.co.uk.

23 Thisis particularly likely in light of the fact that the staff of the VSC apparently are not envisaged as being civil servants, but

rather long-term employees from the voluntary sector.
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that “enforcement” responsibilities be reserved
for Revenue Canada. Indeed, part of the Charity
Division’s unpopularity in the voluntary sector
may be attributable to its efficiency as an en-
forcement and regulatory body.

There is another phenomenon that is apparent in
reviewing the CPA’s report on the Charity Com-
mission—complacency. Over a period of years,
under different management, the Charity Com-
mission has demonstrated itself to be incapable
of adapting itself to undertaking the roles ex-
pected of it, or indeed of improving materially
its own efficiency, despite repeated injunctions
for it to do s0.” The Commission was not even
conducting some of its charity support functions
adequately. It is almost inconceivable that a
body dependent on funding from the private sec-
tor would have survived with a similar record for
so long.

The lessons of the British experience, therefore,
would seem to be that:

e combining regulatory and charity support
functions in one organization is inadvisable;

e revenue departments are well suited to con-
ducting regulatory oversight work on chari-
ties;

e the Charity Commission model has shown it-
self to be an ineffective means of monitoring
charities” compliance with legislation;

e the Charity Commission’s performance in
supporting charities has not as effective as
would be expected;

e the Charity Commission functions well as a
quasi-judicial body authorized to make deter-
minations on charitable status; and

e the performance of a monopoly body with
guaranteed funding and lacking full account-
ability is likely to be poorer than expected by
advocates of centralization.

Overall, the Charity Commission model does not
seem to be very attractive if one is considering ad-
ministrative efficiency and effectiveness of regu-
latory oversight.

How Would the New Voluntary Sector Commission Work?

Bearing these lessons in mind, we can now
proceed to examining the functions that the
proposed VSC would assume. The Panel would
have it that the new VSC would not have the same
powers as the Charity Commission:

In Canada, jurisdiction over charitable or-
ganizations is shared, with federal juris-
diction limited primarily to matters
related to the Income Tax Act; this alone

would cause a federal commission to be
more restricted in its role than is the case
for the Charity Commission in the UK”
(Building on Strength, p. 64).

However, if one compares the aims and functions
of the Charity Commission and the proposed
VSC, they are remarkably similar.

24 The CPA last reported, very negatively, on the Charity Commission in 1991 and 1988. Presumably the problems identified

in 1988 had existed for some time previously.
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The aim of the Charity Commission is to
give the public confidence in the integrity
of charities. This aim is underpinned by
the following objectives:

e to develop an effective legal and accounting
framework for charities; [this includes mak-
ing decisions on charitable status]

e to promote the accountability of charities;

e toencourage standards and good practices in
charities;

¢ to deal with abuse and poor practices; and

e to promote awareness of the role of charity
and the Charity Commission.””

In comparison:

[t]he four primary functions of the [Volun-
tary Sector] Commission would be [to]:

¢ [p]rovide support, information, and ad-
vice about best practices to voluntary
organizations related to improving ac-
countability and governance;

e [c]ollect and provide information to the
public;...

e [e]valuate and make recommendations
on registration of new applicants;
[and]...

e [a]ssist organizations to maintain com-
pliance with Revenue Canada and other
regulatory requirements, and investi-
gate public complaints (Building on
Strength, pp. 58-61).

A closer look at the details concerning the VSC’s
relationship to government brings the similarity
into sharper focus (Building on Strength, p. 63):

e it would be headed by government-
appointed independent commissioners;

e it would report to Parliament through a min-
ister;

e it would table an annual report with Parlia-
ment; and

e it would be funded by the federal govern-
ment.

In each of these particulars, the VSC mirrors the
Charity Commission. The Panel admits that “[I]n
some respects, the model we have proposed bears
a resemblance to the Charity Commission”
(Building on Strength, p. 64), but in fact, it is diffi-
cult to spot differences between the two organiza-
tional structures and the responsibilities of each.

It also is of interest that the proposed functions
and structure for the VSC are precisely the same
ones outlined for a federal commission in the con-
sultation document, though the wording is
slightly different (Helping Canadians, p. 41). This
being the case, it is puzzling to see the justifica-
tion for the Panel’s claim (Building on Strength, p.
62) that its recommendation for the establishment
of anew VSC is based upon a blend of the discus-
sion paper options for a federal commission and
for a non-governmental agency.

If the rationale for this claim is not clearly dis-
cernible, the Panel at least lays out the basic prin-
ciples that guided its thinking in regard to the
establishment of a new VSC (Building on Strength,
p- 63):

e the need for including expertise from the sec-
tor;

25 Home Office Annual Report 1998-99, Part 9, Chapter 24: The Charity Commission, para. 24.1. Available at

http:/ /www homeoffice.gov.uk/annrep /1998 /hoar25.htm.
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e the desirability of enhancing the functions of
intermediary and other voluntary organiza-
tions;

e the necessity of avoiding being either large or
bureaucratic;

e the desirability of working through partner-
ships with the sector and others;

e therequirement of being accessible to the sec-
tor and the public;

e the need for secure and stable funding;

e the advantageousness of being insulated
from political interference; and

e the desirability of being flexible enough to
evolve over time.

Let us examine each of these principles in relation
to the VSC'’s four primary functions stated above,
as elaborated upon in the final report.

Expertise from the sector

This obviously would be a desirable ingredient,
and the Panel foresees the VSC hiring a number of
people with experience in the sector to fill key
roles (Building on Strength, p. 64). However, it
would appear that these employees would fill
secondary positions, since the commissioners
would be appointed by the federal government,
on the basis of “expertise and merit.” Of these five
to seven appointees, only one third necessarily
would be required have had extensive experience
working or volunteering in the sector (Building on
Strength, p. 63), which seems an insufficiently
small proportion given the stated bases for ap-
pointments.

The Charity Commission, on the other hand, has
only three to five commissioners chosen from the
civil service, and at least two of them must be

qualified lawyers.” Given that the proposed VSC
is to make recommendations on charity status, it
would seem advisable that a requirement be insti-
tuted for a portion of its commissioners to have a
background in charity law. The Panel notes that
“[t]he strength of Revenue Canada is its expertise
in auditing, not in determining charitable pur-
poses in the first place” (Building on Strength, p.
59), but it is hard to see how commissioners lack-
ing legal expertise could be much more expert in
the matter. We will return to the question of de-
termining charitable status below.

Enhancing the functions of
intermediaries and other voluntary
organizations

Many charitable organizations would welcome
assistance in improving their performance, and
undoubtedly improvements could be made in ac-
countability and governance standards in the vol-
untary sector. The report envisages the VSC’s
efforts in this regard as being complementary to
the work already being done by intermediary or-
ganizations, foundations, and other organiza-
tions. The VSC would operate primarily as a
clearing house for information and ideas, in order
to facilitate the wide distribution of innovative
approaches. The VSC also would be authorized to
provide funding for particular projects, though
the overall level of funding that should be made
available is not specified.

Though these activities might well be useful, past
experience with government-sponsored informa-
tion and education programs is not entirely posi-
tive. Part of the reason for this is that mass
distribution is not necessarily the most efficient
means of disseminating information. Organiza-
tions receiving this information might consider it
interesting, but then they might not. The true test
of whether information is useful is whether or not

26 Charity Commission of England and Wales, CC2—Charities and the Charity Commission, p. 2.

Preserving Independence

The Fraser Institute



PUBLIC POLICY SOURCES, NUMBER 31

it is put to use, and organizations intent upon im-
proving themselves will seek the information that
they need.

To be fair, the report does recognize that the
main responsibility for capacity building and
education should remain with the voluntary
sector (Building on Strength, pp. 60-61), how-
ever, the case is not made that a new agency is
required to take on any role in this area at all.
There are number of initiatives being under-
taken in this area by non-governmental or-
ganizations,”” and in the internet age the
importance of having a “one-stop shop” for infor-
mation is declining every day.

Of course, there is another way of enhancing the
functions of voluntary organizations, other than
by improving their efficiency—by providing ad-
ditional funding. If the justification for a VSC role
in disseminating information is entirely convinc-
ing, the involvement of such a body in distribut-
ing federal funding is even less so. There are
many existing agencies that fulfil this role. In any
case, the federal government would be better ad-
vised to implement further measures to increase
charitable contributions from individuals and
corporations, most importantly by working to in-
crease individual disposable income, one of the
primary determinants of charitable giving.”®

Avoiding size and bureaucracy

The Panel does note a desire for economy in the
VSC, though it is not clear from the wording of

the final report whether this desire stems from
conviction or perceived necessity:

Although we believe that there is strong
need for the new kind of agency we are
proposing, we recognize that there is little
appetite among governments or the pub-
lic for the creation of large and expensive
new machinery. The agency we are pro-
posing, however, would be neither (Build-
ing on Strength, p. 63).

On this note, the final report states that the VSC:

...should have a small staff. Although it is
difficult to estimate numbers at this point,
a staff of less than 100, about the current
size of the Charities Division of Revenue
Canada, would probably be appropriate.
(Building on Strength, p. 64)

Granted, it is difficult to estimate numbers, but a
comparison with the staffing levels of the Charity
Commission is instructive. According to the con-
sultation paper, the Commission employs 700
people to deal (not so well, as we have seen
above) with some 182,000 charities.”’ Currently in
Canada, there are some 78,000 charities (Building
on Strength, p.13), and the staff of the VSC would
be undertaking basically the same functions as
their British counterparts, with the additional
complications involving provincial jurisdictions.
As well, given the widespread demand for a re-
laxation in the legal definition of charity, the new
agency probably would be faced initially with a
deluge of applications for charitable status.

27 The Drucker Award, The Donner Prize, CCP ethical fundraising and financial management codes, www .charityvillage.ca,
and the accreditation procedures of the United Way and the Canadian Council of Christian Charities, to name a few.

28 Jason Clemens and Johanna Francis, “Charitable Tax Donations and Tax Incentives”, Fraser Forum, June 1999, pp. 12-14.

29 Helping Canadians, p.42. The date for these figures is not given, though they are recent. In 1995-96, the Commission had 600
staff (CPA, Twenty-Eighth Report, p. viii) and in 1997-98 it had 549 (Charity Commissioners of England and Wales,
CC10—The Work of the Charity Commission for England and Wales in 1998, p. 5). In April 1999 there were 186,823 registered
charities (Charity Commissioners of England and Wales, Press Notice 10/99, April 28,1999, p. 1).
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In addition (and contrary to the practice of the
Charity Commission), it appears that VSC staff
would be involved (in a manner not made en-
tirely clear in the final report) in “bringing the
voice of the sector to the cabinet table” and in
helping co-ordinate policy between government
departments. These endeavours, which will be
examined in detail below, would impose further
work on VSC staff.

It would seem, therefore, that the Panel’s staff es-
timate is clearly far too low. Using the informa-
tion quoted by the Panel, it would appear that, on
a simple proportional basis, 300 staff would be re-
quired just to replicate the work of the Charity
Commission.” This is further reason to examine
carefully the scope of activities proposed for the
VSC.

The Charities Division does manage with a staff
of only a hundred or so, but this comparison is
not meaningful, since the staff there is devoted
primarily to registration and compliance work.
They devote little time to the other activities en-
visaged for the VSC.

Working through partnerships with
the sector and others

The primary VSC function most closely affected
by this principle is that of assisting organizations

to maintain compliance with regulatory require-
ments. The VSC is to achieve this by working
closely with Revenue Canada and voluntary or-
ganizations (Building on Strength, pp. 60-61). As
we have seen in Britain’s case, ensuring co-
operation on these issues between the revenue
and a semi-autonomous body is easier said than
done.

The report makes several concrete suggestions as
to how this would work in practice, but unfortu-
nately these raise more questions than they an-
swer. To begin, it is recommended that the VSC
would conduct an initial review of information
returns, and help organizations complete them. It
is not stated whether the returns subsequently
would be forwarded to the Charities Division,
but one would assume so.

The first observation to be made is that the staff-
ing requirements for conducting a check of all in-
formation returns would be prohibitive.” This
being the case, the VSC would have to adopt a se-
lective approach, but what this approach would
be is not made clear.” What is clear is that Reve-
nue Canada personnel undoubtedly would be
better qualified to conduct selective assessments
than would VSC personnel, at least initially.
What is more, Revenue Canada staff is motivated
by the desire to minimize the loss of public funds,

30 Using the latest figures, the proportional staff requirement for a new VSC would be 235.

31 If one assumes that 15 minutes would be required to review each of the 78,000 returns (a conservative estimate since, at least

32

at the start, few if any of those involved would have any experience in this task), a total of 19,500 person-hours would be re-
quired to perform the initial review. In all likelihood, the time required to contact and assist organizations not providing
complete and correct returns would exceed this total. Assuming that the VSC would devote a quarter of its proposed staff to
this activity (the Charity Commission devotes just over a quarter to charity support functions of all kinds) full time (7 hours
a day), it would take some 111 working days, or over five months just to review all the returns. All other charity support work
would have to be abandoned for that time, and the VSC still would not have helped any charity to complete its information
return.

The final report does not offer any suggestions in this regard, the Panel apparently considering it possible that all returns
could be scrutinized. It appears, however, that the Panel shares the outlook of the Charity Commission, that “alack of capac-
ity in very small organizations accounts for most of the problems, not wilful attempts to mislead or subvert the regulations”
(Building on Strength, p. 60). Whether this belief would lead the VSC to concentrate its efforts on helping smaller organiza-
tions, or instead on checking up on those it considered to be wilfully subverting the regulations is an open question.
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while the staff of the proposed VSC would be torn
between conflicting motivations.

Presumably, since the submission of returns to
the VSC would be mandatory, and since the VSC
is to be funded by the federal government, volun-
tary organizations would not be charged a fee for
having the VSC review their returns. This being
the case, no doubt many charities would use this
free service and request that their returns be re-
viewed. Given its mandate and its envisaged role
as “coach,” itwould be difficult for the VSC to ref-
use such requests. Since the VSC's first response
to improper filing would be to offer assistance,
there would be a substantial incentive for organi-
zations initially to be less than careful and thor-
ough—in effect, to count on the VSC to complete
what is properly their own work.

Quite apart from the workload created, it is diffi-
cult to justify having a federally-funded organi-
zation provide a free review service to voluntary
organizations. Part of the expectation placed
upon organizations benefiting from tax expendi-
tures or direct government support must be that
they be minimally efficient administratively. This
includes proper filing of information returns. It
makes little sense to provide a further indirect
subsidy that has a side effect of encouraging lax-
ity. The Panel is right in proposing less stringent
reporting requirements for smaller organizations
(Building on Strength, p. 31), however, proper re-
porting by charities should not be viewed as a
burden imposed by government, but rather as a
serious responsibility for voluntary sector organi-
zations, related to their qualification for charita-
ble status. Lack of resources is no excuse, since
charitable status is a privilege entailing responsi-
bilities, not a right to be used to invoke further
taxpayer support.

Of course, the VSC could charge for the review
service, but then it could hardly be made manda-
tory. And if it is not mandatory, there is little ra-
tionale for a single organization attached to the
federal government being involved in the pro-
cess. Other voluntary intermediary agencies, or
indeed private sector organizations, could pro-
vide the same service.

The Panel sees the VSC being involved in another
way, recommending that the VSC be empowered
to impose intermediate sanctions in cases of con-
tinuing non-compliance. The final report pro-
vides only one example of such intermediate
measures—publicity.” Tt is unclear how such a
measure would relate to existing legislative re-
strictions on the release of tax-related informa-
tion. As well, since negative publicity can entail
serious and lasting financial consequences for
charities, and as it cannot be expected that Reve-
nue Canada will agree with all of the VSC’s deci-
sions, using this sanction against an organization
might expose the VSC to legal action brought by
the organization. In cases where such intermedi-
ate sanctions proved insufficient, matters would
be referred to Revenue Canada, where, it must be
said, they properly should reside from the begin-
ning.

To complicate matters further, the final report
recommends that the VSC investigate public
complaints. Currently, this function is performed
by Revenue Canada, and there is no indication
given in the report that it is doing this ineffec-
tively. Again, as any decisions by the VSC result-
ing from investigation of complaints would be
open to review by Revenue Canada, it is unclear
why the VSC should play a role at all. Finally, it is
assumed in the final report that the VSC would be
working closely with the Department in all these
areas, though it is not difficult to foresee prob-
lems arising from the proposed measures.”

33 It is difficult to think of any others.
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Being accessible to the sector and
the public

The Panel recommended that the new VSC
should be accessible and decentralized, qualities
that undoubtedly are desirable in any publicly-
funded body. The reasoning behind this recom-
mendation is that the Panel considered it very im-
portant that a VSC be involved in collecting
information and providing it to the public (Build-
ing on Strength, pp. 58-59). Measures to these ends
suggested in the final report include “a sophisti-
cated, but user-friendly web site, partnerships,
regional offices ... and ... regional advisory
groups” (Building on Strength, p. 64). Though
commendable, this decentralization could well
impose additional requirements for staff and re-
sources. And if regional offices and advisory
groups are considered necessary, why need they
be combined into one central organization?

One rationale given for increasing public aware-
ness is that Canadians, though holding a high
opinion of the voluntary sector, know little about
it. Increasing public awareness is said to be im-
portant because visibility enhances both account-
ability and public confidence. To this end, the
Panel argues that:

...members of the public also need to have
ready access to consistently reported in-
formation about specific organizations in
order to make comparisons and personal
decisions about their own giving and vol-
unteering. (Building on Strength, p. 59)

Undoubtedly it is most important that donors
take the responsibility for ensuring their dona-
tions are used appropriately, and the provision of
such information might well be useful. However,

it is not clear why a new VSC is required to
provide it. As the Panel itself notes, much infor-
mation of this kind already is collected by Reve-
nue Canada. Admittedly, however, although
most of this information is available to the public,
and although the Department is making efforts to
improve accessibility, improvements could still
be made.

The Panel’s proposed solution is to integrate the
databases of the VSC and Revenue Canada, and
make non-confidential data on individual volun-
tary organizations available free of charge on the
VSC’s internet site (Building on Strength, p.59).1f a
single, centralized database is desired, however,
there is no reason why Revenue Canada could
not accomplish this on its own, given the requisite
authorization and resources.

Why a single, centralized, publicly-accessible da-
tabase is necessary, however, is not clear. The
Panel itself recognizes that donors typically are
not interested in obtaining information about all
charities, but rather about all charities of a certain
type, or charities in their local area. In any case,
whatever reporting requirements are imposed,
potential donors are likely to contact charities di-
rectly for more complete information, and to get
to know the staff. Furthermore, raw information
on particular organizations of the kind now col-
lected by Revenue Canada is not necessarily the
most useful to potential donors. Alternatives to
the centralized model will be discussed below.

Another issue related to transparency is the cur-
rent restriction on Revenue Canada from releas-
ing information regarding applications for
charitable status. This undoubtedly causes much
wasted effort both on the part of applying organi-
zations and the Department. The Panel uses this

34 Forexample, late submission of returns to the VSC, direct submission of returns to the Charities Division, appeals by organi-
zations directly to the Charities Division, disagreements between the VSC and the Charities Division on specific cases, con-
flicting guidelines being issued, delays in forwarding of returns from the VSC to the Charities Division, organizational

rivalries, clashing organizational cultures, etc.
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point to argue that the VSC should be involved in
making recommendations to the Department on
applications for charitable status, saying that the
VSC could then make the information public.
This by itself, however, is not reason enough to
involve the VSC in this process, for as above,
Revenue Canada could simply be authorized and
required to make public its decisions in this re-
gard.

Finally, the Panel raises the valid point that it is
necessary that adequate information be collected
on the sector as a whole. They suggest that the
VSC:

work with Statistics Canada to ensure that
adequate data are collected about the sec-
tor as a whole, and that they are available
to those in the sector, and to those seeking
information about it... (Building on
Strength, p. 59)

Although it would be desirable for Statistics Can-
ada to collect and make public additional data on
the sector, it is unclear why Statistics Canada
should require the assistance of a VSC to accom-
plish this task. In any case, the voluntary sector al-
ready is establishing information sources of its
own,” and further resources of this type will de-
velop as demand for them grows over time. What
is more, university and in-sector researchers are
generating increasing amounts of information
and analysis about the voluntary sector, and this
work is being made accessible. Considering all
the above, it is hard to see how a VSC could justify
its involvement in gathering or disseminating in-
formation on the sector.

Secure and stable funding

The Panel believed that it was necessary for the
new VSC to have secure and stable funding, and

recommended that this funding be provided by
the federal government (Building on Strength, p.
63). There are a number of observations to be
made in this regard.

First, it is the dream of every organization to ob-
tain secure and stable funding, and such a situa-
tion does have its advantages: it encourages
long-term planning, and reduces the amount of
work required to keep the money flowing in. Se-
curity and stability do have side effects, of course.
Historically, organizations with assured funding
tend to be less productive, less innovative, and
less responsive than those who have to work hard
to keep themselves afloat. The Charity Commis-
sion is a perfect example of this phenomenon. An-
other consideration to keep in mind is that, as we
have seen in recent years, government funding
for particular programs cannot be assured. There
is no reason to expect that a VSC would be im-
mune from this danger.

Diversification of income sources is another way
of achieving stability, one that should be consid-
ered as an alternate arrangement to full govern-
ment funding. The new VSC could charge for its
services and, if it were not given any regulatory
powers, it could raise money through donations
from the corporate™ and voluntary sectors. Were
this latter course to be pursued, however, the ra-
tionale for having a VSC attached to the govern-
ment would be weakened somewhat.

There is another reason, however, why diversify-
ing income sources would be advisable. Any or-
ganization completely dependent for funding on
the body to which it reports is highly susceptible
to being influenced by that body. If this appears
not to have been the case with the Charity Com-
mission, this is because the British Parliament,
though willing to criticize the Commission’s per-

35 The best example in Canada is www.charityvillage.com. The Fraser Institute, the CCP, the Canada West Foundation, and
the Voluntary Sector Roundtable also are involved in initiatives along these lines.
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formance, so far has not been disposed to inter-
fere directly in its operations. One could not
expect this inclination to persist if the Charity
Commission’s performance continued at its cur-
rent level.

Insulation from political
interference

In its reports, the Panel stresses the importance of
maintaining a degree of independence for the
new VSC (Building on Strength, p. 50; Helping Ca-
nadians, p. 42), like that enjoyed by the Charity
Commission. But we have seen that such an ar-
rangement does not seem well suited to ensuring
good performance. There are a number of aspects
of the final report, however, that appear to indi-
cate that a somewhat closer relationship than this
is foreseen, or that one would develop naturally
over time. Although this might well improve
government oversight of the VSC, it would seem
to undermine the rationale for having an arms-
length body.

The first thing that catches the eye in this regard is
the proposed arrangements for the “indepen-
dent” commissioners. To begin, it is difficult to
understand why five to seven commissioners
would be required to run a staff of 100, when the
Charity Commission has three to five commis-
sioners to run a staff of 700. More to the point, it is
not clear in the final report either that these com-
missioners would lend credibility to the VSC, or

that they would be insulated from political inter-
ference. It is stated that the commissioners would
be appointed on the basis of expertise and merit,
but it is only required that one-third of them have
any extensive experience in the sector, and no re-
quirement is mentioned for the legal expertise
necessary to making decisions on charitable
status. This leaves the nature of the expertise and
merit of the other two-thirds open to question. On
their own, these two qualities are not sufficient to
ensure public confidence in an organization, as
may easily be seen if one considers public percep-
tions of the Canadian Senate. If commissioners
are to be appointed, they should be fewer in
number, at least a two-thirds of them should have
extensive experience in the sector and, if the VSC
is to have a role in determining charitable status,
at least one-third of them should have the requi-
site legal expertise.

More troubling is the Panel’s recommendation
that:

...the federal and provincial governments
ensure that the voluntary sector has a
voice in government policy making, by as-
signing responsibility for the sector to a
specific Minister, and by creating small,
horizontal policy units to help coordinate
the activities of various departments en-
gaged with the sector. (Building on
Strength, p.iv)

36 Thereportnotes (Building on Strength, p. 19) that corporations prefer to give money directly to service organizations rather

than to intermediary groups, and raises the question (Building on Strength, pp.20-21) of corporate “responsibility.” Though
this issue is beyond the scope of this paper to address in detail, some observations should be made. As the report itself ac-
knowledges, corporate support for charity is motivated by business strategy, not philanthropy. This is as it should be. It is
unclear why shareholders, whose portion of corporate earnings are taxed both at the corporate and individual levels, and
who, additionally, are subject to capital gains tax, should be considered as having a greater responsibility than others to sup-
port charity. The Panel’s recommendations regarding corporations’ reporting their support for charities, and the setting of
targets for levels of corporate support, are therefore misguided. Such matters are best left to individual businesses to decide
on their own, and no government pressure should be brought to bear on them in this regard. As the final report notes, the
goal of charity legislation is “to provide an incentive for people to give to causes that we, as citizens, deem to be of benefit to
society.” (Building on Strength, p. 50). Placing public pressure on individuals to do so, either directly or indirectly, is quite a
different matter.
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This modification to cabinet organization in gov-
ernments across the country is justified on the ba-
sis of comparison and with the obvious desire to
increase government funding for the voluntary
sector:

Imagine how absurd it would seem if agri-
culture, the financial services or natural
resources sector were not represented at
federal or provincial Cabinet tables. Ar-
guably, the voluntary sector is as impor-
tant in its economic impact and social
significance. Itis also essential to how gov-
ernments carry out their own core busi-
ness. Yet, with the exception of British
Columbia, no Canadian government has a
Cabinet minister ensuring that the sector’s
interests are represented at the strategic
policy and resource allocation stage of
government decision making. In one
sense, every Cabinet minister might claim
to speak for the sector...[bJut, secondary
and fragmented voices are seldom as
powerful or constructive as that of a des-
ignated minister.” (Building on Strength,

p-17)

This argument seems to have originated during
the consultation period from a suggestion made
by the CCP:

Despite the complexity of the public
sector-voluntary sector relationship and
the size of the sector (charities alone ac-
count for more than 12 percent of the
country’s GDP), there is no body at either
the federal or provincial level anywhere in
Canada that deals with the voluntary sec-
tor as a whole...In sum, the voluntary sec-
tor lacks a point-of-contact and liaison
within government similar to those avail-
able to the much-smaller farm and agri-
food sector, for instance, or the financial
services sector (Finance), or any of the re-
source and industrial sectors (the federal
departments of Natural Resources, Fisher-
ies and Oceans, Industry, Tourism and
their provincial counterparts).” (CCP,
Submission to the Panel, pp. 7-8)

There is much to consider here. First, recom-
mending changes to cabinet structures would
seem to be a bit beyond the original aims that
were to have guided the deliberations of the
Panel. Second, the actual size of the charity sector
is closer to 5 percent of GDP. In any case, it is not
absurd to question whether having the charitable
sector represented at the cabinet table is in the
public interest. The track record of governments
in “managing” or “coordinating” various sectors
of the economy cannot be said to be unblemished.
It also should be noted that, although charities
perform many functions that otherwise would be
performed by Canadian governments, whether
or not these functions should be the “core func-
tions” of government is open to debate on both
economic and philosophical grounds.

The role to be played by the proposed “horizontal
policy units” also bears consideration:

Thejob of the policy unit would be to work
horizontally within government with the
primary goal being to provide some coor-
dination across line departments relative
to their programs and policies for the sec-
tor. We do not imagine that such a policy
unit would, nor should be one-stop shop-
ping for the sector. Nor should it would
(sic) replace the direct relationships that
line departments have with voluntary or-
ganizations. At the federal level, such a
unit might continue the work of coordina-
tion begun by the Task Force on the Vol-
untary Sector and could also play an
important liaison role between govern-
ment departments and the ... [VSC].
(Building on Strength, p. 17)

Although it is not stated clearly, it would appear
that such units would be created at the federal
and provincial levels, and that the staff of these
units would be drawn from the civil service. It is
not immediately obvious why creating new bod-
ies of this nature would improve coordination be-
tween Departments, the staffs of which
presumably coordinate their efforts already. By

The Fraser Institute
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creating new points of contact between the volun-
tary sector and government Departments, the
move might actually increase confusion rather
than coordination. The only thing that can be said
for certain is that the creation of such policy units
would resultin more people talking to each other.

As far as the “liaison role” between the VSC and
government departments is concerned, it is not
clear how this is related to the stated goals of the
VSC. The Panel states that the VSC “should not be
seen as the advocate for the sector” (Building on
Strength, p. 60), however, given the likely nature
of the VSC’s relationship with the federal minis-
ter responsible for the voluntary sector and with
the horizontal policy unit, and its “liaison” func-
tions with other government departments, it is
difficult to see how this perception would not
evolve over time into reality.

This relates directly to the question of political ad-
vocacy. Though the Panel is correct in saying that
vibrant voluntary organizations are beneficial to
democracy (Building on Strength, p. 9), this must
not be confused with advocacy by charitable or-
ganizations for changes in legislation or increases
in funding that would benefit only a portion of
society. Lobbying for increased government
spending on charitable endeavours essentially is
no different than industry lobbying for special
privileges from government, and neither should
be considered as being charitable in a legal
sense.”’

Finally, there are serious questions to be asked
about the effect of the voluntary sector being
“plugged into” government in this way:

A deliberately provocative way of putting
the problematic contemporary relation-
ship between the state and charity is that
as compared with the welfare state, which
at once supplanted charities and co-opted
them to government purposes, the con-
temporary state is becoming a charitable
intermediary or foundation and charities
are becoming state actors... Where the
state no longer views itself as sole or even
principal provider of public services, it be-
comes a part-supplier of funds for public
purposes in a market of fund suppliers. Its
role becomes indistinguishable from that
of the charitable foundation, which at-
tempts to prioritize and do distributive
justice among a broad range of good
causes soliciting its support. The principal
differences, of course, are obligatory con-
tribution to the state “foundation”
through taxes and the large number of do-
nors to whom the “foundation” is ac-
countable... When the charity becomes a
public service provider that is the locus of
collection and disbursement of public mo-
nies for that service ... the “intermedia-
tion” of the state effects a shift toward
charities as the ultimate state actors. The
point is that with a fully intermediated
state funding function, charities would
not (sic) longer be supplementary, discre-
tionary add-ons to what was otherwise
state service provision. They would in-
stead become the executive arm of the
state.”

To carry the argument a step forward, it should
be noted that there is a clear distinction between
voluntary organizations acting primarily as
agents of a democratically elected government or
as a collective expression of the charitable wishes
of individuals. There are two key points to note in

37 For anextended discussion of political advocacy, arguing for replacing present quantity control measures with quality con-
trol measures, see Brian R. April and Michael A. Walker, “Public Policy Institutes as Charities,” Vancouver, Fraser Institute, 1999.

38 R.Janda, “Flirting with the Devil while Doing God’s Work”, paper prepared for the “Charities: Between State and Market”
conference held at the Faculty of Law, University of Toronto, January 1999. The final version of the paper is forthcoming, as
part of a collection of work sponsored by the Kahanoff Foundation.
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this regard. First, there is the question of compul-
sory versus voluntary donation. Second, anyone
with any familiarity with the political process
would have to admit that government decisions
on funding priorities are influenced by party po-
litical considerations.

Once again, it is beyond the scope of this paper to
examine this in detail, but the issue obviously is
an important one and both the charitable sector
and governments should enter into any such new
arrangements with their eyes open. It should be
noted, however, that the voluntary sector need
not develop into the executive arm of the state.
An alternate model is available, in which the role
and influence of the state “foundation” is reduced,
permitting individual citizens and voluntary or-
ganizations to play a greater role in determining
the nature and character of services that should be
provided. Both alternatives should be kept in
mind when discussing “capacity building.”

An Alternative View

As discussed above, it appears that the Panel
began with the idea that, in order to maxi-
mize the effectiveness of the voluntary sector, a
central agency of some sort was required to per-
form a number of functions. The Panel never
makes clear why this necessarily should be the
case, nor does it examine other possibilities. It is
instructive to abandon the Panel’s premise and
look specifically at what needs to be achieved.

From the final report, it would appear that the
Panel believes that a VSC is required to achieve
improvement in four major areas:

e modernizing the registration process to pro-
vide for more openness

e improving accountability in the voluntary
sector

Flexibility to evolve over time

If one is concerned with maintaining flexibility,
the lesson of the ages is clear: do not set up a mo-
nopoly bureaucratic body with assured funding
and without full accountability. The only evolu-
tion natural to such bodies is towards gigantism,
stasis, and complacency.

If a VSC is to be established, its tasks must be kept
to a minimum and its mission must be unambigu-
ous. Given the Panel’s stated support for the prin-
ciple of outcome-based assessment, a VSC should
be made subject to the same constraints and ex-
pectations it is considered desirable to impose on
voluntary organizations. As well, measures
should be put in place at its inception with a view
towards gradually weaning it from dependence
on government funding.

e improving governance in the voluntary sector

e improving public knowledge of the voluntary
sector

Determining charitable status

Because of the recent Supreme Court decision
Vancouver Society for Immigrant Women and Visible
Minority Women v. M.N.R. (1999), the issue of
charitable status is presently under review by
Parliament, and rightfully so. As the Panel notes:

The determination of which organizations
get the full benefits of the federal tax sys-
tem ... and the assignment of privileges
and responsibilities associated with it is
inherently political, involving tradeoffs in
values and expenditures. It therefore
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should be decided as public policy by leg-
islatures, not by courts. (Building on
Strength, p. 53)

The Panel also notes its support for the “charity
plus” model for defining charitable status (Build-
ing on Strength, p. 54, as advocated by Arthur Dra-
che) which indeed would be a dramatic
improvement over current arrangements.

Whatever Parliament decides in this regard will
determine, in large part, whether a new body is
required to participate in the process of charitable
registration. If a statute was promulgated and
current arrangements maintained, Revenue Can-
ada would continue to make determinations on
charitable status, and the courts would continue
to hear appeals. Arrangements might be changed
slightly to set up a special appeal body to reduce
the cost to applicants of lodging appeals.

If, on the other hand, Revenue Canada were
given discretion to interpret the law, with or
without statutory guidance, then there would ap-
pear to be no need for any other body to become
involved. If it were considered that the Charities
Division lacked the expertise to make such deter-
minations, a small group of legal advisors could
be assembled to assist. This group could be at-
tached to the Department, or set up as an inde-
pendent quasi-judicial body. Alternatively, the
responsibility for determining charitable status
could be given over directly to such abody. There
would be no need for this body to be involved in
any way in charity support, regulation, or over-
sight.

In the opinion of the Panel, the VSC should play a
key role in the registration process:

[W]e propose that the [Voluntary Sector]
Commission evaluate and make recom-
mendations to Revenue Canada regarding
registration of new applicants. The advan-
tage of evaluation and recommendation
for registration by the Commission rather

than by Revenue Canada is twofold. First,
greater expertise could be applied to the
determination of charitable purposes. Ad-
mittedly the discretion involved in these
decisions would be reduced if the catego-
ries of public benefit organizations per-
missible for registration were laid out in
legislation. Second, applications for regis-
tration and the reasons for the Commis-
sion’s recommendation for either
acceptance or denial could be routinely
made public. Should an organization wish
to challenge Revenue Canada’s decision, it
could appeal the decision to the courts,
preferably the Tax Court ... [in order to
make the appeal process more accessible
and less expensive]. (Building on Strength,
pp- 59-60)

Two observations should be made on this pro-
posal. First, as stated above, establishment of a
VSC is not the only means by which decisions on
registration could be made public. Revenue Can-
ada could simply be authorized and required to
do so. This would be much less expensive than
creating a new body for the purpose.

Second, it is by no means clear that the VSC
would have greater expertise than Revenue Can-
ada. In discussing the staffing arrangements for
the VSC, the Panel mentions only that key per-
sonnel would be hired from the charitable sector,
but it is debatable whether recommendations on
registration should be made by people who have
been involved in the sector for a long time, unless
they can demonstrate expertise in the area of de-
termining charitable status. This is particularly
important given the possible politicization of the
registration process.

If interpretation of the law is to be involved in
registration decisions, then legal expertise is re-
quired. As mentioned above, the Panel recom-
mends no requirement for legal expertise either
for the key staff to be hired from the sector, or for
the appointed commissioners. Further, if legal ex-
pertise is what is required, there is no argument
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presented that the Department lacks legal exper-
tise or that, if it does, why such expertise could
not be developed within or attached directly to
the Department. On the other hand, if familiarity
with dealing with registration cases is what is re-
quired, the Department clearly would be better
qualified, at least initially, than would a VSC.

The Panel makes another recommendation re-
lated to registration:

Werecommend that as a condition for reg-
istration under the federal tax system,
charitable organizations be required to
adopt the ethical fundraising and financial
accountability code developed by the Ca-
nadian Centre for Philanthropy, or an
equivalent code. (Building on Strength, p.v)

It is not clear whether the Panel intends that ap-
plicants adopt one particular “ethical” code, or
one of a selection of “acceptable” codes. Nor is it
clear who would determine which code(s) would
be acceptable. Of course, there is nothing wrong
with codes of this sort provided they are adopted
voluntarily. Organizations should be free to de-
velop and adhere to codes as they see fit, so long
as these do not violate legislation. Donors then
could use these codes or seals of approval, as they
do now, to assist them in taking philanthropic de-
cisions.

However, risks arise when any particular ethical
code is made mandatory. Imposing such a code
would place an additional administrative burden
on charities and, depending on the stipulations in
the code, might unnecessarily restrict the activi-
ties of some charities. An example from the CCP
code mentioned above will demonstrate this.

Paid fundraisers, whether staff or consult-
ants, will be compensated by a salary, re-

tainer, or fee, and will not be paid finders’
fees, commissions or other payments
based on either the number of gifts re-
ceived or the value of funds raised. Com-
pensation policies for fundraisers,
including performance-based compensa-
tion practices (such as salary increases or
bonuses) will be consistent with the chari-
ty’s policies and practices that apply to
non-fundraising personnel.

The problems with this particular clause are two-
fold. First, it would restrict the ability of smaller
organizations to expand their fundraising efforts,
particularly if a short fundraising campaign were
desired. Smaller organizations often lack suffi-
cient resources to invest in fundraising, and it is
more important to them that investment in fund-
raising provide a positive return. Tying fees paid
to the returns received allows smaller organiza-
tions to minimize their exposure to loss, and fa-
cilitates their fundraising efforts.

Second, it is not clear why the payment of com-
missions to fundraisers is so different in ethical
terms from performance-related compensation
practices such as salary increases and bonuses, as
to disqualify an organization paying commis-
sions from being granted charitable status.
Commission-based sales are legal in this country,
and many Canadians would not consider
commission-based fundraising to be objection-
able. This being the case, why should the subjec-
tive judgement of a particular group be imposed
upon all charities? Potential donors objecting to
the practice could take individual charities” prac-
tices in this regard into consideration. Charity
legislation should not discriminate merely on the
basis of subjective morality, however well-
meaning, because disastrous consequences could
result from a failure to be guided by reason rather
than emotion.

39 Building on Strength, p.110. The original Ethical Fundraising & Financial Accountability Code is available at the CCP’s web site,

www.ccp.ca/documents/cp126.htm.
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Together with the restrictions on fundraising, the
CCP code includes a section on ethical financial
accountability. Here again, there is nothing inher-
ently wrong with such standards, so long as ad-
herence to them is voluntary. Donors may prefer
to give to organizations with some such code, vol-
untary organizations may consider it worthwhile
to promulgate their own codes, and intermediary
organizations may wish to include a code as part
of their accreditation process. In some cases, how-
ever, the above may not apply, and making such
codes mandatory merely would increase the ad-
ministrative burden on the sector.

In any case, merely promulgating or adhering to
an ethical code will not prevent determined
wrongdoing. Indeed, the voluntary accounting
codes that currently exist in Canada, most impor-
tantly that of the Canadian Institute of Chartered
Accountants, are far more effective in checking
abuse than any “ethical” code could expect to be.

There is one final point to be mentioned here. The
CCP’s ethical fundraising and financial account-
ability code was posted onto its internet site on
June 2, 1998. According to the web site, as of June
23, 1999, 52 charities had indicated to the CCP
that they had adopted the code.” This does not
indicate a high degree of interest in this particular
model.

Voluntary intermediary
organizations

The example of the United States, and indeed of
Canada itself, demonstrates that voluntary inter-
mediary organizations are very capable of suc-
cessfully improving governance and
accountability in the voluntary sector, and of pro-
viding information and improving accessibility.
The final report does recognize the important role
played by voluntary intermediary organizations:

In the interests of building capacity in the
sector, we propose that governments rein-
stitute and increase a modest core funding
of intermediary organizations in order to
support their important work in promot-
ing and enhancing improved governance
and accountability by their member and
grassroots organizations (Building on
Strength, p. 19).

The report also recognizes that the VSC should
not

have the major responsibility for educa-
tion or capacity building in the sector.
These important tasks would remain the
fundamental responsibility of voluntary
sector organizations. The mandate of the
[VSC] would be to enable and work with
them. (Building on Strength, p. 61)

Voluntary intermediaries, such as the United
Way, are a vital component of the charitable sec-
tor. They act as a critical link between donors and
agencies providing an important source of self-
regulation as well as a conduit through which in-
dividuals are able to donate.

The self-regulation of non-profit organizations is
achieved voluntarily through both the accredita-
tion process as well as through the on-going grant
process. Intermediaries accredit independent or-
ganizations according to a number of factors in-
cluding mandated mission, community
responsiveness, financial management, account-
ability, transparency, financial resources, and
board governance. Agencies wishing to receive fi-
nancial support and/or accredited status with a
particular intermediary must achieve, on an on-
going basis, certain operational and financial
standards.

The accreditation process is an important source
of self-regulation that should not be underesti-

40  Ethical Fundraising & Financial Accountability Code, pp.7-9.
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mated. The process frequently involves multiple
levels of accreditation. The analysis involved in
seeking and attaining accreditation is quite de-
tailed often involving not only quantitative de-
tails such as financial statistics but also qualitative
details such as the agency’s mission, the commu-
nity served, the value-added, and necessity of
services provided.

Accrediting agencies, such as the United Way or
other voluntary intermediary “alternative funds”
in the US, place their reputations in jeopardy
when they accredit agencies. The voluntary inter-
mediary, through the accreditation process, vali-
dates the productivity and usefulness of
accredited agencies. Such accreditation processes
inevitably also place pressure on non-accredited
agencies to conform to a particular set of stan-
dards and operational practices. The voluntary
accreditation process must, therefore, be viewed
as a valid and productive alternative to manda-
tory regulatory and governance codes.

A second function of voluntary intermediaries is
donation collection. Intermediaries are able to
achieve economies of scale by collecting work-
place and general donations from individuals,
corporations, and foundations and then re-
distributing them to their member agencies. The
key point here is the ability to arrange deductions
directly from payrolls. Intermediaries thereby re-
duce the search costs of donors by providing a
standard for charitable donations as well as as-
suming the responsibility for monitoring and
control of recipient agencies. Thus, voluntary in-
termediaries reduce the transaction costs associ-
ated with the non-profit sector, namely donation
granting, donation acquisition, and agency moni-
toring. Intermediaries typically also provide a

plethora of information regarding their funded
and accredited agencies.

Unfortunately, Canada has not experienced the
rapid growth in voluntary intermediaries the
United States has witnessed. Since the 1970s,
when alternative funds* were introduced in the
United States on a national scale, the number of
funds has grown by 40 percent to a total of 208
funds.”” In Canada, apart from the United Way,
there are very few voluntary intermediaries and
none with a comparable national presence. This
does not, however, imply that such voluntary in-
termediaries cannot develop, and indeed, flour-
ish in Canada.

The alternative funds in the US vary in both form
and focus (see Appendix C). For instance, some
alternative funds, like America’s Charities (Web
site: www .charities.org) and the Independent
Charities of America (Web site: www.indepen-
dentcharities.org) attempt to replicate the general
nature of the United Way by supporting a broad
range of agencies with differing needs and fo-
cuses. Other alternative funds, such as the Na-
tional Voluntary Health Agencies (Web site:
www.nvha.org), Earth Share (Web site:
www .earthshare.org), and Animal Funds of
America focus on specific segments of the charita-
ble sector, such as health and the environment.
Gtill other alternative funds, like the National
Black United Federation of Charities (Web site:
www.usbol.com/nbufc), Christian Service Or-
ganizations of America, Women’s Charities of
America and Children’s Charities of America fo-
cus on a particular demographic group, whether
it is women, children, or African-Americans.

An alternative fund that focuses solely on local
charities is the Local Independent Charities (Web

41 The generic term used in the non-profit sector for voluntary intermediaries other than the United Way.

42 National Committee for Responsive Philanthropy (1997), Charity in the Workplace 1997. Available on the internet at

WWW.NCrp.org.
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site: www lic.org) organization. Local Independ-
ent Charities networks local organizations to en-
able them to participate in national fund raising
campaigns while retaining their local character.

The US also maintains a number of locally-based
intermediary organizations such as the Black
United Funds, the Asian and Hispanic Funds, So-
cial Action Funds, Women’s Federation, Environ-
mental Funds, and United Arts Funds. All of
these local funds are restricted to specific munici-
palities or regions. For instance, the Black United
Funds operate in 20 separate locales in the US and
distribute grants to non-profit organizations as-
sisting African-Americans and other minority
groups. However, unlike the national funds,
there is no national presence for local intermedi-
ary funds. Similarly, the Environmental Funds
operate in 19 localities, the United Arts Funds
have 34 separate campaigns, and the Social Ac-
tion Funds maintain 44 city and state agencies.”

The competition between national and local inter-
mediaries facilitates the efficient allocation of do-
nated resources and the maintenance of sound
governance systems. That is, competition be-
tween voluntary intermediaries for donations
and resources ensures that the maximum amount

Conclusion

Having examined the Panel’s consultation
paper and the final report, one could be
forgiven for remarking that the proposed Volun-
teer Sector Commission appears to be an organi-
zation looking for a mission. The Panel’s
preference for a VSC was clear in the consultation
paper, and this model emerged as the final re-

of monies are re-distributed (that is, administra-
tive costs are constrained) to worthwhile and pro-
ductive non-profit agencies. It also provides
donors with greater information and choice re-
garding the direction and nature of their dona-
tions. In fact, most voluntary intermediaries
maintain extensive web site and published mate-
rials. Finally, competition provides an additional
source of specialization in the management and
operation of alternative funds given their particu-
lar focus and emphasis.

In Canada, voluntary intermediaries predomi-
nantly take the form of local United Ways. Canada
lacks any serious alternative national or local in-
termediary to the United Way. Based on a popu-
lation comparison with the United States, Canada
should have approximately 20 intermediaries.
Nonetheless, voluntary intermediary organiza-
tions represent a plausible and efficient alterna-
tive to government regulation and accreditation.
The evidence from the United States suggests that
competition between intermediaries and special-
ization can encourage sound management and
promote increased provision of information of
the type desired by donors. This being the case,
there would seem to be little justification for the
involvement of a VSC in these roles.

port’s recommendation despite the fact that ap-
parently more support was expressed during the
consultation process for a non-governmental
agency. Neither in the consultation paper nor in
the final report is any convincing argument
made for the establishment of a VSC with such
wide powers. Indeed, centralizing as many func-

43 National Committee for Responsive Philanthropy (1997), Charity in the Workplace 1997. Available on the internet at

WWW.NCrp.org.
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tions in one agency as possible seems to have been
an idée fixe of the Panel, for no consideration was
given to options involving decentralization and
specialization.

As well, the Panel argued that the VSC be estab-
lished rapidly, despite the lack of any urgent need
to abandon deliberation, and in contradiction
with its own recommendation that federal-
provincial agreement on a range of issues be
reached before the establishment of the VSC.
What is more, the Panel’s published work takes
no account whatsoever of the serious deficiencies
in the practical application of the model it pro-
poses, as exemplified by the Charity Commission
of England and Wales.* It is difficult to view such
an omission in a positive light.

This being the case, it is essential that Parliament
scrutinize extremely closely the Panel’s recom-
mendation that a new VSC be formed. A change
of this nature would have substantial impact on
the sector and on its relations with governments.
There is no crisis demanding rapid action, and no
need to rush into something that quite clearly has
not been justified by the evidence and argument
presented by the Panel.

In its deliberations, Parliament should give con-
sideration to encouraging the development of
voluntary intermediary organizations, rather
than to creating the VSC recommended in the fi-
nal report. The tasks allotted to this VSC are too
wide-ranging for one body to perform effectively.
Most particularly, the combination of regulatory
responsibilities with “coaching,” “facilitating,”
and “enabling” is unlikely to prove a happy one.
Regulatory and oversight functions should re-
main with Revenue Canada.

What is more, the VSC could not possibly per-
form much of any value at the level of staffing
suggested in the report. A role might exist for a
derivative of a VSC, in conducting or advising on
determinations of charitable status. This would
depend on Parliament’s decision on future ar-
rangements in this regard, but if these tasks were
tobe given to a VSC, it would seem wiser that this
function be insulated as much as possible from
possible political interference from both the sec-
tor and governments. An independent panel
comprised of legal experts, armed with updated
directions from Parliament, would be an attrac-
tive option.

As far as the other functions envisaged for the
VSC, there does not appear to be any reason why
such a government-funded national body needs
tobe established. Voluntary intermediary organi-
zations already exist that can perform many of
these functions, and it can be expected that others
will be established as demand for services of this
type grows. If government funding is to be ex-
tended to such organizations, it must be tied to
their success in achieving performance targets
and acquiring funding from other non-
government sources. This should not be consid-
ered as necessary, however.

The great strengths of the voluntary sector are
that it is voluntary and diverse. Are Canadians to
be trusted to make the right choices about which
types of charitable activity, or which particular
charitable organizations, should be supported? If
so, governments should gradually reduce their
involvement in the charitable sector, and concen-
trate on increasing incentives to give and on pur-
suing policies that will generate wealth and
increase personal disposable incomes.

44 Itis not clear from the published work of the Panel whether they contacted the Charity Commission, though the Commis-
sion’s web site is mentioned (Ibid., p. 97 note 56). The Panel apparently did contact the National Council of Voluntary Orga-
nizations in England (Helping Canadians, xiii), which undoubtedly should have been aware of the CPA’s hearings on the

Commission, and its past history.
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Appendix A

Extracts from the Minutes of (Mr. Williams) “May I say that there is a
Evidence of the Committee of series of other examples of what I regard
Public Accounts (UK) Enquiring as neglect or incompetence here and now
into the Performance of the all testified toby the NAO [National Audit
Charity Commission, December 3, Office] and Imust say that this is one of the
19974 gloomiest and most dismal reports I think
we have ever had to hear about.” (Twenty-
The following extracts highlight the major Eighth Report, p. 10)
concerns expressed by the Committee mem-

(Mr. Leslie) “As already mentioned by Mr.
Williams, the 1991 report was not glow-
ing, but this report by the National Audit
Office is not glowing, either ... I am just
struggling to find many success stories ac-

bers. Though not all members are quoted below,
the Committee was unanimous in its dissatisfac-
tion with the Commission’s performance.

(Mr. Richard Page) “Well, I am glad you tually... I wonder whether you are focus-
refer to the central Monitoring Unit and I ing the aims and objectives of the whole
am going to look you straight in the eye organization sufficiently properly, be-
and say that accounting officers have cause a lot of worries which have been ex-
come in front of this Committee for more pressed so far are about whether you are
years than I have been on it, which is quite following up on these charities on their
a long time, and they have said, ‘Do you propriety... [ am concerned that there is a
know, you are absolutely right. It has been Charity Commission going along with £23
terrible, but mafiana the sun is always go- million-worth of taxpayers money, doing
ing to shine” and I am now back in 1997 af- various amounts of work, and there is a
ter a mafiana of 1990 and the sun is not whole load of charities out there which
shining... [W]ith all of this happening, have very poor interaction with you... The
why should charities even bother to com- problems I see in this report are that you
municate or talk to the Commission be- are too slow, you have a very poor record,
cause, firstly, the responses get lost, the you have insufficient response from the
files get put away if they do not get an- charities and insufficient support for the
swered ... Imean, why should any charity charities, there are a lot of delays and there
take the Commission seriously? All they is a lack of coordination. This is all from
have got to do is sit there, not reply to you the report. What is it actually going to take
and you will go away ... T am able to tell for your organization to clear up this
you, Mr. Fries [Chief Commissioner of the mess? Does it need a complete, radical
Charity Commission], you have been res- overhaul? Does it need a whole fresh look
cued by the Chairman... (Chairman) That at the organization of the Charity Com-
being so, Mr. Fries, there were a number of mission itself?” *

questions from Mr. Page you could not an-

swer.” (Twenty-Eighth Report, pp. 7-8) (Maria Eagle) “Mr. Fries, I have been

struck listening to my colleagues and your
responses by your complacency, I have to

45  Twenty-Eighth Report, pp. 1-18
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say. I took the view when I first read this
report that it was still pretty damning, but
that perhaps it might represent some
progress over the even more damning re-
ports of the past. However, | must say that
listening to you, you have rather put me in
a tougher frame of mind... I'still think that
the picture I built up from these examples
is of an organization that has not got to
grips with managing its staff and making
sure you are carrying out your core func-
tions efficiently... You said to one of my
colleagues that you saw the Charity Com-
mission primarily as a legal service to
charities in replacement of the old Chan-
cery Court, and although clearly a func-
tion I find that a remarkable way of
defining your role as a Commission. I
think what the public see you as is a guar-
antee that the charities they give money to
are properly run and effective... Some of
my colleagues have already raised the
question of investigations not being car-
ried out frequently enough where poten-
tial abuse is discovered...” (Twenty-Eighth
Report, pp. 14-16)

(Mr. Campbell) “[Y]ou spoke of your as-
sumptions about the motives of some of
those people involved in maladministra-
tion and you seem toimply ... that they of-
ten did not, in your view, intentionally set
out to maladminister and it is a question of
supporting them and educating them and
giving them guidance, whatever. We have
heard that before from other organiza-
tions and it leads us often where there is a
lot of public money involved, and we have
heard the phrase already this evening, to
suggest a certain complacency in that.
There are assumptions that you begin
with and it then sets the ethos for your or-
ganization and it then can often, and this
concerns me greatly, means that you do
not pursue effectively what is happening
to public money, notjust the public money
that is given to you to spend to discharge
your duty properly, but other money
which is given by the public to charities.”
(Twenty-Eighth Report, pp. 17-18)

46

Twenty-Eighth Report, pp.10-12.Mr. Fries replied that the Commission was undergoing a complete overhaul in order to con-
form to new expectations. These expectations were set out in the Charities Act of 1993, over four years before his testimony
to the CPA. It would not appear from the testimony that any substantive action had been taken by the Commission until

1997.
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Appendix B

Committee of Public Accounts
(UK) Fifty-Fifth Report—Inland
Revenue: The Monitoring and
Control of Tax Exemptions for
Charities (July 1, 1998)

Summary of major findings

|

n this report, the CPA examined the perform-
ance of Inland Revenue’s Financial Intermedi-

aries and Claims Office (FICO). The Committee
concluded that FICO:"

had recently improved the targeting of its
compliance work by improving its ability to
identify likely tax risks and directing its work
accordingly;

had yielded “only £1.35 on charity audits for
every £1 they cost, compared with £3.50 for
accounts investigations”;

had experienced difficulty carrying out coop-
erative work with the Charity Commission,
due partly to statutory limitations regarding
the sharing of information;

had to rely on the Commission’s register of
charities, which, due to the Commission’s dif-
ficulties, posed a risk to the Exchequer;

should continue “to encourage and assist the
Commission to maintain an accurate register
to help minimize the risks of tax exemptions
being wrongly awarded”;

should seek further improvements in the inter-
change of information with the Commission;

“should explore the scope for improving [its]
knowledge of the risks associated with self-
certification of entitlement to charitable tax
exemptions through analysis of the results of
their checks on organizations claiming ex-
emptions”;

should underpin its approach of sample check-
ing of tax repayments, with “a systematic
risk assessment to minimize the risk to tax
revenues”;

should audit “the 20 percent of the largest
6,400 charities that never had an audit visit
from the Department ... by April 2000”;

should continue its “new approach of select-
ing charities” accounts for examination by
first identifying higher risk organizations and
then calling for their accounts”;

should continue its pursuit of special projects
and analysis of compliance results in order to
increase its knowledge of tax avoidance by
charities, “and use the information gained to
reduce the risk to tax revenues from such [be-
haviour]”;

should evaluate the success of its efforts to
improve the quality and consistency of its in-
vestigation work;

should reduce the number of old cases under
review;

should examine whether it has “enough staff
with the experience and expertise needed to
tackle [the] more complex work”, such as deal-
ing with tax avoidance, that may flow from its
use of a risk-based approach to monitoring;

47

CPA, Fifty-Fifth Report, paras 1-5. The reference is to the online version of the document, available at www .parlia-
ment.the-stationery-office.co.uk. The committee heard evidence on May 6, 1998.
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e should continue its positive work in promot-
ing and improving voluntary compliance;
and

Appendix C

List of US Voluntary Intermediary
Organizations (complete listings and
addresses available at www.ncrp.
orglafap/greendirectory.htm)

National Federations

e America’s Charities

e Combined Health Appeal of America
e Earth Share

¢ Independent Charities of America

e International Service Agencies

e Local Independent Charities

e National Black Federation of Charities
e National Black United Fund

e National Voluntary Health Agencies

Black United Funds

Thirteen state and local organizations in exis-
tence, eight others in the process of being formed.

Environmental Federations

Twenty state and local organizations in existence.

e should continue its effective educational
work with charities.

Social Action Funds

Forty state, local, and particular interest organi-
zations in existence, six others in the process of
being formed.

Womens’ Federations

Seven state and local organizations in existence,
two others in the process of being formed.

Alternative Workplace Funds and
Federations

Seventeen state, local, and particular interest or-
ganizations in existence.

Alternative Fund Adjuncts and
Resource Providers

Twelve national, state, local, and particular inter-
est organizations in existence.

Combined Health Appeals

Thirty state and local organizations in existence.

National Voluntary Health Agencies

Forty-three state organizations in existence.
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