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Executive summary

British Columbia and Quebec are the only two provinces in Canada that
ban the hiring of temporary workers to replace existing employees who are
participating in a labour strike or lockout. Although no other Canadian
jurisdiction bans temporary replacement workers, or “scabs” as they are
colloquially known, it is the subject of recurring debate at both the federal
and provincial levels of government.

However, empirical research—based on the experience in Brit-
ish Columbia and Quebec (and a brief ban in Ontario)—shows there are
several negative consequences associated with banning temporary replace-
ment workers, both on the broader economy (investment, wages, and jobs)
and labour relations (the frequency and duration of strikes).

To understand the economic effects of bans on hiring temporary re-
placement workers, first consider how the ban affects an employer during a
strike or lockout. The ban makes it more difficult and costly for an employer
to operate or serve customers during a work stoppage, and this affords
union negotiators a marked advantage during collective bargaining by in-
creasing the financial pressure that employers face during a work stoppage.

Meanwhile, workers participating in a strike are able to lessen their
own financial pressure by finding employment elsewhere while the strike
or lockout is under way. Unions can also provide strike pay to cushion the
financial impact on workers. There is a clear imbalance in the way the law is
applied to employers on the one hand, and unionized workers on the other.

A number of empirical studies have found direct negative conse-
quences associated with banning temporary replacement workers. One
serious adverse effect of such bans is on investment. Entrepreneurs and in-
vestors are discouraged from investing and doing business in a jurisdiction
with a ban because the ban can raise labour costs and lower the return on
investment.

The adverse effect on investment helps explain a counterintuitive
finding in the empirical literature: banning temporary replacement work-
ers lowers union wages. Crucially, investment provides workers with the
tools, equipment, and technology they need to improve their productivity.
And productivity, which is the value produced per hour worked, is closely
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tied to the compensation that a worker earns. Workers that produce
greater value for a given amount of labour input can command higher
wages. That is why a decline in investment depresses worker compensa-
tion in the longer term. While union negotiators may pressure employers
to pay higher wages, the benefit to workers of those higher wages is short
term; in the long term, workers ultimately lose out on wage gains that they
would have attained through increased productivity had investment levels
been higher in the absence of the replacement worker ban.

Another unintended consequence of bans on temporary replace-
ment workers is fewer available job opportunities. When businesses are
discouraged from investing (i.e., setting up, developing, or expanding
operations) or hiring labour, the result is that fewer jobs are created.

Despite these demonstrably adverse economic consequences, a com-
mon argument made for banning replacement workers is that the policy
results in fewer and shorter strikes, and generally contributes to more
peaceful labour relations. It is true that long strikes can be costly because
they disrupt the production of goods and services and the lives of those
who are involved. However, contrary to the argument made by the ban’s
proponents, empirical studies show that banning replacement workers
leads to more frequent and, on balance, longer strikes. In addition, con-
sider that from 2008 to 2016, British Columbia and Quebec, which both
maintain the ban, have had the highest number of work days lost due to
work stoppages (strikes and lockouts) among Canadian provinces.

Canadian labour relations laws tend to be imbalanced and pre-
scriptive, which are important considerations in the long-running debate
about banning temporary replacement workers. If a Canadian jurisdiction
without such a ban were to adopt it, it would be a step in the wrong direc-
tion for a set of labour relations laws that are already less balanced and
more prescriptive than in jurisdictions in the United States. Put differently,
a ban on temporary replacement workers in federally regulated industries
in Canada, or in the eight provinces that do not already have a ban, would
make the labour relations laws in those jurisdictions even less conducive
to investment and economic growth. On the other hand, removing the ban
in British Columbia and Quebec would be a step towards more balanced
laws, which would be of benefit to workers in those provinces.



Introduction

British Columbia and Quebec are the only two provinces in Canada that
ban the hiring of temporary workers to replace existing employees who are
participating in a labour strike or lockout. Although no other Canadian
jurisdiction bans temporary replacement workers, or “scabs” as they are
colloquially known, it is the subject of recurring debate at both the federal
and provincial levels of government.

For instance, bans on temporary replacement workers were dis-
cussed—but ultimately not proposed—in recent reviews of provincial
labour laws in both Ontario and Alberta. In 2016, Parliament voted down
a private member’s bill that would have applied the ban to federally regu-
lated industries." Despite these failed attempts, proponents continue to
push for bans on the hiring of temporary replacement workers.”

When the ban is in place, employers are forbidden from hiring tem-
porary workers to replace existing employees on strike or lockout for the
duration of the work stoppage. Empirical research shows there are several
adverse consequences associated with banning temporary replacement
workers, both on the broader economy (investment, wages, and jobs) and
labour relations (the frequency and duration of strikes). This study reviews
the empirical evidence on the economic consequences of banning tempor-
ary replacement workers, based on the experience of jurisdictions that
either have or at one point had such a ban.

The study is divided into two sections. The first reviews the empir-
ical evidence on the economic effects of banning temporary replacement
workers. The second examines the broader context of Canada’s labour
relations laws and the important role that such laws play in shaping the

! Examples of industries that fall under federal jurisdiction include interprovincial
transportation, banking, broadcasting, and telecommunication. About 800,000
Canadian workers (5.3 percent) are employed in workplaces covered by federal
legislation (Canada Industrial Relations Board, 2014).

’ Notably, after Bill C-234 was defeated, the president of the Canadian Labour
Congress vowed to continue to fight for a federal ban (Press, 2016). Labour leaders
also criticized the Ontario and Alberta governments for not including a ban on
temporary replacement workers among their changes to labour relations laws (CUPE,
2017; Cotter, 2017).
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economic environment. A ban on temporary replacement workers is one
of many critical labour regulations that can hinder economic performance.
The paper ends with a final concluding section.
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The Economic Effects of Banning
Temporary Replacement Workers

This section begins by explaining how bans on temporary replacement
workers affect the dynamics of labour negotiations; it then reviews the
available empirical evidence on how such bans affect the economy and
labour relations.

Economics of bans on temporary replacement
workers

Replacement workers are typically distinguished as being new hires rather
than existing employees who choose not to participate in the labour strike
and continue working (often referred to as crossing the picket line). There
is an important distinction between a temporary replacement worker,
whose tenure ends once the strike or lockout is over, and a permanent
replacement worker who may continue their employment even after the
work stoppage is resolved. In most Canadian jurisdictions, hiring perma-
nent replacement workers is effectively banned because striking or locked-
out workers are guaranteed the option of returning to their position once
the work stoppage is over (Compolieti et al., 2014).” The United States,
however, allows both temporary and permanent replacement workers. In
either case, the option to hire replacement workers is important because it
means that firms are better equipped to continue operations in the event
of a longer or more contentious strike.”*

® This is often referred to as reinstatement rights.

* There are a number of reasons why an employer may not choose to hire replacement
workers during a labour strike. For instance, the cost of time and money spent
searching for temporary replacement workers may be prohibitive in some cases,
particularly if the employer is anticipating a relatively short strike. Another factor in
the employer’s decision could be that, in theory, replacement workers may be less
productive than the workers on strike due to a lack of experience or skills (Budd and
Wang, 2004; Cramton and Tracey, 1998).
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To understand the economic effects of a ban on hiring temporary re-
placement workers, first consider how the ban affects an employer during
a strike or lockout.” The ban makes it more difficult and costly for an em-
ployer to operate or serve customers during a work stoppage, and this affords
union negotiators a marked advantage during collective bargaining by increas-
ing the financial pressure that employers face during a work stoppage.

Without the option to hire replacement workers, it can be difficult to
continue operations during a strike or lockout, which could mean higher
costs related to labour stoppages for the employer, manifesting in the form
of less revenue and lower profits.® If the firm is unable to provide goods or
services, their customers may switch to a competitor or delay purchases,
resulting in lower revenues or shrinking market share. Critically, the firm
still has to pay any fixed costs it incurs during the work stoppage, such as
rent and property taxes. As a result, employers and entrepreneurs can face
greater financial pressure than they otherwise would had they been able to
hire replacement workers.

Meanwhile, workers participating in a strike are able to lessen their
own financial pressure by finding employment elsewhere while the strike
or lockout continues.” Unions can also provide strike pay to cushion the
financial impact on workers.” There is a clear imbalance in the way the law
is applied to employers and unionized workers.

Even if there is no strike, the higher potential cost of strikes makes
the mere threat of a strike a bargaining chip and tilts the bargaining pro-
cess in favour of union negotiators. An employer faced with the threat of
a strike over wages must weigh the cost of paying higher wages against all
the costs associated with a labour strike. The possibility of a costly strike
may make the employer more willing to acquiesce to the union’s position
and avoid a strike. This imbalance in bargaining power may provide a

> A lockout is when the employer closes the workplace and suspends work for
employees involved in a labour dispute (Ontario, Ministry of Labour, 2011).

° Employers have a number of strategies they can use to remain operating during

a strike even if they are not allowed to hire replacement workers. However, such
strategies may not always be practical and in some cases are not legal. For example,
employers in British Columbia may make use of workers who have “crossed the picket
line” and have chosen to continue working despite being part of a bargaining unit that
is on strike. In Quebec, however, crossing the picket line is banned (Guy Pocklington,
Information Officer, Labour Relations Board of British Columbia, personal
communication, May 8, 2015; see section 109.1 of Quebec’s Labour Code).

’ Guy Pocklington, Information Officer, Labour Relations Board of British Columbia,
personal communication, May 8, 2015; Nathalie Flageol, Labour Relations Officer,
Commission des relations du travail, personal communication, August 19, 2016.

¥ Strike pay is money from the union given to workers on strike.
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windfall for unionized workers in the short term, but over the long term,
the empirical research shows that bans on replacement workers lead to
negative outcomes, even for the wages of workers.

Empirical evidence on banning temporary
replacement workers

A number of empirical studies have found direct negative consequences
associated with banning temporary replacement workers.” These studies
are based on the experiences in British Columbia and Quebec, and a brief
ban in Ontario."” Quebec was the first jurisdiction to ban all replacement
workers in 1978. The ban in BC dates from 1993. Ontario banned replace-
ment workers in 1993, but the ban was lifted in 1995. The research has
largely found that banning temporary replacement workers discourages
investment, reduces the wages of workers, decreases job opportunities,
and leads to more frequent and longer strikes.

Effect on investment, wages, and jobs

Investment

In a major study published in the Industrial and Labor Relations Review,
University of Minnesota professors John W. Budd and Yijiang Wang (2004,)
empirically examine the impact of replacement worker bans on investment
in Canada from 1967 to 1999. They conclude that such bans decrease the
rate of net investment by 25 percent ' The scholars note that temporary
replacement worker bans increase the bargaining power of unions and

? In Canada, the labour relations laws governing most industries fall under the
jurisdiction of the various provinces with a handful of industries regulated by the
federal government. This means that labour relations laws can vary across provinces.
The body of research exploits the variation in labour relations laws in Canada to
measure the impact of replacement worker bans as well as other regulations.

10" A number of jurisdictions outside of Canada and the United States ban replacement
workers (Warneck, 2007; Labour Watch, 2006). However, in these jurisdictions there
can be important differences in broader labour relations institutions that can affect
the context in which the bans exist. For example, Singh and Jain (2001) argue that

the significance of the ban on replacement workers in Mexico is limited by arguably
stringent rules on what qualifies as a legal strike.

' To allow for comparisons across jurisdictions, net investment is measured as new
investment minus capital depreciation divided by the capital stock.
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allow unions to negotiate a higher share of firm profits. The end result is a
lower return for investors, which discourages investment.”

It is important to note that bans on temporary replacement work-
ers not only discourage existing businesses in a jurisdiction from investing
(i.e., expanding or reinvesting profits), but they also discourage businesses
located elsewhere from investing in a jurisdiction where a ban exists. Simi-
larly, entrepreneurs are discouraged from starting a new business. While it
is difficult to empirically capture such lost investments, ordinary citizens
could miss out on many things including new goods or services that may
improve their lives, innovative ways that businesses serve customers, or
employment opportunities with higher paying jobs. When assessing the
policy implications of bans on temporary replacement workers, it is im-
portant to consider how such bans can undermine the competitiveness of
a jurisdiction’s investment climate.

Wages

The adverse effect on investment may help explain why banning temporary
replacement workers ends up lowering union wages, a finding in two separ-
ate studies."” Dachis and Hebdon (2010) investigate how labour relations
laws affect the wage outcomes in collective bargaining among Canadian
provinces from 1978 to 2008."* They find that a ban on temporary replace-
ment workers reduces the average hourly wage by 3.6 percent. In a study
published in Industrial Relations, Professor Michele Campolieti of the
University of Toronto and his colleagues (2014) studied the same period,
employing a similar methodology. They found that the ban on replacement
workers reduced the average annual wage settlement by 1.8 percent.
These results may seem counterintuitive. One might expect that
unions would leverage the increased bargaining power afforded to them by

2 See Budd and Wang (1998) for a more complete discussion on the connection
between banning replacement workers and investment.

! An earlier study by Cramton et al. (1999) found that banning temporary
replacement workers had positive effects on wage settlements from collective
bargaining, but this study is limited by the period studied—1967 to 1993 compared
to 1978 to 2008 in the more recent studies. Campolieti et al. (2014) argue that since
replacement bans were adopted toward the end of the period under consideration

by the older study, the effect on investment did not have time to have a discernable
impact, which would affect outcomes for wages. Dachis and Hebdon (2010) point out
that the period covered by the older study meant that it was heavily influenced by the
Quebec experience, whereas the period from 1978 to 2008 also captures experiences
with replacement worker bans in BC and Ontario.

! Each of the studies measuring the effect of replacement worker bans on wages uses
a wage settlement dataset limited to bargaining units of 500 or more employees.



The Economic Effects of Banning Temporary Replacement Workers / 7

replacement worker bans to win higher wages for the workers they repre-
sent. However, the authors of both studies explain that the decline in invest-
ment due to the ban ultimately results in reduced wages (Dachis and Heb-
don, 2010; Compoleiti et al., 2014). Crucially, investment provides workers
with the tools, equipment, and technology they need to improve their pro-
ductivity. And productivity, which is the value produced per hour worked, is
closely tied to the compensation that a worker earns (Sherk, 2013). Workers
that produce greater value for a given amount of labour input can command
higher wages. That is why a decline in investment depresses worker com-
pensation in the longer term. While union negotiators may pressure em-
ployers to pay higher wages, workers ultimately lose out on wage gains that
they would have attained through increased productivity had investment
levels been higher in the absence of the replacement worker ban.

Jobs

Another unintended consequence of such bans is that workers lose out on
employment opportunities, an outcome driven by the negative effect on
investment. Reduced investment means businesses do not set up, develop,
or expand operations, and that can result in fewer jobs being created. In
the academic journal Labour Economics, Professor Budd (2000) empiric-
ally tests the effect of replacement worker bans on employment using
data for each Canadian province from 1966 to 1994. He estimates that
bans decrease the employment rate by 1.3 percentage points (relative to
an average employment rate of 57.9 percent). Budd (2000) also measures
the impact of replacement worker bans on the number of workers in the
unionized workforce. Based on data from 1966 to 1993, he estimates that
banning replacement workers reduced the number of workers in bar-
gaining units by 8.3 percent per year.

Budd (2000) offers three explanations for why a temporary replace-
ment worker ban reduces employment. First, bans make a jurisdiction a
less attractive place to invest and start a business, translating into fewer job
opportunities. Second, higher wages in the short term due to the increased
bargaining power of unions can drive up labour costs and result in employ-
ers being less willing to hire more workers. Finally, some firms may shift
production (and jobs) to another location when there is a work stoppage
since employers cannot hire temporary workers during a strike or lockout."”

In summary, the experience in provinces with bans on temporary
replacement workers shows that such bans have adverse economic con-

!> Note that the legal requirement to reinstate workers who were on strike may act
as a barrier to a permanent shift in production to another location in the immediate
aftermath of the strike.
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sequences. Entrepreneurs and investors are discouraged from investing
and doing business in a jurisdiction with a ban because the ban can raise
labour costs and lower the return on investment. In the longer-term,
workers themselves get hurt because lower levels of investment ultimately
translate into lower wages and fewer job opportunities.

Effect on the incidence and duration of strikes

A common argument made for banning replacement workers is that the
policy results in fewer and shorter strikes, and generally contributes to
more peaceful labour relations (Duffy and Johnson, 2009; Singh and Jain,
2001)."° For example, speaking on the recent federal private member’s bill
to ban temporary replacement workers that was defeated (Bill C-234), the
national president of the Canadian Union of Public Employees (CUPE),
Mark Hancock, said the bill “would give employers more incentive to sit
down and negotiate with workers and could lead to fewer and shorter
strikes and lockouts” (CUPE, 2016). Long strikes can be costly because
they often disrupt the production of goods and services and the lives of
those who are involved.

However, contrary to the argument made by proponents of the ban,
a number of studies have found that banning replacement workers in fact
leads to more frequent strikes and the research largely shows that banning
replacement workers leads to longer strikes.'” Table 1 summarizes these
studies. (In the table, “NSS” means the results are “not statistically signifi-
cant”) To understand the empirical results, recall that a ban increases the
cost of work stoppage for employers. This creates an incentive for unions
to more frequently call strikes in order to pressure employers to accept

'% Part of the argument for banning replacement workers is that it would reduce
violence at the picket line during a labour strike, but there is little evidence to support
this position. Cramton and Tracy (1998) find that 46 percent of violent strikes in the
United States from 1980 to 1989 were associated with the use of replacement workers
while only 14 percent of all strikes involved replacement workers. Gunderson (2008:
3), however points out that “management might be more likely to use replacements
when they feel that the labour relations climate has deteriorated, and the use of
violence is simply a manifestation of that deterioration” He goes on to argue that it
may be more appropriate to directly address picket line violence rather than banning
replacement workers.

!7 Research into the use of replacement workers in the United States has found that
labour strikes tend to last longer if the employer hires replacement workers (Cramton
and Tracey, 1998; Schnell and Gramm, 1994). One explanation is that employers are
more likely to make use of replacement workers if they are anticipating a longer strike.
The literature on strike duration in Canada better captures the overall impact of the
policy to ban replacement workers.
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Table 1: Canadian Empirical Studies on the Impact of Banning Temporary
Replacement Workers on Strike Incidence and Duration

Impact on strike incidence Impact on strike duration
Study Years Strike Study Years Strike
covered incidence covered duration

Compolieti et al. (2014)  1978-2008 NSS Compolieti et al. (2014) 1978-2008 Longer
Dachis and Hebdon (2010) 1978-2008 Higher Dachis and Hebdon (2010) 1978-2008 Longer
Dufty and Johnson (2009) 1978-2003 Higher Duffy and Johnson (2009) 1978-2003 Shorter
Cramton et al. (1999a) 1967-1993 NSS Cramton et al. (1999a) 1967-1993 Longer
Budd (1996) 1966-1988 NSS Budd (1996) 1966-1988 Longer
Gunderson et al. (1989) 1971-1985 Higher Gunderson and Melino (1990) 1967-1985 Longer
Gunderson et al. (1986) 1971-1983 NSS

Notes:

» “NSS” refers to cases where the findings are reported to be not statistically significant. In cases where the
impact on strike incidence was not statistically significant, the sign of the result indicated an increase in
strike incidence, with the exception of Gunderson et al. (1986).

+ There is not an obvious explanation for why the results from Duffy and Johnson (2009) differ from other
studies in terms of strike duration. One possibility is that by using data aggregated at the provincial level
rather than bargaining unit level, the authors were not able to control for bargaining unit characteristics, as
was done in the other recent studies.

+ Duffty and Johnson (2009) measured the frequency of work stoppages which includes both strikes and
employer initiated lockouts.

+ Budd (1996) examined the impact of banning temporary replacement workers specifically in the manufac-
turing industry.

+ An additional study on the consequences of banning replacement workers on labour strikes is Cramton et
al. (1999b), but this study is identical in methodology and results to Cramton et al. (1999a).

the union’s bargaining position. The ban also encourages striking unions
to hold out longer on the presumption that employers would be more
inclined to accept the union’s proposals after an extended disruption to

operations.

More frequent strikes

An early study that found that banning replacement workers increases the
frequency of strikes was published in the Canadian Journal of Economics
by leading labour economist Morley Gunderson and his colleagues (1989).
The study measures the impact of a number of labour relations laws on the
probability of a strike occurring in Canada from 1971 to 1985. It finds that
banning replacement workers increases the probability of a strike by 24.4
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percentage points, compared to the average strike probability of 16 per-
cent in the study’s sample.

The Gunderson et al. (1989) study covers a period where the find-
ings are heavily influenced by the experience of Quebec, where a ban on
replacement workers was enacted in 1978, whereas more recent studies
include the years in which BC (1993 onwards) and Ontario (1993-1995)
also had bans. Dachis and Hebdon (2010) and Dufty and Johnson (2009)
are examples of more recent studies that find bans on replacement work-
ers increase strike frequency. Dachis and Hebdon (2010) measure the im-
pact of replacement worker bans on the number of strikes per firm (both
unionized and non-unionized) in each province from 1978 to 2008, while
controlling for a number of other factors such as characteristics related to
the striking workers (including union affiliation and number of workers
on strike) and economic conditions. They find that banning replacement
workers increases the incidence of strikes per firm by about a third. Dufty
and Johnson (2009) examine a shorter period (1978-2003) and use the
number of work stoppages (both strikes and employer initiated lockouts)
per number of firms in each province as their measure.”” They find that
a ban on replacement workers is associated with an increase in the inci-
dence of strikes of approximately 50 percent.

Longer strikes

Table 1 also includes a number of studies that find an association between
banning replacement workers and longer labour strikes. Gunderson and
Melino (1990) is the earliest paper to measure the impact of temporary
replacement worker bans on strike duration in Canada (1967-1985). This
study estimates that bans on temporary replacement workers lead to an
increase in the duration of strikes by approximately 35 to 42 working
days—an increase of 21 percent.

Budd (1996) looks exclusively at the impact on the manufacturing
industry in Canada from 1966 to 1988 and finds that, at any given time,
the likelihood of a strike ending is higher if there is no ban on replacement
workers than if there is a ban. In other words, strikes last longer, on aver-
age, when there is a ban on replacement workers.

A later study analyzing the period 1967 to 1993 finds that replace-
ment worker bans in Canada are associated with an approximately 50 per-
cent increase in the average strike duration (Cramton et al., 1999). Cram-
ton et al. calculate that the increased duration of strikes is the equivalent

% The data used by Duffy and Johnson (2009) were from the provincial level rather
than the bargaining unit level. Provincial-level data did not allow them to control for
characteristics of striking/locked out workers.
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to an additional cost of approximately $1.9 million (in 1993 dollars) per
contract negotiation. That extra cost does not include the higher costs
that the employer faces due to a diminished ability to continue operations
resulting from replacement worker bans.

Similar to the early studies on strike frequency, this initial collection
of studies on the impact on strike duration is largely based on the experi-
ence of Quebec due to the period covered. More recent studies that cover
longer periods where bans existed in BC and Ontario largely confirm
the findings that the ban on replacement workers tends to lead to longer
strikes."” For instance, Dachis and Hebdon (2010) investigate the impact
of replacement worker bans in Canada from 1978 to 2008. They find that
a ban on replacement workers increased the average length of a strike by
about 60 percent. Compolieti et al. (2014) examine the same period and
use similar controls but employ a different methodology. They also find
that a ban on replacement workers is associated with longer strikes, or
a 16.1 percent decrease in the probability of a strike ending at any given
time. Overall, the evidence on strike duration and incidence runs counter
to arguments that a ban on replacement workers would reduce labour
strife. In fact, the ban increases it.

Work stoppages in Canadian provinces

A consequence of more frequent and longer strikes is that more product-
ive work days are lost due to work stoppages. This is another way in which
bans on temporary replacement workers can harm the economy. More
work days lost due to work stoppages can translate into less investment in
a jurisdiction experiencing labour strife (see box 1).

Figure 1 displays data from the federal government that records
which provinces experience the greatest losses in working days due to
strikes and lockouts. A common measure of the extent of work stoppages
is person-days lost, which is the number of employees involved in the
work stoppage multiplied by the number of working days of the stoppage.
To normalize the data across jurisdictions, the number of person-days lost
is presented in figure 1 as per 1,000 workers. The available data are for the
years 2008 to 2016.

'” The only study that found a decrease in labour strike duration related to bans

on replacement workers was Dufty and Johnson (2009). But there is no obvious
explanation for why their results differ from the other studies. One possibility is that
by using data aggregated at the provincial level rather than bargaining unit level, the
authors were not able to control for bargaining unit characteristics as was done in
other studies.
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Box 1: The Economic Effects of Labour Disputes

Labour disputes have economic effects. For instance, they adversely affect employment op-
portunities for workers by decreasing investment and business activity. They also discourage
investment and negatively affect business activity because labour disputes can cause profits
and market share to decline. Investment and business activity are critical to workers as they
have a positive effect on high and growing wages and, ultimately, on living standards.

Research shows that the primary way in which labour disputes discourage investment
and business activity is by lowering the value of firms. They do so because they tend to re-
duce the rate of return to potential investors. A study by Robert Hanrahan and his colleagues
(1997) in the Review of Financial Economics examined the impact of labour disputes on the
expected profitability of Canadian firms listed on the Toronto Stock Exchange. The authors
found that disputes during collective bargaining decreased returns by 4.5%. Moreover, the
main findings suggest that the longer the dispute, the greater the harmful impact on returns.
There is similar evidence from the United States. A study in Industrial Relations by Jonathan
Kramer and Thomas Hyclak (2002) examined the reaction of the stock market to labour dis-
putes in US manufacturing industries from January 1982 to July 1999. They found that strikes
had negative effects on the cumulative stock-market returns of firms involved in those strikes:
such firms saw their returns decrease by —0.7% to —0.8%.

Lower rates of return caused by labour disputes have been shown to discourage invest-
ors. A study by Morris Kleiner and Hwikwon Ham (2002) examined the impact of national
levels of unionization, strike levels, public policies toward labour, and the structure of collect-
ive bargaining within a nation on a country’s foreign direct investment (FDI). Examining 20
OECD nations from 1985 to 1995 and all US states from 1990 to 1999, the authors found that
strikes indeed have a direct effect on FDI: jurisdictions with more days lost from strikes (per
1,000 employees, per year) are associated with lower levels of FDI.

A study by Paroma Sanyal and Nidhiya Menon (2005), using data on investment and busi-
ness activity (defined as the place where an employer chooses to conduct business) from India
for the period from 1997 to 1999, found that jurisdictions that suffer frequent labour disputes
have less investment and less business activity than jurisdictions with fewer work stoppages.

~ Labour disputes include strikes and lock-outs. In a strike, employees cease working in an attempt to
compel the employer to accept certain working conditions. In a lock-out, an employer closes the place of
employment, suspends work, or refuses to continue to employ a number of his employees in an attempt to
compel workers to accept certain employment conditions (Craig, 1990).

" Becker and Olson (1986) found similar results. Using data from 1962 to 1982, they found that strikes
substantially affected shareholder equity: the average strike involving 1,000 or more workers resulted in a
4.1% drop in shareholder equity.

~ Strikes affect not only the value of struck firms; they can also affect the value of third-party firms. For
instance, Persons (1995) used stock-market data for the years 1965 to 1990 to estimate the effects of strikes
against US automobile producers on the stock value of their steel suppliers. Persons found that steel suppliers

had returns ranging from -1.6% to —2.5% upon announcements of automobile strikes.
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Figure 1: Working Days Lost per 1,000 Workers Due To
Work Stoppages, 2008-2016

Quebec 1,100

British Columbia 798
Ontario 625
Newfoundland & Labrador
Saskatchewan

New Brunswick

Manitoba

Nova Scotia

Alberta

Prince Edward Island

1

0 200 400 600 800 1000 1200

Notes:

« Work stoppages include both strikes and lock-outs. Work stoppages that amount
to less than 10 person-days of loss work are excluded.

» It is necessary to look at work stoppages over a long period because the number
of person-days lost tends to fluctuate from year-to-year. For example, in 2014 Brit-
ish Columbia lost 537 person-days of work for every 1,000 workers, but lost only
23 person-days in 2015. Similar patterns of extreme fluctuation can be found in
other provinces. Another example would be Ontario in 2009 where 241 person-
days of work were lost but only 43 person-days were lost in 2008. The year 2008 is
the earliest year of readily available data.

» Work stoppages in industries under federal jurisdictions are not included.

Source: Canada, Employment and Social Development, 2017; Statistics Canada
2017a; calculations by authors.

The two provinces that currently ban temporary replacement work-
ers, Quebec and British Columbia, experienced the greatest loss in person-
days per 1,000 workers from 2008 to 2016. Quebec had 1,100 person-days
lost per 1,000 workers; in British Columbia it was 798. The next highest
rate of person-days lost was in Ontario with 625 per 1,000 workers. In
other words, the extent of work stoppages in Quebec and British Colum-
bia are more than three-quarters and a quarter higher than in Ontario,
respectively. In comparison, the person-days lost per 1,000 workers in the
three provinces with the lowest losses are 163 in Nova Scotia, 89 in Al-
berta, and 32 in Prince Edward Island.

fraserinstitute.org



14 / The Economic Effects of Banning Temporary Replacement Workers

fraserinstitute.org

To summarize, proponents of bans on temporary replacement
workers often claim that such bans will result in fewer and shorter strikes,
but this belies the experience of provinces that have bans. The empirical
evidence shows that bans lead to more frequent and longer strikes. Not
only does a ban on temporary replacement workers fail to achieve the goal
of fostering more peaceful labour relations, a ban actually causes more
labour strife.



Labour Relations Laws in Canada—
The Broader Context

A ban on temporary replacement workers must be assessed and con-
sidered in the context of a broader set of labour relations laws, which
regulate the interactions between unionized workers, their collective
representatives (unions), and employers. This section first discusses the
importance of balanced and non-prescriptive labour relations laws for
positive economic outcomes and then looks at bans on temporary replace-
ment workers in light of Canada’s generally unbalanced and prescriptive
set of laws. Critically, the bans in British Columbia and Quebec exacerbate
a general problem that these and other Canadian jurisdictions suffer as a
result of their maintaining unbalanced and prescriptive laws. If adopted

in other jurisdictions, the ban will be a step towards even less balanced
labour relations laws.

Why labour relations laws matter

Labour relations laws cover different aspects of labour relations includ-
ing: the process through which unions gain and lose the right to represent
workers in collective bargaining; the rules that either allow or prohibit
making union membership and/or union dues a condition of employment;
and the regulations that influence the employer-union relationship once

a union has been certified, including collective bargaining between an
employer and union negotiators. These laws have broad economic implica-
tions because they affect labour market flexibility, which determines how
well labour markets adjust to changing economic conditions.

When a labour market is flexible, workers can more easily move
from one employer to another in search of better pay or working condi-
tions. At the same time, in such an environment, employers can reallocate
resources to improve profitability or better serve consumers as market cir-
cumstances change. Put differently, a flexible labour market better enables
both firms and workers to pursue opportunities that ultimately lead to a
growing and more prosperous economy.
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Empirical research from around the world shows that more flex-
ible labour markets lead to positive economic outcomes including more
job creation, lower unemployment, increased labour market participa-
tion, stronger economic growth, a faster recovery from economic crises,
and greater benefits from economic change and innovation.”’ Research
also shows, on the other hand, that regulations that reduce labour market
flexibility are associated with lower labour-force participation and higher
unemployment (Botero et al., 2005; Bierhanzl and Gwartney, 1998).

Labour relations laws increase labour market flexibility when they
balance the interests of workers, union representatives, and employers.
However, when such laws favour one group over another, prevent in-
novation, or prescribe outcomes rather than foster negotiation, they can
undermine the flexibility of labour markets. Numerous studies have found
negative economic consequences associated with unbalanced and overly
prescriptive labour relations laws. For example, research finds that laws
biased at the expense of employers are associated with lower investment
and lower employment as well as other negative outcomes (Besley and
Burgess, 2004; Ahsan and Pagés, 2008).

Other research comparing labour relations institutions across 20
OECD countries (including Canada), finds that jurisdictions with more
restrictive labour relations institutions attract less investment and ex-
perience less economic growth (Kleiner and Ham, 2002). A recent study
analyzing data from 11 OECD countries finds that investment per worker
is lower where unions have more bargaining power (Cardullo et al., 2015).
In general, unbalanced and prescriptive labour relations laws discourage
investment and economic growth, ultimately diminishing a jurisdiction’s
economic prosperity.

Labour relations laws in Canada

In Canada, labour relations laws differ by province because responsibil-
ity for the creation and enforcement of such laws is largely decentralized
to the provinces, with a few industries falling under federal jurisdiction.”
However, overall, there is a tendency for Canadian labour relations laws to

be unbalanced and overly prescriptive, particularly when compared to the

U For an overview on the literature regarding labour market flexibility, see MacIntyre
and Lammam (2014) and Karabegovi¢ et al. (2012).

1 Examples of industries that fall under federal jurisdiction include interprovincial
transportation, banking, broadcasting, and telecommunication. About 800,000
Canadian workers (5.3 percent) are employed in workplaces covered by federal
legislation (Canada Industrial Relations Board, 2014).
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Table 2: Components and indicators of the Index of
Labour Relations Laws

Component/Indicator

(1) Organizing a union
Mandatory secret ballot for certification
No remedial certifications
Equal thresholds for certification and decertification applications

Terms of first contract can be freely negotiated

(2) Union security
Mandatory union membership not allowed

Mandatory union dues not allowed

(3) Regulation of unionized firm
Successor companies free to negotiate own agreement
No mandatory advanced notice of technological change
No mandatory arbitration for grievances
Replacement workers during strikes allowed

Bans on second site picketing during strike

Source: Maclntyre and Lammam, 2014.

Note: Each indicator is weighted equally within each component, and each com-
ponent is weighted equally for the overall index.

United States. The debate about banning temporary replacement workers
must therefore be assessed and considered against a backdrop of generally
unbalanced labour relations laws. Since such bans are shown to contribute
to unbalanced labour relations laws in British Columbia and Quebec, their
adoption elsewhere would worsen an existing problem in other Canadian
jurisdictions. The result would be a less competitive investment climate
and weaker economic performance.

Maclntyre and Lammam (2014) have measured the degree of bal-
ance and prescriptiveness in labour relations laws across jurisdictions in
Canada and the United States. Their Index of Labour Relations Laws is
based on three broad areas of labour relations laws: organizing a union;
worker choice regarding union membership and dues payment (“union
security”); and regulations of unionized firms (see table 2). The index for
2014 includes Canada’s federally regulated jurisdiction, the 10 Canadian
provinces, and 50 American states.

Figure 2 presents the overall index results. A higher score (out of
10) indicates a more balanced and less prescriptive set of labour relations
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Figure 2: Index of Labour Relations Laws, 2014

More
8.5
balanced 9

A

A 4

Less
balanced

Notes:

« A higher score indicated a more balanced and less prescriptive set of labour rela-
tion laws and a lower score indicates less balanced and more prescriptiveness.

+ There have been several changes to labour relations laws since the publishing

of Maclntyre and Lammam (2014) that would effect the scores on the index. For
example, Manitoba recently reformed its rules for certifying unions to make the
process more balanced. Specifically, Manitoba now requires that union certifica-
tion be approved via a mandatory secret ballot vote. In contrast, the Alberta gov-
ernment recently proposed to move away from a mandatory secret ballot, which
would mean a lower score for that province.

+ Right-to-Work states are jurisdictions that have implemented laws that allow
non-union employees in a unionized work space to opt-out of union dues. At the
time that the index was published, Right-to-Work States included: Alabama, Ari-
zona, Arkansas, Florida, Georgia, Idaho, Indiana, Iowa, Kansas, Louisiana, Mich-
igan, Mississippi, Nebraska, Nevada, North Carolina, North Dakota, Oklahoma,
South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, and Wyoming. In
addition, subsequent to the publishing of the 2014 Index of Labour Relations Law,
Wisconsin, West Virginia, Kentucky, and Missouri have become Right-to-Work
states.

Source: Maclntyre and Lammam, 2014.
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laws, while a lower score indicates less balance and more prescriptiveness
in terms of determining outcomes between employers, employees, and
unions. As figure 2 clearly shows, Canadian jurisdictions are universally
less balanced and more prescriptive than American jurisdictions.* Pri-
vate-sector labour relations laws show less variation in the United States
than Canada because they are largely set by the federal government and
individual states have only a limited ability to make changes. Most nota-
bly though, states do have the power to enact Right-to-Work (or “worker
choice”) laws, which guarantee those workers who fall under the purview
of the National Labor Relations Act” the choice of whether or not to pay
union dues.”* States that have Right-to-Work laws score 8.5 on the index,
whereas states that do not score 6.8.

Of the Canadian jurisdictions, Alberta has the highest score (5.3),
meaning that this province has the most balanced and least prescriptive
private sector labour laws in Canada. But Alberta’s score is still well below
the scores of the American jurisdictions. Ontario and Newfoundland &
Labrador, with scores of 3.4 each, are a distant second among Canadian
jurisdictions. Federally regulated industries in Canada (with a score of
1.1) have the most unbalanced and prescriptive labour relations laws of all
jurisdictions assessed. British Columbia (scoring 2.3) and Quebec (scoring
2.1) also have low scores on the Index, partly due to being the only juris-
dictions that ban the use of temporary replacement workers.

2 One consequence of unbalanced private-sector labour laws that are biased in
favour of union representatives is that they tend to encourage higher private sector
unionization rates (Clemens et al. 2005). This partly explains why Canada has a higher
rate of private sector unionization than the United States. In 2016, 16.1 percent of
Canadian private sector workers were covered by a union contract compared to 7.3
percent in the United States (Statistics Canada, 2017b; Hirsch and Macpherson, 2017).

3 Right-to-Work laws do not apply to the railway and airport industries because they
fall under the purview of the Railway Labor Act.

** Under Right-to-Work laws, workers still do not have the option to opt-out of union
representation. Workers who are covered by a union contract but who would prefer to
negotiate their own contract cannot do so. This is in contrast to New Zealand where
union contracts apply only to workers who choose to be covered (Labour Watch, 2006).
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Conclusion

The evidence shows that banning the use of temporary replacement work-
ers during a strike or lockout has several negative economic consequences.
The bans discourage investment and ultimately lead to worse outcomes

for workers in the long term, including lower wages and fewer job op-
portunities. Critically, the bans not only discourage existing businesses in
a jurisdiction from investing, but they also discourage businesses located
elsewhere from investing in a jurisdiction with a ban. And contrary to
arguments made by proponents of bans, they lead to more frequent and
longer strikes, causing increased labour strife.

More broadly, banning temporary replacement workers provides
union negotiators with a marked advantage over employers and therefore
makes the collection of labour relations laws in British Columbia and Que-
bec, which are already less balanced than competing jurisdictions in the
United States, even more unbalanced and prescriptive. This in turn under-
mines the flexibility of the labour market, resulting in weaker economic
outcomes (less job creation, higher unemployment, decreased labour
market participation, and a slower growing economy). Put simply, the bans
on temporary replacement workers in British Columbia and Quebec have
real economic costs—to the detriment of workers—and should be avoided
in other Canadian jurisdictions.
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